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DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

OOKREOTED    TO   JULY   8,    1913. 


The  judiciary  department  of  the  State  of  Illinois  Is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em.  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

'  BEPOBTEB. 

Samuel  P.   Ibwin Bloomlngton. 

JUSTICES. 

First  District — ^Alonzo  K.  Vickers East  St.  Louis. 

Second  District — William  M.  Farmeb Vandalia. 

Third  District — Fbank   K.   Dunn Charleston. 

Fourth  District — George  A.  Cooke Aledo. 

Fifth  District — John  P.  Hand Cambridge. 

Sixth  District — James  H.  Cabtwbigiit Oregon. 

Seventh  District — Obrin  N.  Cabteb Chicago. 

The  Chief  Justice  Is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  In  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cooke  is 
the  present  Chief  Justice. 

CLEBBu 

J.  McCan  Davis,  Springfield. 

librarian. 
Ralph  H.  Wilkin,  Springfield, 

(ill) 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — ^Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
FBA.NK  Bakeb,  Justice,  Ashland  Block,  Chicago. 
Edwabd  O.  Bbown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Thomas  C.  Clabk,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albebt  C.  Babneb,  Justice,  Ashland  Block,  Chicago. 
Fbedebigk  a.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C.** 
Wabben  W.  Duncan,  Presiding  Justice,  Marlon. 
James  S.  Baume,  Justice,  Galena. 
Emkbt  C.  Qbayss,  Justice,  Geneseo. 

BRANCH  D.** 
Mabtin  M.  Gbidlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
William  H.  McSubelt,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  In 

April  and  October. 
Clebk — Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  Jollet. 
DuANE  J.  Cabnes,  Justice,  Sycamore. 
Chableb  Whitney,  Justice,  Waukegan. 

THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark.  Coles,  Cumberland,  DeWitt,  Douglas 
Edgar,  Ford,  Fulton,  Greene.  Hancock,  Jersey,  Logan,  Maconl 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scotti 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clebk — W.  C.  Hippard,  Springfield. 

Geobge  W.  Thompson,  Presiding  Justice,  Galesburg. 
Jacob  R.  Cbeighton.  Justice,  Fairfield. 
Solon  Philbbick,  Justice,  Champaign. 

_  9  

•  This  court  18  a  branch  of  the  Appellate  Court  of  the  flrfst  district,  and  Is 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  theprovlsions  of  the  act  of  the  General  Assembly,  ao- 
proved  June  2.  1897.     Hurd's  Statutes,  1897,  608,  Laws  of  1897,  185. 

^^  Established  under  act  of  June  6,  1911. 
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FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clerk — ^Albert  C.  Millspaugh,  Mount  Vernon. 

James  C.  McBkide,  Presiding  Justice,  Tayloryille. 

Habby  Higbee,  Justice,  Pittsfleld. 

OwEiT  P.  Thompson,  Justice,  Jacksonville. 

(3)  CIECUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  Is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:* 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Wabbeit  W.  Duncan,  Marion. 

William  N.  Butleb,  Cairo. 
Second  Circuit. — ^The  counties  of  Hardin,  Gallatin,  White,  Hamil- 
ton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
William  H.  Gbeen,  Mt.  Vernon. 
Jacob  R.  Cbeighton,  Fairfield. 
Third   Circuit. — ^The   counties   of   Randolph,   Monroe,    St   Clair, 
BCadlflon,  Bond,  Washington  and  Perry. 

JXTDOES. 

Louis  Bebnbeuteb,  Nashville. 
Geobge  a.  Cbow,  East  St.  Louis. 
William  E.  Hadley,  Collinsville. 
Fourth  Circiiit— The  counties  of  Clinton,  Marion,  Clay,  Fayette, 
ESfltogham,  Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
Albebt  M.  Rose,  Louisville. 
James  C.  McBbide,  Taylorville. 
Thomas  M.  Jett,  Hlllsboro. 
Fifth  Circuit. — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
William  B.  Scholfield,  Marshall. 
E.  R.   E.  KiMBBOUGH,   Danville. 
MoBTON  W.  Thompson,  Danville. 
Sixth  Circuit. — ^The  counties  of  Champaign,  Douglas,  Moultrie 
Macon,  DeWltt  and  Piatt  ' 

JUDGES. 

William  G.  Cochban,  Sullivan. 
Solon  Philbbick,  Champaign. 
William  C.  Johns,  Decatur. 


*Lawb  1897,  188. 
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Seventh  Circuit. — ^The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 
Eighth  Circuit. — The  counties  of  Adams,  Schuyler,  Mason,  Caas, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harbt  Higbee,  Plttsfleld. 
Albert  Akers,  Qulncy. 
Guy  R.  Williams,  Havana. 
Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 
Tenth  Circuit, — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekln. 
Nicholas  E.  Worthington,  Peoria. 
Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Myers,  Bloom Ing^on. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 
Twelfth  Circuit. — The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCE  DiBELL,  Jollet. 

Charles  B.  Campbell,  Kankakee. 
Frank  L.  Hooper,  Watseka. 
Thirteenth  Circuit. — ^The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Edgar  Eldredge,  Ottawa. 
Fourteenth  Circuit. — The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

JUDGES. 

Robert  W.  Olmsted,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,   Geneseo. 
Fifteenth  Circuit. — The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

judges. 
Richard  S.  Farrand,  Dixon. 
,  James  S.  Baume,  Galena. 
'  Oscar  E.  Heard,  Freeport. 

Sixteenth  Circuit. — ^The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Clinton  F.  Irwin,  Elgin. 
DuANE  J.  Carnes,   Sycamore. 
Mazzini  Slusseb,  Downers  Grove. 


CouBTS  OF  Cook  County.  vii 


Seventeenth    Circuit, — The   counties   of  Winnebago,   Boone,    Mc- 
Henry  and  lAke. 

JI7DGES. 

Abthub  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock. 
Charles  Whitney,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  Che 
Criminal  Court 

CRIMINAL  COURT. 
Clerk — ^Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clerk — Johk  W.  Rainxy,  County  Building,  Chicago. 

JT7DQXS. 

EnwASD  O.  Bboww,  John  Gibbons, 

Richard   S.   Tuthill,  Adelor  J.  Petit, 

Jesse  A.   Baldwin,  Lockwood  Honore, 

B^RANK  Baker,  George    Kersten, 

KiCKHAM     SCANLAN,  JOHN   P.  McGoORTY, 

Thomas    G.    Windes,  Frederick   A.    Smith. 

Merritt  W.  PiAcknet,  Charles  M.  Walker. 

SUPERIOR  COURT. 
Clerk — ^Richasd   J.   McGrath,   County   Building,   Chicago. 

JUDGES. 

WnxiAM   H.   McSurelt,  Marcus  A.   Kavanagh, 

Ben  M.  Smith,  Joseph  H.  Fitch, 

Theodore  Brentano,  Henry  V.  Freeman, 

Richard  E.  Burke,  Albert  C.  Barnes, 

Thomas  C.  Clark,  Hugo  Pam, 

William  Penimore  Cooper,  M.  L.  McKtnley, 

William  B.  Dever,  Clarence  N.  Goodwin, 

Martin  M.  Gridley,  Charles  M.  Foell, 

Charles  A.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  jurisdiction  as  defined  by  Sec.  1  of  an 
act  entitled  "An  Act  in  relation  to  courts  of  record  in  cities,"  ap- 
proved May  10,  1901. 

THE  CITY  COURT  OF  ALTON. 
James  B.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Manoan,  Judge.  J.  W.  Greenaway,  Clerk. 

THE    CITY    COURT    OF    BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk, 
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THE  CITY  COURT  OP  CANTON. 
H.  6.  MoRAN,  Judge.  Ernest  Hipslet,   Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
AxBBBT  D.  RoDENBEBO,  Judgo.  GuY  C.  LdVESAT,  Clerk. 

THE  CITY  COURT  OP  CHARLESTON. 
Chables  a.  Shuet,  Judge.  Abthub  C.  Shbiveb,  Clerk. 

THE   CITY   COURT   OF  CHICAGO   HEIGHTS. 
Chableb  H.  Bowles,  Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OP  DB  KALB. 
John  A.  Dowdall,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OP  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OP  BAST  ST.  LOUIS. 
Robebt  H.  Plan  nig  an, 
W.  M.  Vandetenteb,         Judges.  William  J.  Vbaoh,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
EjDwabd  M.  Mangan,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OP  GRANITE  CITY. 
M.  R.  BULUTAN,  Judge.  Chables   Ritchie,   Clerk. 

THE   CITY  COURT   OP  HARRISBURG. 
Albebt  B.  Somebs,  Judge.  Chables  P.  Skaggs,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robebt  T.  Cook,  Judge.  David   Bakeb,   Clerk. 

THE  CITY  COURT  OP  KEWANEE. 
H.   Steeling  Pomebot,  Judge  Chables  L.  Rowley,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Pattl  MoWilliams,  Judge.  Laitbetta  Salzman,  Clerk. 

THE  CITY  COURT  OP  MACOMB. 
Dean  Peanklin,  Judge.  Wm.    H.    Wilson,    Clerk. 

THE  CITY  COURT   OP   MARION. 
Wm.  W.  Clemens,  Judge.  Habbt  Holland,  Clerk. 

THE  CITY  COURT  OP  MATTOON. 
John   MoNutt,   Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  PoBNOPF,  Judge.  G.  W.  Marsland,  Clerk. 

THE  CITY  COURT  OF   STERLING. 
Henbt  C.  Wabd,  Judge.  Earl  L.   Hess,  Clerk. 

THE  CITY  COURT  OP  SPRING  VALLEY. 
William  Hawthorne,  Judge.  William  H.  Bubnell,  Clerk. 

THE  CITY  COURT  OP  ZION  CITY. 
V.  y.  Babnes.   Judge.  O.    L.    Spbecheb,    Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 

Bstoblished  by  Act  of  May  18,  1905  (L.  1906,  p.  168). 

Pbank  p.  Danisch,  Clerk. 
chief  justice, 
Habbt  Olson. 

associate  judokb. 

Habbt  M.  Pibheb  Hugh  J.  Keabns  John  J.  Roonkt 

Edwabd  T.  Wade  Joseph  S.  LaBut  Henby  C.  Beitleb 

John  K.  Pbindivixxji  John  R.  Newcomeb  Joseph  B.  Ryan 

Joseph  P.  RArrBBTT  John  R.  Caveblt  Fbedebick  L.  Fake,  Jb. 

John  Coubtnet  Chas.  A.  Williams  Chables  N.   Goodnow 

John  I.  Sullivan  Jacob  H.  Hopkins  Oscab  M.  Tobbison 

John  A.  Mahonet  Habby  P.  Dolan  Hosea  W.   Wells 

William  N.  Gemmhx  Joseph  Sabath  Shebidan  E.  Fbt 

Fbank  H.  Gbahaic  James  0.  Mabtin  Hugh  R.  Stewabt 

David  Sullivan  Thomas  P.  Soullt  Joseph  Z.  Uhxjb 
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(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St  Clair,  Vermilion  and  Will,  each  having  9 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courti 
haT6  jurisdiction  In  all  matters  of  probate.    (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY    8EATB. 

Ltmait  McCabl Adams Quincy. 
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Oscar  Lox  and  Osear  Lox,  Plaintiffs  In  Error^  y.  E.  B. 

Bradley^  Defendant  in  Error. 

Gen.  No.  17,360. 

1.  Judgments — power  to  open.  Municipal  Court  Act,  $  21,  gives 
power  and  authority  to  vacate  a  judgment  after  thirty  days  on 
petition  setting  forth  facts  which  would  be  sufficient  to  vacate  it 
in  a  court  of  equity. 

2.  Judgments — where  objection  to  judgment  heinff  opened  ii 
waived.  Where  a  Judgment  in  the  municipal  court  is  opened  on 
motion  of  defendants  after  more  than  thirty  days  from  its  entry, 
plaintifte,  by  appearing  and  taking  part  in  the  trial,  waived  their 
right  to  except  to  the  order,  and  it  is  not  reviewable  on  appeal. 

3.  Jurisdiction — waiver  of  objection  to.  An  objection  to  the 
Jurisdiction,  in  order  to  be  available  on  appeal  or  writ  of  error, 
must  be  persisted  in  and  solely  relied  on. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  06cab  M.  Toa- 
BisoN,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1911.    Affirmed.    Opinion  filed  April  21,  1913. 

J.  W.  Beckstbom  and  H.  Waldman,  for  plaintiffs  in 
error. 

EoBEBT  F.  KoLB,  f or  defendant  in  error. 
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Lox  et  al.  v.  Bradley,  179  111.  App.  1. 


Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Plaintiffs  Lox  and  Lox  brought  an  action  of  the 
fourth  class  in  the  Municipal  Court  to  recover  $234.37 
for  a  smoke  burner  alleged  to  have  been  furnished  by 
plaintiffs  to  defendants  Bradley  and  McLean,  and  for 
labor  done  and  materials  furnished  in  installing  the 
burner.  The  defendants  entered  their  appearance  and 
filed  an  affidavit  of  defense,  but  failed  to  appear  when 
the  cause  was  reached  for  trial  June  15,  1910,  and 
plaintiffs  had  judgment  for  $234.27  and  costs.  August 
5,  1910,  the  defendants  filed  their  petition  that  the 
judgment  be  vacated.  August  13  an  order  was  made 
that  on  payment  by  defendants  of  $50.00  attorney's 
fees  leave  be  granted  to  them  to  make  defences,  that  a 
trial  of  the  cause  be  had,  the  judgment  to  stand  as  se- 
curity. The  plaintiffs  employed  new  attorneys  and 
moved  to  vacate  the  order  of  August  13,  and  their 
motion  was  denied.  They  then  moved  to  vacate  the 
last  mentioned  order  and  their  motion  was  denied. 
January  25,  1912,  the  cause  was  on  motion  of  plain- 
tiffs discontinued  as  to  defendant  McLean,  and,  *  *  after 
hearing  the  evidence  and  the  arguments  of  counsel, 
the  Court  finds  the  issues  against  the  plaintiffs." 
Plaintiffs  then  moved  for  a  new  trial  and  their  motion 
was  denied  and  judgment  nil  capiat  entered.  The  rec- 
ord contains  neither  a  statement  of  facts  nor  a  steno- 
graphic report. 

Section  21  of  the  Municipal  Court  Act  gives  to  that 
court  power  and  authority,  after  the  lapse  of  thirty 
days  from  the  entry  of  a  judgment,  to  vacate  it  on  peti- 
tion setting  forth  facts  which  would  be  sufficient  to 
cause  the  same  to  be  vacated  in  a  court  of  equity. 

Whether  the  order  opening  the  judgment  and  giving 
the  defendants  leave  to  make  a  defense  and  have  a 
trial  of  the  cause  was,  or  was  not,  proper  on  the  peti- 
tion, it  is  not  necessary  to  decide.  After  the  judgment 
was  opened  the  plaintiffs  appeared,  took  part  in  the 
trial  and  moved  for  a  new  trial.    They  thereby  waived 
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their  right  to  except  to  the  order.  After  the  cause 
was  so  opened,  the  plaintiffs  should  not  have  appeared 
at  all,  or  at  most,  should  have  confined  themselves  to 
the  resistance  of  any  action  proposed  by  the  de- 
fendant Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217  111. 
61.  Herrington  v.  McCoUum,  73  111.  476;  Wilson  v. 
Chandler,  133  111.  App.  622. 

The  objection  to  the  jurisdiction,  it  was  said  in 
Schafer  v.  Moe,  72  HI.  App.  50,  '*must  be  persisted  in 
and  solely  relied  on,  in  order  to  be  available. ' ' 

The  judgment  is  aflfirmed. 

Judgment  affirmed. 


H.  B.  &  S.  K.  Walker,  Trading  as  Chieago  Heat  Proof 
Table  Mat  Co.,  Appellees,  t.  Marslmll  Field  & 
Company,  Appellant. 

Gen.  No.  17,406. 

1.  Agency — when  purchase  must  he  regarded  as  made  far  prin- 
cipah  Where  an  agreement  by  the  seller  with  a  department  man- 
ager of  the  buyer  to  sell  goods  at  a  certain  maximum  price  Is  a 
proposal  which  may  be  withdrawn  and  a  sale  is  made  thereunder 
when  an  order  Is  given  while  the  proposal  is  open,  purchases  made 
by  orders  of  one  employed  in  a  section  controlled  by  such  man- 
ager, who  Is  authorized  to  give  such  orders,  must  be  regarded  as 
purchases  made  for  the  buyer. 

2.  Set-oft — secret  commissions  to  agent.  In  an  action  for  the 
price  of  goods  sold,  the  buyer  is  entitled  to  set  off  secret  commis- 
sions paid  by  the  seller  to  the  agent  of  the  buyer  which  were  in- 
cluded in  the  price  charged  for  the  goods. 

3.  Set-off — when  claim  sufficiently  certain,  A  claim  la  sufB- 
ciently  certain  to  be  the  subject  of  set  off  where  it  la  for  a  certain 
per  cent,  of  the  price  of  goods,  which  can  be  readily  ascertained  by 
computation. 

Appeal  frpm  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen 
A.  Foster,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.  Reversed  with  Judgment  here.  Opinion  filed  April  21, 
1913. 
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Fbank  p.  Leffikqwell  and  Bobebt  J.  FoLOKiEy  for 
appellant. 

Delbebt  a.  Clitheeo  and  Will  J.  Bell,  for  ap- 
pellees. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  claim  of  the  plaintiffs  in  this  case  is  for  goods 
sold  and  delivered  by  them  to  the  defendant  corpora- 
tion, Marshall  Field  &  Co.,  at  the  price  of  $4046.60. 
The  indebtedness  of  the  defendant  in  the  sum  claimed 
is  conceded  and  the  only  question  in  the  case  is  as  to 
the  right  of  the  defendant  to  set  off  against  such 
claim  $200  paid  by  plaintiffs  to  Cummings,  and  $3,112 
paid  to  Davis,  while  Cummings  and  Davis  were  in  the 
employ  of  defendant.  The  trial  Court  held  that  the 
defendant  was  not  entitled  to  set  off  the  moneys  so 
paid  against  plaintiffs '  demand  and  gave  judgment  for 
the  plaintiffs  for  $4046.60  and  costs.  The  evidence 
fails  to  show  the  circumstances  or  agreement  between 
plaintiffs  and  Cummings  under  which  the  $200  was 
paid  to  Cummings,  and  fails  to  show  a  right  in  the  de- 
fendant to  set  off  such  sum  against  the  claim  of  the 
plaintiffs. 

The  contention  of  defendant  was  that  the  moneys 
paid  to  Davis  were  secret  commissions  paid  to  him  on 
the  sale  of  goods  bought  by  him  of  plaintiffs  as  the 
agent  of  the  defendant. 

In  the  retail  store  of  the  defendant  James  A.  Leask 
was  department  manager  and  buyer  of  a  department 
which  embraced  Section  12,  in  which  Davis  was  em- 
ployed. Leask  and  plaintiffs  agreed  on  the  maximum 
prices  plaintiffs  were  to  charge  for  their  goods.  Davis 
had  authority  to  order  goods  for  his  section  from  the 
plaintiffs  at  a  price  not  greater  than  that  agreed  on 
between  plaintiffs  and  Leask,  and  in  case  he,  in  Leask  ^s 
absence,  might  buy  such  goods  at  a  lower  price,  he  had 
authority  to  do  so.   Davis  made  no  bargain  with  plain- 
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tiffs  as  to  the  price  of  any  of  the  goods  ordered,  but 
gave  orders  to  plaintiffs  and  the  goods  were  billed  at 
the  prices  agreed  on  between  Leask  and  plaintiffs. 

The  agreement  between  plaintiffs  and  Leask  was,  in 
substance,  only  a  proposal  on  the  part  of  plaintiffs  to 
sell  to  defendant  the  goods  mentioned,  at  the  prices 
agreed  on.  The  plaintiffs  might  withdraw  their  offer 
so  long  as  it  was  not  accepted  and  a  sale  was  made 
when  the  defendant,  while  the  proposal  was  still  open, 
gave  plaintiffs  an  order  for  goods.  Such  orders  Davis 
was  authorized  to  give  and  did  give.  The  purchases 
thereby  made  must  be  regarded  as  purchases  made  for 
the  defendant  by  the  giving  of  such  orders.  Plaintiffs 
paid  to  Davis  ten  per  cent,  on  the  amouiat  of  such  pur- 
chases, and  such  payments  must  be  regarded  as  com- 
missions paid  to  him  on  the  purchases  made  by  him  for 
defendant.  The  facts  are,  then,  that  the  seller  and  the 
buyer's  agent,  known  to  the  seller  to  be  such,  agreed 
on  a  price  to  be  paid  by  the  buyer,  one-tenth  of  which 
was  to  go  to  the  buyer's  agent.  To  put  it  in  plain  Ian- 
guage,  it  was  a  bribe  paid  by  the  seller  to  the  agent  of 
the  buyer. 

The  rule  that  an  agent  for  sale  or  purchase  must  not 
act  for  the  other  party  at  the  same  time  or  take  a 
secret  commission  from  him  has  long  been  settled  law, 
and  the  later  cases  if  anything  increase  the  whole- 
some strictness  of  the  law.  In  such  a  case  it  is  also 
well  settled  that  the  principal  may,  **  claim  the  money 
from  his  agent ;  or  he  may  avoid  the  sale  and  recover 
the  money  which  has  been  paid  under  it;  or  he  may 
sue  the  agent  and  the  other  party  jointly  or  severally 
to  recover  damages  for  the  fraud  in  inducing  the  sale. ' ' 
Leake  Law  of  Contracts  (4th  Ed.)  410. 

The  question  whether  a  buyer  of  goods  may  recover, 
as  money  had  and  received,  from  the  seller,  secret 
commissions  paid' by  the  seller  to  the  agent  of  the 
buyer,  does  not  appear  to  have  been  expressly  decided 
in  this  country;  but  the  doctrine  that  he  may  so  re- 
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cover  must  be  regarded  as  settled  in  England  by  re- 
cent cases.  In  Salford  v.  Lever,  63  L.  T.  Eep.  658,  1 
Q.  B.  168,  it  was  held  by  the  Court  of  Appeal  (1891) 
that  where  an  agent,  who  had  been  bribed  to  do  so, 
induces  his  principal  to  enter  into  a  contract  with  the 
person  who  has  paid  the  bribe,  and  the  contract  is 
disadvantageous  to  the  principal,  the  principal  may 
recover  from  the  vendor  damages  for  any  loss  he  has 
sustained  by  reason  of  entering  into  the  contract.  The 
plaintiff  in  that  case  claimed  the  money  either  by  way 
of  damages  for  the  defendant 's  fraud,  or,  alternatively, 
as  a  liquidated  sum  wrongfully  in  the  defendant's 
hands ;  in  other  words,  as  money  had  and  received  for 
the  plaintiff's  use.  In  Grant  v.  Gold  Exploration  Syn- 
dicate, 82  L.  T.  Eep.  5,  1  Q.  B.  233  (Court  of  Appeal 
1899),  Grant,  the  owner  of  mineral  property  in  British 
Columbia,  gave  to  Govan,  an  agent  of  the  defendant 
syndicate,  an  option  as  to  his  property,  to  enable 
Govan  to  form  a  company  in  London  to  purchase  the 
property,  and  agreed  to  give  Govan  ten  per  cent,  of 
the  amount  of  stock  and  money  he  should  receive  for 
the  property.  The  amount  of  cash  commission  to 
which  Govan  would  be  entitled  was  £2,500,  but  in  con- 
sideration of  payment  before  it  was  due  he  agreed  to 
accept  and  was  paid  by  the  plaintiff  £2,000.  Grant 
sued  the  syndicate  on  their  note  for  £5,000  and  they 
counterclaimed  the  sum  of  £500,  in  respect  of  com- 
mission agreed  to  be  paid  by  the  plaintiff  to  defend- 
ant's agent.  In  his  opinion  Smith,  L.  J.,  said:  **A 
great  deal  of  argument  was  addressed  to  us  whether 
an  action  for  money  had  and  received  would  lie  at  the 
suit  of  the  defendants  against  the  plaintiff  in  this  case. 
Lord  Esher  (in  Salford  v.  Lever,  supra)  said,  it  signi- 
fies not  what  it  may  be  called,  whether  damages  or 
money  had  and  received ;  and  Lindley,  L.  J.  said :  *  It 
is  obvious  that  in  some  form  of  action  the  corporation 
have  a  right  to  recover.  Under  the  old  practice  I  think 
they  could  have  recovered  by  an  action  for  money  had 
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and  received;  probably  they  could  have  recovered  in 
more  ways  than  one. '  * '  In  Hoveden  v.  Mithoflf ,  83  L. 
T.  Eep.  41  (Court  of  Appeal  1900),  the  buyer  of  the 
plaintiffs  had  bought  of  the  defendant  cigars  and 
cigarettes,  for  which  plaintiffs  had  paid  upwards  of 
£28,000.  They  then  discovered  that  defendant  had 
made  gifts  of  money  in  the  nature  of  bribes  to  plain- 
tiffs' buyers  amounting  to  £710,  or  about  2%  per  cent. 
on  the  invoice  price  of  the  goods  sold  to  the  plaintiffs. 
Plaintiffs  then  brought  an  action  against  the  seller 
and  it  was  held  that  they  were  entitled  to  recover  the 
amount  of  the  bribes  as  money  had  and  received.  In 
his  opinion  Smith,  L.  J.,  said:  *'If  a  vendor  bribes 
a  purchaser's  agent  of  course  the  purchase  money  is 
loaded  by  the  amount  of  the  bribe.  It  cannot  be  de- 
nied. In  this  case  the  purchase  money  was  £28,000, 
in  which  was  the  £700  given  to  the  purchaser's  agent. 
Of  course  the  vendor  would  have  sold  the  goods  for 
£28,000  less  £700.  Therefore  he  has  in  his  pocket  £700 
money  of  the  purchasers;"  and  Romer,  L.  J.,  said 
(83  L.  T.  Eep.  43) :  ''If  a  ^ft  be  made  to  a  confiden- 
tial agent  with  the  view  of  inducing  the  agent  to  act 
in  favor  of  the  donor  in  relation  to  transactions  be- 
tween the  donor  and  the  agent's  principal,  and  that  gift 
is  secret  as  between  the  donor  and  the  agent — that  is 
to  say,  without  the  knowledge  and  consent  of  the  prin- 
cipal— ^then  the  gift  is  a  bribe  in  the  view  of  the  law. 
If  a  bribe  be  once  established  to  the  court's  satisfac- 
tion, then  certain  rules  apply.  Amongst  them  the  fol- 
lowing are  now  established,  and,  in  my  opinion,  rightly 
established,  in  the  interests  of  morality  with  the  view 
of  discouraging  the  practice  of  bribery.  First,  the 
court  will  not  inquire  into  the  donor's  motive  in  giving 
the  bribe,  nor  allow  evidence  to  be  gone  into  as  to  the 
motive.  Secondly,  the  court  will  presume  in  favor  of 
the  principal  and  against  the  briber  and  the  agent 
bribed,  that  the  agent  was  influenced  by  the  bribe ;  and 
this  presumption  is  irrebuttable.    Thirdly,  if  the  agent 
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be  a  confidential  buyer  of  goods  for  his  principal  from 
the  briber,  the  court  will  assume  as  against  the  briber 
that  the  true  price  of  the  goods  as  between  him  and  the 
purchaser  must  be  taken  to  be  less  than  the  price  paid 
to,  or  charged  by,  the  vendor  by,  at  any  rate,  the 
amount  or  value  of  the  bribe.  If  the  purchaser  alleges 
loss  or  damage  beyond  this,  he  must  prove  it.*'  In 
Cohen  v.  Kuske  &  Co.,  83  L.  T.  Rep.  102  (Q.  B.  Div. 
1900),  it  was  held  that  where  a  secret  commission  is 
paid  to  a  buyer  acting  for  his  principal,  the  amount 
of  such  commission  can  be  recovered  at  the  suit  of  the 
principal  from  the  donor,  although  there  is  no  evidence 
that  the  price  of  the  goods  has  been  enhanced  by  the 
amount  of  the  commission.  In  that  case  it  was  said 
by  Bruce,  J. :  *  *  I  think  it  matters  not  whether  a  dif- 
ferent price  would  have  obtained  had  there  been  no 
bargain  for  a  commission.  In  this  sale  it  was  a  term, 
it  entered  into  the  bargain,  that  a  sum  of  money  which 
was  part  of  the  apparent  or  pretended  price  of  the 
goods  was  paid  over  to  Koenig  (plaintiff's  buyer)  for 
his  own  use.  That  money  was  in  law  not  Koenig 's 
money,  but  the  money  of  the  plaintiff.  And  if  the  de- 
fendant paid  over  to  Koenig,  with  knowledge  of  the 
circumstances,  money  which  was  the  plaintiff's  money, 
intending  that  Koenig  should  keep  it  for  his  own  use 
and  that  the  plaintiffs  should  be  kept  in  ignorance  of 
the  payment,  I  think  they  are  liable  to  the  plaintiffs 
for  the  amount." 

**But  an  agent  is  entitled  to  retain  for  his  own  use 
allowances  which  are  customary  in  the  business  and 
known  to  the  principal  as  a  recognized  mode  of  re- 
muneration; as  the  customary  commissions  and  dis- 
counts received  by  an  insurance  broker  in  dealing  with 
underwriters."  Leake  on  Contracts  (4th  Ed.),  410; 
Aetna  Ins.  Co.  v.  Church,  21  Ohio  St.  492. 

A  claim  is  sufficiently  certain  to  be  the  subject  of 
set-off  if  it  is  capable  of  being  reduced  to  a  certainty 
by  computation  or  calculation.    Kelley,  Maus  &  Co.  v. 
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Caffrey,  79  HI.  App.  278.  In  this  case  plaintiffs  paid 
Davis  ten  per  cent,  on  the  goods  purchased  by  him  for 
the  defendant.  The  amount  so  paid  could  be  readily 
ascertained  by  computation  or  calculation  and  was  a 
proper  subject  of  set-off. 

The  goods  bought  of  Walker  and  sold  in  section  12 
between  January  1, 1907,  and  March  1, 1910,  amounted 
to  $31,120.25,  on  which  Davis  was  paid  a  commission 
of  $3,112.  The  plaintiffs  are  entitled  to  judgment  here 
for  $934.60,  the  difference  between  $4,046.60  and 
$3,112.  Judgment  reversed  with  judgment  here  for 
$934.60. 

Reversed  with  judgment  here. 

Finding  of  facts.  The  Court  finds  as  facts  in  this 
case  that  the  plaintiffs  in  the  Municipal  Court,  H.  B. 
and  S.  K.  Walker,  paid  to  Fred  S.  Davis,  the  agent  of 
the  defendant,  Marshall  Field  &  Co.,  who  purchased 
goods  of  the  plaintiffs  for  the  defendant  to  the  amount 
of  $31,120.25,  moneys  amounting  to  thirty-one  hundred 
and  twelve  dollars  ($3,112)  without  the  knowledge  of 
the  defendant  as  secret  commissions  on  the  goods  so 
purchased  by  Davis  for  the  defendant,  intending  that 
Davis  should  keep  said  moneys  for  his  own  use,  and 
that  the  defendant  should  be  kept  in  ignorance  of  such 
payments;  and  that  the  sums  of  money  so  paid  to 
Davis  were  a  part  of  the  apparent  or  pretended  prices 
of  the  goods. 


Thomas  Foulkes,  Appellee,  y.  Francis  H.  Steward, 

Appellant. 

Gen.  No.  17,433. 

1.  LUTEALS  AND  EBBOB8 — whot  ordCT  is  final.  Where  an  order  1b 
entered  setting  aside  an  order  entered  on  stipulation  of  the  parties 
Tacatlng  a  Judgment,  such  order  is  a  final  order. 

2.  AsBiGNHXNTS — judgments.  The  assignee  of  a  Judgment  has 
the  right  to  use  his  name  in  any  motion  or  proceeding  relating  to 
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the  Judgment,  and  the  assignor  has  no  power  to  stipulate  that  the 
Judgment  be  vacated. 

3.  FoBGEBY — evidence.  Held,  that  a  conclusion  reached  by 
the  court  without  a  Jurj  that  an  assignment  of  a  Judgment  was  not 
a  forgery  might  properly  be  reached  on  the  evidence. 

4.  Appeals  and  ebbobs — presumption  aa  to  tohat  evidence  vxu 
considered  "by  court.  Where  a  trial  was  by  the  court,  it  will  be 
presumed  on  appeal  that  only  competent  evidence  was  considered. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jbbbe 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.    AfEbrmed.    Opinion  filed  April  21,  1913. 

Statement  by  the  Court.  December  29,  1899,  ap- 
pellee Poulkes  recovered  a  judgment  against  Steward  in 
the  Circuit  Court  in  tort  for  $2,274.00,  and  Steward  ap- 
pealed to  this  court.  June  13,  1910,  while  the  appeal 
was  pending,  Foulkes  and  Steward  filed  in  said  cause 
in  this  court  their  stipulation  to  dismiss  the  appeal. 
They  also  personally  appeared  before  the  court  and 
moved  that  on  such  stipulation  the  appeal  be  dismissed 
and  an  order  was  entered  dismissing  the  appeal.  On 
the  same  day  they  filed  in  said  cause  in  the  Circuit 
Court  their  stipulation  to  vacate  the  judgment  of  De- 
cember 23, 1909,  and  an  order  was  entered  that  on  such 
stipulation  the  judgment  be  vacated  and  the  cause  dis- 
missed. June  18,  1910,  there  was  filed  in  the  Circuit 
Court  a  motion  signed  *  *  J.  Marion  Miller,  Attorney  for 
Plaintiff, '*  to  set  aside  the  order  of  June  13  vacating 
the  judgment.  George  A.  Durant  claims  that  plaintiff 
Foulkes,  December  24,  1899,  executed  and  delivered  to 
hinri  an  assignment  of  the  judgment.  Miller  was  the 
attorney  of  the  plaintiff  up  to  the  time  the  judgment 
was  recovered  and  afterwards  represented  Durant. 
His  right  to  move  in  the  name  of  the  plaintiff  to  vacate 
the  order  of  June  13,  1900,  is  based  on  the  contention 
that  the  plaintiff  had  assigned  the  judgment  to  Durant 
The  motion  to  set  aside  the  order  of  the  Circuit  Court 
vacating  the  judgment  was  heard  before  Judge  Bald- 
win on  aflSdavits  and  the  testimony  of  witnesses,  and 
an  order  was  entered  vacating  and  setting  aside  the 
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said  order.    From  that  order  the  defendant  Steward 
prosecutes  this  appeal. 

Edwi2»^  L.  Habpham  and  C.  W.  Greenfieu),  for  ap- 
pellant. 

Ghables  B.  Whitman,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

A  motion  to  dismiss  the  appeal  on  the  ground  that 
the  order  appealed  from  is  not  a  final  order  has  been 
reserved  to  the  hearing.  We  think  the  order  is  a  final 
order  and  the  motion  to  dismiss  is  denied. 

The  question  presented  by  the  record  is  whether 
the  instrument  purporting  to  be  an  assignment  of  the 
judgment  was  executed  by  Foulkes,  or  is  a  forgery. 
If  Foulkes  had  assigned  the  judgment  to  Durant, 
Durant  had  the  right  to  use  his  name  in  any  motion 
or  proceeding  relating  to  the  judgment,  and  Foulkes 
had  no  power  or  authority  to  stipulate  that  the  judg- 
ment be  vacated.  The  court  did  not  err  in  refusing 
to  dismiss  or  strike  from  the  files  the  motion  filed, 
on  behalf  of  Durant,  but  in  the  name  of  Foulkes. 

The  witnesses  called  by  Durant  to  prove  that  the 
assignment  was  executed  by  Foulkes  were  Anderson, 
Miller  and  Durant,  each  of  whom  testified  that  he  was 
present  when  the  assignment  was  executed  by  Foulkes, 
Miss  Crownover,  a  stenographer  in  Miller's  office,  who 
testified  that  Miller  dictated  the  assignment  to  her 
and  she  wrote  it  on  a  typewriter,  and  five  experts  in 
handwriting,  who,  on  comparison  of  the  signature  to 
the  assignment  with  signatures  of  Foulkes  to  instru- 
ments in^vidence,  admitted  to  be  genuine,  testified  to 
the  opinion  that  the  signature  to  the  assignment  was 
the  genuine  signature  of  Foulkes.  The  witnesses 
called  by  Steward  to  prove  that  the  purported  assign- 
ment was  a  forgery  were  Foulkes,  who  so  testified, 
and  five  experts  in  handwriting  who,  on  the  same  com- 
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parisons  testified  to  by  the  experts  called  by  Durant, 
testified  to  the  opinion  that  the  signature  in  question 
was  not  that  of  Foulkes.  On  the  question  whether 
notice  was  given  to  Steward  of  the  assignment  soon 
after  it  is  claimed  that  it  was  executed,  the  testimony 
is  also  conflicting.  The  testimony  of  the  witnesses, 
other  than  the  experts,  cannot  be  reconciled  on  the 
hypothesis  that  all  of  such  witnesses  intended  to  tell 
the  truth.  Giving  to  the  finding  of  the  trial  judge, 
who  saw  and  heard  the  witnesses,  the  weight  which 
the  law  gives  it,  we  cannot  say  that  the  conclusion 
reached  by  him  was  not  one  that  might  properly  be 
reached  on  the  evidence.  As  the.  trial  was  by  the 
court,  it  will  be  presumed  that  only  competent 
evidence  was  considered,  and  if  any  incompetent  evi- 
dence was  received,  its  admission  was  not  harmful 
to  the  defendant. 
The  order  appealed  from  is  affirmed. 

Order  affirmed. 


John  Olbhons,  Appellee,  y.  William  Adams  Company 

and  Chapin  &  Gore,  Appellants. 

Gen.  No.  16,949. 

1.  Affbalb  and  ebbobs — where  on  second  trial  evidence  Ictckinff 
at  first  trial  is  supplied.  Where  plaintiff  was  injured  by  falling 
through  a  hole  in  the  fifth  floor  of  a  certain  building  and  a  judg- 
ment in  his  favor  Is  reyersed  and  remanded  because  there  was  not 
suflicient  eyidence  that  defendants  had  control  or  superrision  of 
the  building,  and  at  the  second  trial  sufficient  evidence  is  supplied, 
the  judgment  rendered  at  this  trial  is  affirmed. 

2.  Negligence — question  of  fact  for  jury.  In  a  personal  injury 
action  the  question  whether  plaintiff  exercised  due  care  for  his  own 
safety  is  a  question  of  fact  for  the  jury  to  determine  from  the 
evidence. 

3.  Joint  liability — for  personal  injuries.  Where  plaintiff  la 
injured  by  falling  through  an  unguarded  hole  in  a  building,  the 
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contractor  who  is  liable  because  of  a  common-law  obligation,  or  one 
imposed  by  both  the  common-law  and  an  ordinance,  and  the  owner 
who  is  liable  under  an  ordinance  only,  are  Jointly  liable. 

4.  Personal  injubies — tohen  owner  of  huilding  is  liable.  Where 
the  architect  who  superintends  all  work  done  on  a  building  is  the 
agent  of  the  owners,  the  owners  have  "a  control  or  supervision" 
sufficient  to  make  them  liable  for  personal  injuries  resulting  from 
failure  to  protect  openings  as  required  by  ordinance. 

6.  Joint  liability — of  owner  and  contractor  for  violation  of 
same  duty.  Where  an  owner  and  a  contractor  violate  the  same 
duty  in  failing  to  protect  an  opening  in  the  floor  of  a  building,  they 
are  Jointly  liable,  and  it  is  immaterial  that  the  duty  of  the  owner 
arises  merely  by  ordinance  while  the  contractor  is  bound  by  the 
common-law  as  well  as  by  the  ordinance. 

6.  Damages — when  judgment  for  personal  injuries  is  not  exces- 
sive, A  Judgment  for  $4,000  as  damages  for  injuries  from  falling 
through  a  hole  in  the  fifth  floor  of  a  building  is  sustained,  the  ver- 
dict for  $7,500  having  been  cut  down  by  remittitur. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mab- 
CU8  A.  Kavanaoh,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1910.  Affirmed.  Opinion  flled  April  21,  1913.  Re- 
hearing denied  May  6,  1913. 

HoBTON,  WicKETT,  Miu^EB  &  Meieb,  foF  appellant 
William  Adams  Company. 

Lewis,  Folsom  &  Steeetee,  for  appellants  Chapin 
&  Gore;  John  H.  Milleb  and  Richabd  S.  Folsom^  of 
counsel. 

No  appearance  for  appellee. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

The  plaintiff  and  appellee  in  this  case  on  the  even- 
ing of  April  28,  1905,  fell  through  an  unguarded,  un- 
covered and  unprotected  hole  in  the  fifth  floor  of  a 
building  at  16  to  22  Adams  street,  belonging  to  and 
in  process  of  construction  for  the  corporation  of 
Chapin  &  Gore,  one  of  the  appellants.  He  received 
thereby  somewhat  severe  injuries  and  in  January, 
1906,  he  brought  suit  in  the  Superior  Court  against 
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Chapin  &  Gore,  joining  with  that  corporation  as  de- 
fendant another,  the  William  Adams  Company,  alleg- 
ing in  his  declaration  that  the  William  Adams  Com- 
pany was  a  contractor  in  charge  of  the  construction 
of  the  building,  that  Chapin  &  Gore  owned  it,  and 
that  both  defendants  had  the  control  or  supervision  of 
said  building,  which  was  in  course  of  erection  and 
was  more  than  thirty  feet  high.  He  further  alleged 
that  as  an  employe  of  McNulty  Brothers  he  was  work- 
ing in  said  building  on  April  28,  1905.  In  each  of  the 
first  two  counts  of  his  declaration  he  set  out,  after 
these  preliminary  averments,  two  sections  of  an  or- 
dinance of  the  City  of  Chicago  then  in  force,  the  ma- 
terial part  being: 

**It  shall  be  the  duty  of  all  owners,  contractors, 
builders  or  persons  having  control  or  supervision  of 
all  buildings  in  course  of  erection  which  shall  be  more 
than  thirty  feet  high,  to  see  that  all  stairways,  ele- 
vator openings,  flues  and  all  other  openings  in  the 
floors  shall  be  covered  or  properly  protected.'* 

In  said  two  counts  he  averred  that  by  reason  of  the 
premises  it  became  the  duty  of  the  defendants  to  see 
that  all  openings  in  the  floors  were  covered  or  prop- 
erly protected,  but  that  they  nevertheless  negligently 
permitted  an  opening  in  the  fifth  floor  to  be  and  re- 
main in  an  uncovered  and  improperly  protected  con- 
dition, so  that  the  plaintiff,  while  in  the  exercise  of 
ordinary  care  for  his  safety  and  while  employed  in 
said  building,  fell  through  said  opening  to  his  great 
injury  and  damage. 

In  a  third  count  of  the  declaration  he  omitted  to 
plead  the  ordinance,  but  alleging  that  he  was  em- 
ployed on  the  fifth  floor  of  said  building  in  course 
of  erection  with  the  consent  and  permission  of  the 
defendants  and  was  in  the  exercise  of  ordinary  care 
for  his  own  safety,  averred  that  the  two  defendant 
corporations  had  possession  and  control  of  and  super- 
vision over  said  floor;  that  it  was  therefore  their 
duty  to  exercise  reasonable  care  and  diligence  to  keep 
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the  said  floor  in  reasonably  safe  repair  and  condition 
and  to  allow  no  unprotected  and  unguarded  openings 
to  remain  therein;  that  they  neglected  said  duty,  in 
consequence  of  which  he  fell  through  the  opening  and 
was  injured. 

The  defendants  each  filed  a  plea  of  not  guilty.  On 
the  trial  of  the  cause  in  July,  1907,  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $5,000,  on  which 
a  judgment  was  entered.  The  defendants  brought  the 
case  to  this  court,  which  on  March  22,  1909,  reversed 
the  judgment  and  remanded  the  cause  to  the  Circuit 
Court,  filing  an  opinion  which  may  be  found  in  147  111. 
App.  575.  % 

This  court  held  that  there  was  in  the  record  no  suf- 
ficient evidence  that  Chapin  &  Gore  owned  the  build- 
ing where  the  accident  occurred,  or  that  the  Adams 
Company  had  a  contract  connected  with  the  erection 
of  the  building  at  the  time  plaintiff  was  injured,  **or 
that  the  hole  through  which  plaintiff  fell  was  negli- 
gently permitted  to  exist  by  either  of  the  defendants. ' ' 
The  quotation  is  from  the  opinion  of  the  court. 

The  opinion,  however,  further  says  that  even  as- 
suming that  Chapin  &  Gore  were  the  owners  of  the 
premises  and  the  Adams  Company  were  contractors 
connected  with  the  erection  of  the  building,  there  was 
no  evidence  in  the  record  that  at  the  time  of  the  ac- 
cident they  or  either  of  them  had  **  control  or  super- 
vision'* of  the  building.  Such  control  or  supervision 
the  court  held  must  exist  to  make  the  owner  or  con- 
tractor liable.  It  had  been  maintained  by  the  appel- 
lee that  on  ** owners,'*  ** contractors''  and  *' builders" 
of  all  buildings  in  course  of  erection  a  duty  was  im- 
posed by  the  ordinance  to  see  that  openings  in  the 
floors  should  be  ** covered  or  properly  protected,"  and 
that  the  words  *' having  control  or  supervision"  in  the 
ordinance  limited  only  the  word  ** persons"  imme- 
diately preceding.  This  construction  the  court  repu- 
diated, and  indeed  the  opinion  says  that  the  ordi- 
nance did  not  by  itself  ^^  create  any  liability  against  ain 
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owner  or  contractor  where  no  liability  existed  before 
its  passage." 

The  opinion  further  declares  the  refusal  by  the 
court  below  of  two  instructions  tendered  by  the  de- 
fendant was  reversible  error. 

On  the  question  of  the  contributory  negligence  on 
the  part  of  the  plaintiff,  which  was  mooted  below,  the 
court  declined  to  pass,  saying  that  it  was  ^'a  question 
of  fact  primarily  for  the  determination  of  the  jury 
under  the  evidence  when  next  tried,  with  pertinent 
instructions  upon  the  law  to  aid  them  in  solving  what 
the  evidence  proves  in  this  regard.'* 

The  cause  was  redocketed  in  the  Superior  Court  in 
June,  1909,  and  retried  in  June,  1910.  Before  trial 
Chapin  &  Gore  gave  notice  to  the  plaintiff  that  it 
would  under  the  general  issue  offer  evidence  regarding 
its  ownership,  and  its  lack  of  supervision  and  control, 
and  after  the  plaintiff  rested  and  before  introducing 
evidence,  filed  said  notice. 

A  motion  had  been  previously  made  by  each  of  the 
defendants  for  a  peremptory  instruction  in  its  favor. 
The  motions  were  denied. 

The  Wm.  Adams  Company  offered  no  evidence. 
Chapin  &  Gore  introduced  in  connection  with  the  tes- 
timony of  Richard  E.  Schmidt,  the  architect,  a  con- 
tract between  Chapin  &  Gore  as  owners  and  one 
Thomas  J.  McNulty,  doing  business  as  McNulty  Bros., 
as  contractor  for  the  plastering  of  the  building  in 
question,  after  which  each  defendant  renewed  its  mo- 
tion for  a  peremptory  instruction,  which  was  again 
denied.  The  jury  found  the  defendants  guilty  and  as- 
sessed the  plaintiff's  damages  at  seven  thousand  five 
hundred  dollars.  Motions  for  a  new  trial  were  made 
by  each  defendant,  on  various  grounds,  one  of  which 
was  that  the  damages  were  excessive. 

The  plaintiff  remitted  the  sum  of  thirty-five  hun- 
dred dollars,  and  thereupon  the  court  overruled  the 
motions  for  a  new  trial.  Motions  in  arrest  of  judg- 
ment were  denied,  and  judgment  was  entered  for  four 
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thousand  dollars.  From  this  judgment  the  defendants 
appealed  to  this  court.  They  have  argued  in  this  court 
that  the  court  below  should  have  sustained  the  defend- 
ants'  motions  for  a  peremptory  instruction,  that  the 
verdict  was  so  excessive  as  to  show  passion  and  prej- 
udice, and  that  certain  instructions  tendered  by  the 
defendant,  the  William  Adams  Company,  which  should 
have  been  given  were  refused  by  the  court. 

The  appellee  entered  no  appearance  in  this  court  and 
we  are  unadvised  of  the  views  of  his  counsel  on  these 
matters  and  have  been  deprived  of  the  assistance 
which  the  court  desires  to  have  and  should  have  in  all 
such  cases.  But  we  have  made  a  very  careful  scrutiny 
of  the  record  made  on  this  last  trial  and  do  not  feel 
justified  in  disturbing  the  judgment  entered  on  this 
second  finding  against  the  defendants. 

The  defect  of  proof  in  relation  to  the  ownership  of 
the  building  by  Chapin  &  Gore  found  by  this  court  to 
exist  on  the  first  trial  of  this  case  was  supplied  on  the 
second.  The  contract  between  Chapin  &  Gore  and  the 
Adams  Co.  **for  the  wrecking,  piles  and  driving  same, 
the  mason  work,  excavating,  fire  proofing,  concrete 
work,  carpenter  work  and  roofing''  of  the  building  and 
a  contract  between  Chapin  &  Gore  and  McNulty  (the 
employer  of  the  plaintiff)  for  the  plastering  of  the 
building  were  put  in  evidence,  and  the  jury  were  in- 
structed in  accordance  with  the  construction  of  the 
ordinance  adopted  by  this  court,  that  even  if  the  plain- 
tiff was  injured  by  the  failure  of  the  servants  or  agents 
of  the  defendant  William  Adams  Co.  to  properly  pro- 
tect and  guard  the  opening  in  question,  Chapin  &  Gore 
could  not  be  found  guilty  unless  the  jury  believed  from 
a  preponderance  of  the  evidence  that  Chapin  &  Gore 
had  control  or  supervision  of  the  said  building  at  the 
time  the  accident  occurred. 

The  identical  instructions  refused  on  the  first  trial 
which  this  court  says  should  have  been  given,  were 
both  given  at  the  second  trial  with  only  slight  and 
immaterial  changes. 

Vol..  CLXXIX  2 
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Much  is  said  in  the  argument  of  appellants  concern- 
ing the  absence  of  proof  that  the  plaintiff  was  in  the 
exercise  of  due  care  for  his  own  safety,  at  the  time 
the  accident  occurred,  but  we  think  on  a  thorough  con- 
sideration of  all  the  evidence,  which  it  would  not  be 
useful  to  discuss  at  length  here,  that  this  was,  as  the 
court  when  the  cause  was  here  before  said  it  was,  a 
question  of  fact  for  the  determination  of  the  jury  un- 
der proper  instructions.  We  think  that  the  instruc- 
tions given  on  this  question  were  correct. 

The  absence  in  the  transcript  of  any  means,  by  num- 
bers or  otherwise,  of  identification  in  this  opinion  of 
the  instructions  tendered,  given  or  refused,  except  by 
setting  them  out  in  full,  would  render  too  prolix  a  de- 
scription and  comparison  of  them  should  we  attempt 
to  point  out  the  reasons  for  our  conclusion,  that  as 
applied  to  the  evidence  in  this  case  the  jury  were  fully 
and  fairly  instructed  on  the  defendants'  theory  of  the 
case  without  the  giving  of  the  four,  the  refusal  of 
which  is  complained  of  by  the  defendants. 

The  actual  questions  in  this  case  were :  Did  the  de- 
fendant the  William  Adams  Company  in  violation  of 
a  duty  imposed  on  it  either  by  the  common  law  or  by 
ordinance,  or  by  both,  leave  uncovered  an  opening  in  a 
floor  which  it  was  building  and  which  it  was  still  con- 
cerned with,  through  which  hole  the  plaintiff,  without 
contributory  negligence,  fell!  And:  Did  Chapin  & 
Gore,  the  owner,  have  ** control  or  supervision*'  of 
such  building  at  the  time?  These  were  mixed  ques- 
tions of  law  and  fact.  To  these  questions  may  be 
added  one  of  law  purely,  namely :  If  both  defendants 
were  liable,  the  one  defendant  because  of  a  common- 
law  obligation,  or  of  one  imposed  by  both  the  common 
law  and  an  ordinance,  and  the  other  defendant  be- 
cause of  an  obligation  imposed  by  an  ordinance  only, 
could  they  be  held  jointly  liable  in  this  action?  We 
think  that  all  these  questions  under  the  evidence  and 
the  law  can  be  and  should  be  answered  aflSrmatively. 

It  is  clear  that  the  Adams  Company  were  engaged 
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in  the  carpenter  work  in  the  building  at  the  time  of 
the  accident — ^not  indeed  at  that  precise  minute  when 
this  plasterer,  who  was  working  overtime,  fell,  but 
during  the  usual  working  hours  of  the  period  in  which 
the  accident  occurred,  and  that  this  company  had  built 
the  jfloor  and  left  the  opening. 

It  is  equally  clear  from  the  evidence  that  Chapin  & 
Gore  had  retained  **a  control  or  supervision'*  of  the 
building  through  the  architect,  who  was  its  agent  aud 
superintendent  for  all  the  work  in  the  building,  a  part 
only  of  the  construction  of  which  was  in  the  hands  of 
the  Adams  Company.  The  liability  of  Chapin  &  Gore 
does  not  spring  from  the  order  given  to  the  plaintiff 
by  the  representative  of  the  architect  to  go  through 
the  practically  unlighted  building  on  the  errand  which 
led  to  his  fall  through  the  unguarded  opening ;  but  that 
order  and  all  the  attendant  circumstances  emphasize 
the  fact  that  there  was  ** control  or  supervision"  by 
Chapin  &  Gore  through  their  architect  of  the  building 
while  in  process  of  construction. 

As  to  the  joint  liability  as  ** joint  tort  feasors, '*  we 
are  of  opinion  that  even  if  it  cannot  be  held  that  both 
parties  were  jointly  liable  under  the  common  law,  be- 
cause both  jointly  were  in  control  of  the  building  and 
both  were  negligent  in  leaving  the  opening  unpro- 
tected, yet  it  must  be  held  under  our  view  of  the  facts 
and  the  law  that  each  were  liable  for  a  violation  of 
the  same  duty,  namely,  to  protect  the  hole  or  opening. 
The  Adams  Company  was  bound  to  perform  that  duty 
by  the  common  law  as  well  as  by  ordinance — Chapin 
&  Gore  by  virtue  merely  of  the  ordinance  perhaps. 
But  if  the  sources  of  the  duty  were  different,  the  duty 
was  exactly  the  same,  which  differentiates  the  case 
from  those  like  Button  v.  Borough  of  Lansdowne,  198 
Pa.  St.  563,  in  which  courts  have  held  that  a  munici- 
pality and  an  abutting  property  owner  cannot  be  sued 
jointly  to  recover  damages  for  injuries  caused  by  a 
defective  sidewalk,  because  the  duties  violated  were 
different- 
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Complaint  is  made  of  the  amount  of  damages  as- 
sessed by  the  jury,  which  it  is  said  was  so  excessive 
as  to  show  passion  and  prejudice,  and  to  make  the  er- 
ror shown  by  it  irremediable  by  remittitur.  Even 
after  the  remittitur  the  amount  of  the  judgment,  it  is 
maintained,  is  much  too  large  for  the  injuries  proven. 

The  damages  assessed  by  the  jury  do  seem  very 
large  to  us ;  but  it  must  not  be  ignored  in  considering 
this  case,  that  with  the  man  before  them,  two  juries  in 
succession  have  given  to  him  damages  greater  than 
the  amount  of  the  present  judgment,  and  that  the  sec- 
ond one  increased  by  twenty-five  per  cent,  the  amount 
agreed  on  by  the  first.  We  can  hardly  suppose  that 
**  passion  and  prejudice, '*  for  which  there  would  seem 
no  ostensible  cause,  controlled  twenty-four  jurors  dur- 
ing the  hearings  of  this  cause.  The  judgment  was  very 
drastically  cut  down  below  the  amount  of  the  verdict 
by  the  remittitur,  and  the  doctrine  that  by  this  means 
error,  solely  shown  by  the  excessiveness  of  the  ver- 
dict, may  be  remedied,  is  too  firmly  established  in  this 
state  to  require  citation  of  authority.  We  do  not 
think  that  we  should  send  this  cause  back  for  a  retrial 
on  this  ground.  The  judgment  is  not  too  large  if  the 
statements  of  the  plaintiff  himself,  with  their  legiti- 
mate inferences,  are  to  be  given  full  credence. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Chicago — Fibst  Distbiot — ^ApBUi,  1913.         21 

Foster  y.  The  Frank  Parmelee  Co.,  179  III  App.  21. 


George  T.  Foster,  Plaintiff  In  Error,  t.  The  Frank 
Parmelee  Company,  Defendant  In  Error. 

Gen.  No.  17,293. 

L  Fkbsonai.  injitbiss — effect  of  regulation  of  traffic  J>y  crossing 
officer.  In  an  action  for  personal  injuries  received  through  col- 
lision with  defendant's  cab,  the  attempted  regulation  of  traffic  by 
a  crossing  policeman  does  not  place  or  release  legal  obligations  of 
plaintiff  or  defendant,  but  is  of  importance  in  determining  negli- 
gence of  defendant  and  due  care  of  plaintiff. 

2.  Negliobnce — iDhen  evidence  sustains  directed  verdict.  In  a 
personal  injury  action,  where  plaintiff,  in  crossing  the  street  on 
foot  was  struck  by  the  shaft  of  defendant's  cab  and  the  evidence 
shows  that  the  cabman  moved  as  directed  by  the  crossing  police- 
man, at  a  slow  speed  and  without  negligence,  a  judgment  on  an 
instructed  verdict  for  the  defendant  Is  sustained. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Max  Bbebt 
HABDT.  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1911.    Affirmed.    Opinion  filed  April  21,  1913. 

Steebe,  Williams  &  Steeeb  and  Joseph  E.  Faht, 
for  plaintiflf  in  error. 

Willis  Q.  Shocket  and  Wiley  W.  Mills,  for  de- 
fendant in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
conrt. 

George  T.  Foster,  the  plaintiff  below,  and  plaintiff 
in  error  here,  brought  suit  against  the  Frank  Parme- 
lee Company,  defendant  below  and  defendant  in  error 
here,  because  of  injuries  received  by  him  through  a 
collision  with  a  cab  belonging  to  the  defendant  and 
driven  by  one  of  the  defendant's  servants,  Mr.  Fos- 
ter was  attempting  on  foot  to  cross  a  much  traveled 
east  and  west  thoroughfare  in  the  city  of  Chicago 
(Jackson  Boulevard)  from  south  to  north  just  east 
of  an  intersecting  north  and  south  street  (Dearborn 
street).  The  cab  was  driven  from  west  to  east.  As 
usual  at  street  intersections  in  the  business  portions 
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of  Chicago,  there  is  an  attempt  to  regulate  the  move- 
ment of  both  vehicles  and  pedestrians  at  this  cross- 
ing, and  on  this  occasion  a  police  officer  in  charge  had 
given  by  a  whistle  the  signal  for  carriages  and  pedes- 
trians to  cross  from  east  to  west  and  west  to  east, 
and  for  the  intermission  of  the  north  and  sonth  move- 
ment. This  attempted  regulation  of  course  neither 
placed  nor  released  legal  obligations  of  the  plaintiff 
or  defendant,  but  it  is  of  importance  in  considering  the 
only  questions  which  were  litigated  in  this  cause — the 
negligence  of  the  defendant's  servant  and  the  due  care 
of  the  plaintiff. 

The  plaintiff  had  a  companion  on  his  left.  Accord- 
ing to  what  we  deem  the  weight  of  the  evidence,  a  line 
of  vehicles — some  of  them  automobiles — ^was  moving 
from  east  to  west  on  the  north  side  of  Jackson  Boule- 
vard, and  a  line  of  vehicles,  of  which  the  cab  in  question 
was  in  the  lead,  was  passing  on  the  south  side  from 
the  west  to  the  east.  The  left  shaft  or  thill  of  the  cab 
passed  behind  the  back  of  the  plaintiff's  companion 
and  struck  the  plaintiff  and  knocked  him  down  and 
injured  him.  There  seems  to  be  some  uncertainty  in 
the  testimony  as  to  just  where  it  was  with  reference 
to  the  cross  walk  that  the  plaintiff  wns  knocked  down, 
one  witness  placing  it  fifteen  or  twenty  feet  east  of 
the  cross  walk,  while  the  implication  of  other  evidence 
seems  to  be  that  it  was  on  or  very  near  to  the  cross 
walk.  But  there  is  substantial  agreement  that  it  was 
probably  not  more  than  ten  feet  north  of  the  curb 
and  certainly  between  the  center  of  the  street  and  the 
south  curb. 

There  were  several  eyewitnesses  of  the  accident, 
but  while  there  is  a  variation  in  their  account,  we  can- 
not find,  on  an  analysis  of  all  the  testimony,  that  there 
is  evidence  that  the  defendant  was  negligent  or  that 
the  plaintiff  was  in  the  exercise  of  due  care  just  then. 
The  court  below  evidently  took  this  view  and  peremp- 
torily  instructed  the  jury  for  the  defendant.  The  judg- 
ment entered  on  the  directed  verdict  is  attacked  by 
this  writ  of  error. 
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The  evidence  leaves  it  much  in  doubt  whether  the 
occurrence  was  not  one  of  those  pure  accidents  which 
in  the  crowded  streets  of  a  great  city  may  and  do  hap- 
pen without  the  fault  or  negligence  of  any  one.  Such 
testimony  as  exists  concerning  the  speed  at  which  the 
cab  was  moving,  is  to  the  effect  that  it  was  not  great 
nor  improper,  but  judiciously  slow.  Nor  is  there  any 
fair  inference  to  be  drawn  from  the  circumstances 
shown  that,  as  counsel  for  plaintiff  contends,  this  tes- 
timony is  false  or  mistaken.  It  does  not  appear  how 
far  across  Dearborn  street  the  cab  had  gone  before 
the  plaintiff  and  his  friend  stepped  from  the  side- 
walk into  the  street.  If  we  were  at  liberty  to  indulge 
in  guessing  we  should  not  consider  it  unlikely  that  the 
theory  suggested  by  the  defendant  was  correct,  that 
^'dodging  the  traffic,'*  like  the  man  who  preceded  them 
in  crossing,  these  two  companions  undertook  to  pass 
over  (taking  chances  that  all  pedestrians  are  obliged 
to  in  Chicago  streets)  while  vehicles  were  coming  and 
going,  and  that  to  shun  one  going  west  plaintiff  stepped 
almost  unconsciously  back  and  was  hit  by  the  shaft 
of  the  cab  which  had  passed  safely  by  his  companion 
to  his  left. 

There  are,  however,  portions  of  the  testimony  ad- 
duced which  are  inconsistent  with  this,  and  we  do  not 
mean  to  be  understood  as  giving  it  as  our  theory  of 
the  accident.  We  are  not  at  liberty  to  speculate  or 
g^ess  on  these  matters  and  on  them  base  a  finding. 
But  we  are  bound  not  j;o  interfere  with  the  instructed 
verdict  and  the  judgment  thereon  unless  we  find  in  the 
evidence  something  to  prove  negligence  on  the  part  of 
the  defendant,  and  this  we  do  not  find.  We  think  the 
trial  judge  was  right.  So  far  as  appears  the  cabman 
was  moving  as  he  was  directed  and  without  reckless- 
ness. 

No  verdict  rendered  for  the  plaintiff  could  have 
been  allowed  to  stand. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Tletorla  Patelskl,  Plaintiff  in   Error,  t.  John  W. 

Snyder,  Defendant  in  Error. 

Gen.  No.  17,323. 

1.  HusBAiTD  Ain>  wiFiB — (ictiofia  and  defenses.  The  "Act  to  reTise 
the  law  in  relation  to  husband  and  wife/'  approved  in  1874,  pro- 
viding that  a  married  woman  may  in  all  cases  sue  and  be  sued 
without  Joining  her  husband,  did  not  create  for  the  wife  a  right 
of  action  for  personal  injuries  to  the  husband  which  did  not  be- 
fore exist,  nor  did  it  undertake  to  give  her  any  more  control  of 
her  husband's  property,  earnings  or  other  choses  in  action  than 
she  had  before. 

2.  Husband  and  wipb — right  of  fiction  of  wife  for  injuries  to  huS' 
hand.  Where  a  married  man  receives  personal  injuries  because  of 
the  negligence  of  a  person  who  is  liable  to  him  for  the  injuries,  his 
wife  has  no  right  of  action  against  such  person  for  her  loss  or  dam- 
age caused  by  such  injuries. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.    Affirmed.    Opinion  filed  April  21,  1913. 

James  E.  Wabd,  for  plaintiff  in  error. 

Makk  &  MnjiBB  and  Hans  L.  Howabd,  for  defend- 
ant in  error. 

Mb.  Justicb  Bbowk  delivered  the  opinion  of  the 
court. 

A  question  of  law  only  is  presented  by  this  writ  of 
error.  The  plaintiff  below  and  plaintiff  in  error  here, 
Victoria  Patelski,  on  April  29, 1910,  began  suit  in  case 
against  John  W.  Snyder,  defendant  below  and  defend- 
ant in  error  here,  designating  her  damages  at  $15,000. 
About  a  month  later  she  filed  her  declaration,  from 
which  it  appears  that  her  claim  results  from  the  fol- 
lowing alleged  facts : 

That  she  was  on  July  27, 1908,  the  wife  of  one  Stan- 
islaus Patelski,  and  living  with  her  husband  in  Chi- 
cago, and  that  (to  quote  now  from  the  declaration) : 
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*'For  many  months  prior  to  said  July  27,  1908,  the 
said  Stanislaus  PatelsM  was  by  occupation  a  stone  and 
brick  mason  and  had  pursued  his  vocation  for  a  long 
time  prior  thereto,  and  earned  and  received  for  his 
services  as  a  stone  and  brick  mason  in  working  for 
divers  persons  in  and  about  the  City  of  Chicago  on 
and  prior  thereto  the  sum  of  at  least  forty  dollars 
($40.00)  per  week,  which  monies  and  earnings  the  said 
Stanislaus  Patelski  from  time  to  time  brought  home 
to  and  expended  the  same  together  with  the  plaintiff 
in  support  of  and  in  maintaining  the  plaintiff,  him- 
self and  his  family  comfortably  and  suitably  to  their 
station  in  life.  -Aiid  plaintiff  avers  that  on  the  27th 
day  of  July,  1908,  aforesaid  and  prior  thereto  and 
ever  since  her  said  marriage  to  the  said  Stanislaus 
Patelski  she  was  entitled  to  in  law  and  did  receive  the 
support  and  maintenance  aforesaid  from  her  husband 
suitable  to  their  station  in  life  and  had  always 
demeaned  herself  faithfully  toward  her  husband  and 
was  entitled  to  a  continuation  of  said  support  and 
maintenance.  *  * 

The  declaration  then  sets  up  in  detail  the  employ- 
ment of  the  said  Stanislaus  Patelski  by  the  defendant 
Snyder  and  his  serious  and  permanent  injury  through 
the  negligence  of  said  Snyder,  whereby  the  said  Stan- 
islaus Patelski  was  (quoting  again) — 
"permanently  lamed  and  impaired  in  health  and  body 
and  mind  and  unable  to  work  at  his  occupation  or  per- 
form other  services  and  earn  compensation  and  means 
with  which  and  by  which  to  support  and  maintain  the 
plaintiff  as  his  wife  aforesaid  from  thence  hitherto, 
and  was  compelled  to  remain  and  lie  in  bed  and  be 
subjected  to  divers  painful  surgical  operations  and 
treatments  for  said  injuries  and  was  necessarily  kept 
and  detained  away  from  his  home  and  the  plaintiff, 
whereby  the  plaintiff  was  deprived  of  the  comfort,  so- 
ciety and  assistance  of  her  said  husband  and  of  the 
means  of  support  and  maintenance  which  he  had  been 
.  accustomed  to  provide  and  give  to  her,  whereby  the 
plaintiff  became  and  was,  and  was  necessarily  caused 
to  become  ill,  sick  and  distressed  and  increased  bur- 
dens of  earning  for  her  family  and  children  were 
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necessarily  imposed  upon  her  as  a  result  thereof,  and 
plaintiff  avers  also  that  by  reason  of  the  premises  she 
was  required  to  expend  and  lay  out  divers  sums  of 
money  caring  for  and  assisting  her  said  husband  dur- 
ing his  ilhiess  and  in  going  from  her  home  to  the  hos- 
pital, to-wit,  St.  Anne's  Hospital  at  a  great  distance 
in  the  City  of  Chicago  aforesaid  from  the  home  of  the 
plaintiff,  •  *  *  whereby  the  plaintiff  says  she  has 
sustained  damage  and  is  damaged  in  the  sum  of  Fif- 
teen Thousand  Dollars  ($15,000),  etc." 

To  this  declaration  the  defendant  Snyder  filed  a 
general  demurrer,  which  after  argument  the  Circuit 
Court  sustained,  entering  in  consequence  a  judgment 
of  nil  capiat  and  for  costs  against  the  plaintiff.  To 
reverse  this  judgment  this  writ  of  error  has  been 
prosecuted. 

The  only  question  presented  is  whether  for  a  per- 
sonal injury  to  a  married  man,  through  the  negligence 
of  another,  the  person  liable  for  the  injury  to  the  man 
himself  is  also  liable  for  it  to  the  man's  wife. 

The  argument  of  the  plaintiff  is  rdther  founded  on 
general  grounds  urged  as  comformable  to  logic  and 
right  reason  than  on  authority,  although  one  or  two 
citations  are  made  which  we  shall  notice. 

Counsel  says  in  his  argument : 

^  *  Why  not  declare  the  law  to  be  as  follows :  For  in- 
juries received  by  a  married  man  two  actions  may  lie ; 
one  by  the  husband  for  damages  resulting  to  himself, 
and  if  by  reason  of  such  injuries  the  wife  has  received 
a  separate  loss  or  damage, — as  if  she  has  thereby  been 
deprived  of  the  protection,  society,  services  and  means 
of  support  of  and  from  her  husband,  or  has  been  put 
to  expense  or  increased  burdens  in  supporting,  main- 
taining and  caring  for  him,  she  may  bring  an  action 
in  her  own  name  against  the  wrongdoer  and  recover 
the  damages  she  has  sustained?'* 

The  answer  to  this  question  is  that  we  have  no  right 
or  power  to  declare  the  law  to  be  other  than  it  is, 
even  though  it  should  seem  that  a  change  would  be  for 
the  better.  If  the  law  should  be  changed,  it  is  the  duty 
of  the  legislature  and  not  of  the  courts  to  change  it. 
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But  since  much  emphasis  is  placed  by  connsePs  argu- 
ment on  the  natural  justice  of  the  plaintiff 's  claim,  it 
might  be  suggested  that  if  the  wife  is  to  be  given  an 
action  for  personal  injuries  to  the  husband  because  of 
the  probable  pecuniary  loss  to  her,  it  would  be  diflScult 
to  distinguish  in  reason  and  natural  justice  between 
her  right  and  that  of  any  other  person  dependent  on 
or  entitled  to  a  portion  of  his  earnings.  If  the  wife 
can  recover,  why  not  each  of  the  minor  children  de- 
pendent on  him  for  support  and  education!  If  the 
minor  children,  why  not  those  family  relations  whose 
support,  in  case  of  their  indigence,  is  placed  on  him 
by  law!  Or  why  not  each  of  his  creditors,  who  suf- 
fers a  pecuniary  loss  in  his  inability  to  pay!  Or  even 
the  societies  or  charitable  associations  to  which  he  is 
no  longer  able  to  contribute!  Where  would  the  right 
of  action  for  a  single  injury  end! 

Since,  however,  by  his  injury  the  injured  man  is  not 
relieved  by  law  from  any  of  his  legal  obligations, 
among  which  is  primarily  the  support  of  his  family, 
why  is  it  not  the  most  feasible  method  of  securing  the 
result  desired,  to  give  to  him  the  right  of  action  and 
hold  him,  as  before,  to  a  discharge  of  his  legal  obliga- 
tions! That,  we  think,  is  exactly  what  the  law  in  all 
jurisdictions  has  done,  almost  universally  supplement- 
ing it  in  order  that  there  may  not  be  a  failure  of  jus- 
tice, by  the  Campbell  Acts,  which  provide  in  favor  of 
widows  and  next  of  kin  for  death  losses. 

The  plaintiff,  however,  insists  that  because  by  the 
"Act  to  revise  the  law  in  relation  to  husband  and 
wife,**  approved  March  30,  1874,  it  is  provided: 

*^That  a  married  woman  may  in  all  cases  sue  and  be 
sued  without  joining  her  husband  with  her,  to  the  same 
extent  as  if  she  were  immarried,  and  an  attachment 
or  judgment  in  such  action  may  be  enforced  by  or 
against  her  as  if  she  were  a  single  woman,'' 
married  women  are  placed  on  an  equality  of  natural 
rights  with  married  men,  and  that  such  equality  de- 
mands and  makes  it  the  law  for  us  to  administer,  that 
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as  a  hTisband  has  a  right  of  action  to  recover  loss  and 
damage  to  him  by  reason  of  a  personal  injury  to  her, 
the  wife,  by  parity  of  reasoning,  has  a  right  of  action 
to  recover  loss  and  damage  to  her  by  reason  of  a  per- 
sonal injury  to  him. 

We  do  not  see  that  this  statute  places  married 
women  on  an  entire  equality  of  right  in  this  respect 
with  married  men  any  more  than  it  bestows  on  them 
an  equal  right  of  suffrage  or  makes  them  eligible  for 
all  ofSces  in  the  state. 

None  of  these  things  seem  to  us  to  have  been  the 
purpose  of  the  statute.  That  purpose  was  apparently 
simply  to  extend,  to  include  all  pecuniary  or  property 
claims  belonging  to  her,  the  right  which  the  Act  of 
March  24,  1869,  had  first  given  to  a  married  woman  in 
regard  to  her  own  earnings;  that  is,  the  right  to  re- 
ceive and  sue  for  her  own  earnings  without  the  inter- 
vention and  free  from  the  interference  of  her  husband. 

But  it  did  not  profess  to  vest  in  her  or  create  for 
her  any  pecuniary  claims  which  she  did  not  before 
have. 

The  law  of  1869  indeed  not  only  gave  her  the  right 
to  sue  in  her  own  name  for  her  earnings,  but  for  the 
first  time  gave  her  the  right  to  those  earnings,  jyhich 
previously  had  belonged  to  her  husband.  But  the  law 
of  1874,  while  extending  the  legal  independence  of  a 
married  woman  as  to  all  legal  proceedings  and  in  many 
particulars  increasing  her  responsibilities  and  dimin- 
ishing those  of  her  husband,  did  not  undertake,  as  we 
read  it,  to  give  her  any  more  control  of  her  husband's 
property,  earnings  or  other  choses  in  action  than  she 
had  before.  Nor  did  it  create  for  her  a  right  of  ac- 
tion for  personal  injuries  to  him  which  did  not  before 
exist. 

The  question  then  is,  did  such  a  right  exist  before 
the  passage  of  the  act.  It  does  not,  in  this  view, 
advance  the  argument  to  point  to  the  fact  that  the  hus- 
band had  before  and  has  now  the  right  of  action  for 
an  injury  to  his  wife,  whereby  he  was  deprived  of  her 
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services,  for  he  had  and  has  a  legal  right  to  her  serv- 
ices before  and  since  the  passage  of  the  act,  as  in- 
deed seems  to  be  recognized  by  the  statute  of  1869, 
which  expressly  declare  that  the  act  shall  not  be  con- 
strued  to  give  to  the  wife  any  right  to  compensation 
for  any  labor  performed  for  her  husband. 

But  we  cannot  find  in  the  law  as  it  existed  before 
the  Acts  of  1869  or  1874  any  such  legal  right  or  in- 
terest of  the  wife  in  the  labors  or  services  of  her  hus- 
band. 

The  theory  of  the  law  was  different.  Imposing  on 
the  husband  the  duty  of  supporting  his  wife  and 
family,  it  gave  to  him  solely  the  right  to  dispose  of 
his  labor  in  any  way  he  saw  fit,  and  gave  to  him  solely 
the  right  to  the  wages  he  earned,  which  were  the  means 
with  which  these  obligations  were  to  be  met.  And  to 
him  belonged  the  compensation  for  an  injury  which 
deprived  him  of  those  wages.  The  compensation  thus 
received  was  supposed  to  furnish  him  the  means  to 
meet  his  family  obligations,  as  his  wages  previously 
had  done. 

Nor  can  we  find  any  authority  to  sustain  an  action 
like  the  present  one,  unless  those  cases  which  have 
supported  the  right  of  the  wife  to  sue  for  the  aliena- 
tion of  her  husband's  affections,  and  the  case  cited 
by  the  plaintiff  in  error  (Clark  v.  Hill,  69  Mo.  App. 
541),  in  which  the  St.  Louis  Court  of  Appeals  sus- 
tained the  right  of  a  wife  to  damages  given  to  her  by 
the  lower  court,  for  the  defendants  driving  her  hus- 
band to  insanity  by  threats,  can  be  so  considered.  We 
think  this  last  case  may  be  disregarded.  The  real 
question  involved  seems  hardly  to  have  been  con- 
sidered, the  court  is  of  inferior  jurisdiction,  and  the 
opinion  is  very  summary,  citing  in  its  support  only  a 
case  of  an  action  for  the  alienation  of  a  husband's  af- 
fections. 

And  although  there  is  much  variation  in  the  rea- 
soning of  the  opinions  in  the  many  reported  cases 
from  various  jurisdictions  which  have  supported  ao- 
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tions  for  such  alienation,  we  think  that  the  soundest 
ground  on  which  they  have  ever  been  put  has  been 
that  the  common  law  gave  to  a  married  woman  the 
right  to  the  action  for  the  loss  of  the  ^  *  consortium" 
of  her  husband,  but  that  the  enabling  acts  which  al- 
lowed her  to  sue  without  joining  her  husband  have 
given  to  her  the  first  practicable  method  of  enforc- 
ing that  right.  This  is  the  view  taken  by  the  Court 
of  Appeals  of  New  York  in  the  leading  and  well  con- 
sidered case  of  Bennett  v.  Bennett,  116  N.  Y.  584,  and 
by  the  Appellate  Court  of  this  State  for  the  Fourth 
District  in  Bassett  v.  Bassett,  20  111.  App.  543.  But 
in  any  case,  if  courts  have  supported  this  kind  of  ac- 
tion on  the  theory  that  advancing  justice  in  regard  to 
the  marriage  relation  demanded  that  the  wife 's  rights 
in  this  regard  should  be  correlative  or  identical  with 
those  of  the  husband,  it  can  hardly  be  expected  that 
this  court,  which  is  not  one  of  last  resort  or  of 
ultimate  appeal,  should  adopt  and  extend  the  effect  of 
this  reasoning  to  support  an  alleged  right  of  the  wife 
to  recover  for  physical  injuries  to  a  husband  caused 
by  the  negligence  of  another.  The  new  departure,  if 
it  is  to  come,  should  not  come  from  an  intermediate 
court.  There  is,  in  our  view,  no  precedent  for  it, 
which  in  itself  is  evidence  of  the  consentient  opinion 
of  the  courts  and  the  profession  against  the  right 
claimed,  since  occasions  for  its  exercise,  if  it  exists, 
arise  continually  in  every  jurisdiction. 

**The  argument  of  negative  usage  as  applicable  to 
this  case,  if  not  decisive,  is  extremely  strong.**  Duke 
of  Newcastle  v.  Clark,  8  Taunton  602,  p.  621. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

:Affirmed. 
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Max  Biee^  Defendant  in  Error^  y.  Katie  Krasne^  Plain- 
tiff in  Error. 

Gen.  No.  17,378. 

CoNTBACTB — performance.  In  an  action  for  extfa  work  and  ma- 
terials furnished,  held,  under  the  evidence,  that  a  finding  and 
Judgment  for  plaintiff  should  not  be  disturbed. 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Sheridan  £7. 
Fbt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1911.    AlBrmed.    Opinion  filed  April  21,  1913. 

JoHiT  J.  PouLTON,  for  plaintiff  in  error. 
Gbaham  &  BowAN,  for  defendant  in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court- 

This  writ  of  error  was  sued  out  to  reverse  a  judg- 
ment for  $110  secured  in  the  Municipal  Court  by  the 
defendant  in  error,  Max  Rice,  against  the  plaintiff  in 
error,  Katie  Krasne.  Rice  is  a  plumber  and  did  some 
plumbing  work  for  Mrs.  Krasne  described  in  certain 
plans  and  specifications.  He  was  paid  $750,  which  was 
the  price  contracted  for.  Rice  maintained  that  for  cer- 
tain work  and  materials  not  included  in  the  plans  and 
specifications  he  was  entitled  to  further  payment.  He 
sued  for  it.  Mrs.  Krasne,  after  filing  an  affidavit  of 
defense  that  she  never  ordered  any  additional  work 
or  material  as  alleged,  nor  was  any  such  work  done  or 
material  furnished,  testified  on  the  trial  of  the  case 
that  Rice  agreed  to  do  said  extra  work  and  furnish 
said  extra  material  without  any  additional  charge,  and 
was  corroborated  by  various  witnesses,  who  swore  that 
they  heard  a  conversation  in  which  Rice  made  such 
an  agreement.  But  Rice  denies  this,  and  circumstances 
and  the  testimony  of  one  Lippert  as  to  a  conversa- 
tion he  heard  between  the  parties  tend  to  corroborate 
hinu 
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The  case  turns  on  the  credibility  of  witnesses  as  to 
a  question  of  fact.  We  shall  not  disturb  the  finding 
and  judgment  of  the  court  below.  The  judgment  of 
the  Municipal  Court  is  affirmed. 

[Affirmed. 


W.  J.  Turnes^  Trading  as  W.  J.  Turnes  Company^ 
Appellant^  t.  L.  M.  Johnson^  Appellee. 

Gen.  No.  17,403. 

1.  Evidence — when  proof  of  contract  ia  improperly  excluded. 
Where  plaintiff  sues  as  an  Individual  doing  business  under  a  trade 
name,  It  Is  error  to  exclude  proof  of  the  contract  alleged  in  the  dec- 
laration because  the  style  under  which  the  plaintiff  did  business  Is 
not  established,  without  Indicating  that  the  ruling  relates  merely 
to  the  order  of  proof. 

2.  CoBPOBATioNS — controct  made  hy  individual  doing  husinesa 
in  corporate  name.  A  contract  made  by  an  individual  under  a  cor- 
porate name  is  not  void  though  there  has  been  no  Incorporation. 

8.  Criminal  law — doing  business  under  a  corporate  name. 
Criminal  Code,  §  220,  does  not  make  it  an  offense  to  do  business 
under  a  "corporate  name"  or  a  name  which  imjpliea  an  incorpora- 
tion when  there  has  been  no  incorporation. 

4.  CoBPOBATiONS — doing  business  loithout  uxirrant  under  a  cor* 
porate  name.  The  Corporation  Act,  §  18,  provides  the  only  pen- 
alty for  doing  business  without  warrant  under  a  corporate  name, 
namely,  that  the  person  or  persons  doing  so  are  "Jointly  and  sever- 
ally liable  for  all  debts  and  liabilities  made  by  them  and  contracted 
in  the  name  of  such  corporation  or  pretended  corporation. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caveslt,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.  Reversed  and  remanded.  Opinion  filed  April  21,  1913. 
Ilehearlng  denied  May  6,  1913. 

James  Hibbbn,  for  appellant. 
Hbbsl  &  Havt^  for  appellee. 
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Mb,  Justice  BBowiif  delivered  the  opinion  of  the 
court 

December  14,  1908,  praecipe  was  filed  in  the  clerk's 
office  of  the  Municipal  Court  of  Chicago,  demanding  a 
summons  to  the  defendant  in  a  plea  of  trespass  on 
the  case  on  promises  in  a  cause  of  the  first  class  en- 
titled W.  J.  Turnes  Company,  plaintiff,  v.  L.  M.  John- 
son, defendant. 

A  summons  was  issued  in  conformity  with  the  prae 
cipe,  returnable  on  the  21st  day  of  December,  1908. 
December  16,  1908,  a  declaration  was  filed  in  said 
cause,  by  which  **W.  J.  Tumes  Company,  a  corpora- 
tion,*' purported  to  complain  of  L.  M.  Johnson,  de- 
fendant, for  that  the  defendant  has  not  paid  to  the 
plaintiff  certain  sums  of  money,  to  the  damage  of  the 
plaintiff  in  the  amount  of  $2,500,  wherefore  it  brought 
suit,  etc. 

The  averments  of  the  declaration,  except  the  con- 
solidated common  money  counts,  were  based  on  a  cer- 
tain contract  in  writing,  which  the  plaintiff  alleged 
the  defendant  had  entered  into  with  the  plaintiff  for 
constructing  a  three-story  factory  building  in  Chicago, 
which  the  plaintiff  further  averred  it  had  fully  carried 
out  and  on  which  it  asserted  a  balance  of  the  contract 
price  of  $1,200  damages  to  the  amount  of  $500  and 
compensation  for  extra  work  to  the  amount  of  $357.03 
were  still  due  and  unpaid. 

The  contract  was  set  out  in  full  in  the  declaration. 
It  begins : 

*  *  This  agreement,  made  at  the  City  of  Chicago,  this 
twelfth  day  of  March,  1907,  between  W.  J.  Turnes 
Company,  167  Dearborn  St.,  •  •  ♦  party  of  the 
first  part  (hereinafter  called  the  Contractor)  ftnd 
M.  L.  Johnson,  •  ♦  •  party  of  the  second  part,  (here- 
inafter called  the  Owner) ; 

Witnesseth:  That  the  said  party  of  the  first  part/* 
etc. 

As  recited  in  the  declaration  it  closes  and  is  signed 
as  follows: 

"In  witness  whereof,  the  said  parties  have  here- 

You  GLZXIZ  3 
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under  set  their  hands  and  seals  the  day  and  year  first 
above  written. 

First  Party:  W.  J.  Turnes  Company, 

By  W.  J.  Turnes    (Seal) 
Second  Party:  L.  M.  Johnson      (Seal) 

Witness:    Thomas  H.  Mullay     (Seal)" 
As  offered  in  evidence,  however,  at  the  trial  to  be 
hereinafter   described,    the    contract   appears    to    be 
signed : 

"  (First  Party)    W.  J.  Tubnes  Company 

(W.    J.    TURNES    company) 

(       CORPORATE  SEAL      )    Wm.  J.  TuRNEs,  Prcs.   (Seal) 

(  CHICAOO,    ILL.  ) 

(Second  Party)    L.  M.  Johnson     (Seal) 
(Witness)     Thomas  H.  Mullay      (Seal)'' 
An  affidavit  of  merits  was  annexed  to  the  declara- 
tion running  as  follows : 
**W.  J.  Turnes  Company 

vs. 
L.  M.  Johnson. 
William  J.  Turnes,  being  first  duly  sworn,  deposes 
and  says  that  he  is  the  President  of  the  plaintiff  in 
the  above  entitled  suit.  That  the  demand  of  the  plain- 
tiff in  the  said  suit  is  for  work,  labor  and  services 
rendered  and  materials  furnished  by  plaintiff  for  de- 
fendant at  the  request  of  tlie  defendant  and  for  dam- 
ages for  wrongful  withholding  from  said  plaintiff  a 
final  certificate,  to  which  it  was  duly  entitled;  and 
there  is  due  to  the  plaintiff  from  the  defendant,  after 
allowing  to  him  all  just  credits,  deductions,  demands 
and  set  offs,  the  sum  of  Two  Thousand  Fifty  Seven 
Hundred  and  03/100  ($2057.03)  Dollars. 

William  J.  Turnes. 
Subscribed  and  sworn  to  before  me  this 
15th  day  of  December,  A.  D.  1908. 
Geo.  C.  Guthrie, 
Notary  Public.^' 

L.  M.  Johnson,  the  defendant,  entered  his  appear- 
ance by  his  attorney  and  afterward  pleaded  that  he, 
the  defendant,  had  sued  the  W.  J.  Turnes  Company 
on  the  identical  contract  set  up  in  the  plaintiff's  dec- 
laration, and  that  said  suit  was  pending  in  the  Appel- 
late Court  of  this  District,  and  that  a  final  judgment 
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entered  for  said  Johnson  would  be  a  complete  bar  to 
the  plaintiff 'g*  action  in  this  case.  He  also  pleaded 
nonr-assumpsit  and  filed  an  affidavit  of  defense  to  the 
whole  of  the  plaintiff's  demand.  To  this  plea  the 
plaintiff  demurred,  still  under  the  name  of  the  W.  J. 
Tumes  Company,  and  the  demurrer  was  sustained  and 
the  defendant  ruled  to  plead.  On  the  4th  of  June, 
1909,  the  defendant  added  to  the  plea  of  the  general 
issue,  already  on  file,  a  plea  of  **nul  tiel  corporation,'^ 
denying  the  existence  of  any  such  corporation  as  *^W. 
J.  Tumes  Company,"  and  verified  said  plea  by  affi- 
davit. 

On  the  5th  of  June,  1909,  the  plaintiff  filed  a  repli- 
cation to  this  plea  of  nul  tiel  corporation,  averring 
that  on  March  12,  1907,  the  defendant  entered  into  a 
written  sealed  contract  with  the  plaintiff,  on  which 
the  suit  was  based,  as  a  corporation,  and  afterward 
on  May  19,  1908,  sued  the  plaintiff  as  a  corporation 
upon  said  contract,  in  which  suit  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff  herein  (defendant  in 
said  suit)  by  the  name  of  the  W.  J.  Tumes  Company; 
by  reason  of  all  which  the  plaintiff  claimed  that  the 
defendant  was  estopped  from  pleading  in  this  cause 
that  there  was  no  such  corporation  as  the  W.  J. 
Tumes  Company. 

It  does  not  appear  that  any  disposition  was  ever 
made  of  this  replication  or  that  any  rejoinder  was 
ever  made  to  it. 

The  transcript  of  the  record  before  us,  however^ 
contains  a  recital  that  on  June  23,  1909,  *^a  certain 
Amendment  of  the  Declaration"  was  filed  in  the  office 
of  the  Clerk  of  the  Municipal  Court,  *4n  words  and 
figures  following,"  and  then  shows,  not  **an  amend- 
ment of  the  declaration"  nor  an  order  allowing  an 
amendment,  but  a  document  signed  by  the  plaintiff's 
attorney,  by  which  he  *' moves  the  court  to  amend  the 
declaration  filed  herein  by  substituting  the  words  'W. 
J.  Tumes,  doing  business  as  W.  J.  Turnes  Company,' 
in  lieu  of  the  words  ^W.  J.  Turnes  Company,  a  cor- 
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poration,  *  wherever  the  same  occur  in  the  declaration 
filed  herein/' 

When  the  case  came  on  for  trial  in  January,  1911, 
however,  this  condition  of  the  record  seems  to  have 
been  taken  as  equivalent  to  an  amendment  of  the 
pleadings  and  all  other  necessary  papers,  and  as  show- 
ing that  the  action  was  being  prosecuted  by  W.  J. 
Turnes  as  an  individual  and  not  by  the  W.  J.  Turnes 
Company^  This  is  shown  by  the  following  portions  of 
the  colloquy  set  forth  in  the  bill  of  exceptions : 
The  signatures  to  the  contract — 

W.  J.  Turnes  Compant, 

Wm.  J.  TuBNBs,  Pres.    (Seal) 
and 
L.  M.  Johnson    (Seal) 
having  been  proven  to  be  made  by  Turnes  and  John- 
son respectively,  the  contract  was  offered  in  evidence 
by  Mr.  Hibben,  the  counsel  for  the  plaintiff.     Then 
occurred  this  conversation : 

**Mb.  Haft:  I  object  to  it  as  incompetent,  irrele- 
vant and  immaterial  and  for  the  reason  that  no  foun- 
dation is  shown  for  its  introduction  in  evidence  or 
pleading,  and  on  the  further  ground  that  this  action 
is  now  being  prosecuted  by  W.  J.  Turnes,  an  individ- 
ual, and  that  this  contract  offered  does  not  purport 
to  be  his  contract,  but  that  of  W.  J.  Turnes  Company, 
a  corporation. 

The  Court  :  Ton  want  the  record  to  show  you  made 
the  offer? 

Mr.  Hibben  :    Yes,  I  want  a  ruling  on  it  first 

The  Court:    The  objection  is  sustained. 

(Exception  by  plaintiff's  counsel.) 

Mr.  Hibben:  Let  the  record  show  that  because  of 
the  sustaining  of  the  objection  to  the  admissibility  of 
the  contract  testified  to  by  the  witness  on  the  stand, 
the  plaintiff  rests. 

Mr.  Haft:  So  there  won't  be  any  question  on  the 
pleading  you  made  a  motion  in  writing  and  was 
granted  leave  to  amend  the  declaration. 

Mr.  Hibben:    Yes. 

Mr.  Haft  :    That  has  not  been  done  in  form.    Yon 
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got  leave  to  amend  but  have  never  formally  amended. 

Mb.  Hibben  :  I  think  the  record  of  this  Court  will 
show  leave  to  amend. 

Mb.  Haft:  Yes,  but  you  haven't  done  it.  We  have 
been  arguing  it  as  if  you  had. 

M^.  HiBBEN :  Let  this  motion  stand  as  a  motion  to 
amend  the  declaration. 

Mb.  Haft:  Let  the  record  show  this:  It  is  stipu- 
lated and  agreed  that  the  declaration  filed  herein  may 
be  treated  as  if  the  amendment  heretofore  moved  for 
and  allowed  by  the  Court  had  in  fact  been  made,  and 
that  the  declaration  be  treated  as  if  the  plaintiff  ap- 
peared to  be  W.  J.  Tumes  doing  business  as  W.  J. 
Tumes  Company. 

Mb.  Hibben:    Yes,  that  is  all  righf 

The  defendant  then  offered  in  evidence  a  *  ^  Contract- 
or *s  Bond'*  to  secure  Johnson  against  loss  by  breach 
of  the  contract  aforesaid,  which  purported  to  be  signed 
by  the  W.  J.  Tumes  Company,  as  principal,  and  the 
Metropolitan  Surety  Company  as  surety.  He  inter- 
rogated Tumes  as  follows  concerning  it: 

*'I  ask  you  if  that  name  appearing  there  above  the 
words,  *Name  of  corporation,  W.  J.  Tumes  Com- 
pany, Wm.  J.  Tumes,  Pres.,'  was  placed  thereon  by 
youf 

To  which  Tumes  replied  in  the  affirmative.  Then 
defendant's  counsel  referring  to  what  purported  to  be 
a  corporate  seal  of  the  W.  J.  Tumes  Company,  also 
on  the  bond,  asked  if  it  was  put  there  by  the  witness, 
who  replied:  *^Yes;  under  the  assumption  that  it  was 
a  corporation." 

This  is  substantially  all  that  occurred  at  the  trial 
so  far  as  the  bill  of  exceptions  shows. 

The  court  instructed  the  jury  to  find  for  the  de- 
fendanty  and  a  verdict  was  rendered  in  accordance 
therewith.  A  motion  for  a  new  trial  and  one  in  arrest 
of  judgment  were  overruled  and  a  jud^^ment  of  nil 
capiat  and  for  costs  entered  against  the  plaintiff.  The 
plaintiff  appealed  to  this  court  and  assigned  as  the 
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principal  error  on  which  the  other  errors  assigned 
really  turn,  the  refusal  to  admit  in  evidence  the  con- 
tract sued  on  and  set  forth  in  the  declaration. 

We  think  this  refusal,  under  the  circumstances 
shown  by  the  record  and  under  the  situation  fairly  in- 
ferable therefrom,  was  erroneous  and  might  well  re- 
sult in  a  failure  of  justice. 

Despite  the  anomalous  state  of  the  record,  in  the 
making  of  which  very  little  regard  for  accuracy  seems 
to  have  been  had  by  anybody  concerned,  we  have  con- 
cluded that  we  must  treat  the  case  as  though  all  neces- 
sary amendments  had  been  made  to  constitute  it,  to 
use  the  language  of  the  appellee  ^s  counsel  in  making 
his  objection  to  the  contract,  one  ^^  prosecuted  by  W. 
J.  Tumes  as  an  individual.'* 

On  this  assumption  the  declaration  must  be  con- 
sidered to  include  among  its  allegations  material  and 
relevant  to  the  controversy,  one  that  William  J. 
Tumes,  the  plaintiff,  was  doing  business  as  W.  J. 
Tumes  Company,  and  another  that  the  contract  set 
forth  in  the  declaration  was  made.  It  was  competent 
and  relevant  to  prove  both  the  one  and  the  other,  and 
the  order  in  which  they  were  proved  was  in  the  first 
instance  immaterial.  Undoubtedly  the  court  could 
control  the  order  of  proof,  but  it  seems  to  us  an  abuse 
of  discretion  to  refuse  the  evidence  of  the  existence 
of  the  contract  imtil  the  name  under  which  William 
J.  Tumes  was  doing  business  was  proven,  without  in- 
dicating that  the  ruling  was  one  relating  to  the  order 
of  proof  merely,  and  that  the  contract  might  be  ad- 
missible later  if  the  style  under  which  Tumes  did  busi- 
ness was  first  established.  In  that  view,  therefore,  if 
the  ruling  was  one  based  on  the  power  of  the  court 
to  control  the  order  of  proof,  we  think  the  cause 
should  be  remanded  for  a  new  trial.  If  the  connection 
between  the  contract  and  the  plaintiff  as  an  individual 
were  not  proven  after  the  contract  had  been  admitted, 
the  peremptory  instruction  would  have  been  justified. 
But  the  exclusion  of  the  contract  without  the  indica* 
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tion  that  we  speak  of,  we  do  not  think  was  justifiable. 

But  the  tenor  of  the  colloquy  between  counsel  and 
between  counsel  and  the  court  would  seem  to  imply 
that  the  ruling  was  not  on  this  ground,  but  on  the 
ground  that  the  contract  under  the  pleadings  as 
amended  would  at  any  time  and  with  any  other  proof 
have  been  incompetent  or  irrelevant.  This  is  not  our 
opinion. 

Coimsel  for  appellee  argue  that  the  contract,  if 
made  by  William  J.  Turnes  in  the  name  of  W.  J. 
Tumes  Company,  was  *'in  violation  of  a  statute'*  and 
therefore  void,  and  one  on  which  no  action  could  be 
maintained.  We  know  of  no  statute  of  which  it  would 
be  in  violation. 

By  Section  220  of  the  Criminal  Code  as  enacted  in 
1874  (said  section  incorporating  the  material  part  of 
an  Act  of  March  10,  1869)  it  is  provided  that  ^'if  any 
person  puts  forth  any  sign  or  advertisement  and 
therein  assumes,  for  the  purpose  of  soliciting  busi- 
ness, a  corporate  name  not  being  incorporated,"  he 
may  be  punished  by  a  fine ;  but  the  offense  thus  con- 
stituted is  not  doing  business  under  a  ''corporate 
name"  or  a  name  which  implies  an  incorporation.  It 
is  only  the  putting  forth  a  sign  or  advertisement  un- 
der such  a  name  for  the  purpose  of  soliciting  business 
which  is  made  a  misdemeanor. 

Section  18  of  the  Corporation  Act  provides  the  only 
penalty  (which  would  exist  indeed  without  it)  for  do- 
ing business  without  warrant  under  a  corporate  name, 
namely — that  the  person  or  persons  doing  so  are 
"jointly  and  severally  liable  for  all  debts  and  liabili- 
ties made  by  them  and  contracted  in  the  name  of  such 
corporation  or  pretended  corporation." 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded  to  said  court. 

Reversed  and  remanded. 
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Chicago  &  Blyerdale  Lumber  Company,  Befendant  in 
Error,  y.  James  W.  Garside  and  Maryland  Casualty 
Company  (Marshall  E.  Boynton,  interyening 
claimant,  PlaintilT  in  Error). 

Oen.  No.  19,106. 

1.  Appsals  and  erbobs — affidavit  to  contradict  recitaU  over  sig- 
nature of  trial  judge,  A  court  of  review  cannot  consider  an  affi- 
davit to  the  effect  that  the  trial  court  did  not  sign  the  statement  of 
facts  on  the  date  recited. 

2.  Appeals  and  ebbobs — record  is  conclusive.  When  the  record 
is  once  made  up,  It  is  conclusive  upon  all  parties  until  altered  or 
set  aside  by  a  court  of  competent  jurisdiction,  and  all  questions 
relating  to  the  time  when  it  was  In  fact  made,  or  In  regard  to  the 
authority  on  which  it  was  made,  or  In  respect  to  the  truthfulness 
of  its  recitals,  must  be  settled  by  reference  to  the  record  alone. 

3.  Appeals  and  ebbobs — failure  to  enter  a  nunc  pro  tunc  order. 
Where  the  failure  to  enter  a  nunc  pro  tunc  order  Is  the  only  defect 
in  the  record,  it  is  a  mere  irregularity  and  does  not  make  the  bill 
of  exceptions  void. 

4.  Municipal  coubt — when  nunc  pro  tunc  order  is  void.  An  order 
by  a  municipal  court  judge  more  than  thirty  days  after  judgment 
is  entered,  permitting  a  certificate  of  evidence  to  be  filed  nunc 
pro  tunc  as  of  an  earlier  date  when  he  signed  the  certificate,  is 
void,  since  the  court  has  lost  jurisdiction. 

5.  Appeals  and  errors— stipulation  to  change  recital  of  trial 
judge  on  certificate  of  evidence.  Where  a  certificate  of  evidence 
bears  the  signature  of  the  trial  court  under  a  certain  date,  a 
motion  In  the  Appellate  Court  to  withdraw  the  record  for  the  pur- 
pose of  having  the  date  "corrected"  will  be  denied,  nor  can  it  be 
corrected  by  stipulation. 

6.  Appeals  and  ebbobs — where  certificate  of  evidence  is  signed 
as  of  earlier  date.  Where  a  certificate  of  evidence  is  signed  by  the 
trial  judge  nunc  pro  tunc  as  of  an  earlier  date,  it  is  presumed  by 
the  appellate  court  that  the  delay  was  the  fault  of  the  judge  and 
not  of  counsel. 

7.  Appeals  and  ebbobs — when  certificate  of  evidence  is  not  filed 
in  time.  Where  a  certificate  of  evidence  from  the  municipal  court 
is  signed  by  the  trial  judge'  within  an  extension  of  thirty  days,  but 
is  not  filed  until  after  the  time  is  up,  a  motion  to  strike  it  from 
the  record  in  the  appellate  court  is  allowed. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  N. 
QooDNOW,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.     Affirmed.    Opinion  filed  April  24,  1913. 
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Leb  &  Lee^  for  plaintiff  in  error. 

GusTAVB  E.  Beeblt  and  Aechibald  Catteuj^  for  de- 
fendant in  error. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

This  writ  of  error  was  sued  out  to  reverse  a  judg- 
ment for  $890,  entered  in  the  Municipal  Court  against 
Maryland  Casualty  Company  as  garnishee,  in  favor  of 
James  W.  Garside,  for  the  use  of  the  Chicago  &  River- 
dale  Lumber  Company.  A  motion  has  been  interposed 
to  strike  the  stenographic  report  or  statement  of  facts 
from  the  record  upon  the  ground  that  it  was  not  filed 
within  apt  time.  The  suit  was  a  fourth-class  case  in 
attachment.  It  appears  from  the  certified  transcript 
of  the  record  that  the  judgment  was  entered  on  No- 
vember 15, 1912.  On  December  11,  1912,  an  order  was 
entered  extending  the  time  within  which  to  file  a  state- 
ment of  facts  thirty  days  from  that  date.  There  ap- 
pears in  the  record  a  statement  of  facts  or  steno- 
graphic report  which  is  marked  ''Presented  this  8th 
day  of  January,  1913.  Charles  N.  Goodnow,  Judge.'* 
At  the  end  of  the  certificate  to  the  statement  of  facts  ap- 
pears the  following:  ''Dated  this  8th  day  of  January, 
1913.  Charles  N.  Goodnow,  Judge  of  the  Municipal 
Court  of  Chicago,**  and  immediately  beneath  the 
judge's  signature  is  the  file  mark  of  the  clerk  showing 
that  it  was  filed  March  28,  1913. 

If  the  record  is  to  be  taken  as  truly  reciting  the 
facts,  it  appears  from  the  foregoing  quotations  that 
the  statement  of  facts  was  presented  to  the  trial  judge 
on  January  8,  1913,  and  was  signed  by  him  on  the 
same  day.  This  presentation  and  signing  were  within 
the  time  limited  by  the  order  of  December  11,  1912, 
which  time,  by  that  order,  did  not  expire  until  Janu- 
ary 10,  1913,  but  that  through  no  fault  of  the  judge, 
it  was  not  filed  until  over  two  months  later,  viz: 
March  28,  1913.    An  affidavit  has  been  filed  in  this 
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court  by  appellant's  counsel  to  the  effect  that  the 
court  did  not  in  fact  sign  the  statement  of  facts  until 
March  25,  1913,  and  that  the  delay  was  the  fault  of 
counsel  for  defendant  in  error,  who  desired  time  to 
examine  the  statement  of  facts  before  it  should  be 
signed,  and  that  when  it  was  finally  agreed  upon,  the 
trial  judge  dated  it  back,  instead  of  inserting  the  true 
date  upon  which  he  actually  signed  it.  Such  an  affi- 
davit cannot,  however,  be  considered  by  this  court.  If 
the  certificate  of  the  trial  judge  could  be  thus  contra- 
dicted by  affidavits  in  this  respect,  it  could  be  so  con- 
tradicted in  any  other  particular,  in  which  case  the 
requirement  of  the  law  that  the  trial  judge  shall, 
**  within  thirty  days  after  the  entry  of  any  final  order 
or  judgment  or  within  such  time  as  may,  upon  appli- 
cation therefor  within  said  thirty  days  be  allowed  by 
the  court,  sig^  and  place  on  file  •  •  ♦  either  a  cor- 
rect statement  *  *  *  of  the  facts  •  •  •  and  of 
all  questions  of  law  involved  •••or  •••a 
correct  stenographic  report  of  the  proceedings  of  the 
trial,'*  would  have  little,  if  any,  practical  effect.  In 
West  Chicago  St.  R.  Co.  v.  Morrison,  Adams  &  Allen 
Co.,  160  HI.  288,  it  was  said :  '*It  is  a  well  settled  rule 
of  law  that  a  record  imports  absolute  verity  and  can- 
not be  impeached  by  parol  testimony.  •  •  •  When 
the  record  is  once  made  up  it  is  conclusive  upon  all 
parties  until  altered  or  set  aside  by  a  court  of  compe- 
tent jurisdiction,  and  all  questions  relating  to  the  time 
when  it  was  in  fact  made,  or  in  regard  to  the  authority 
on  which  it  was  made,  or  in  respect  to  the  truthful- 
ness of  its  recitals,  must  be  settled  by  reference  to  the 
record  alone." 

In  Hall  V.  Royal  Neighbors  of  America,  231  HI.  185, 
the  transcript  of  the  record  showed  that  an  appeal  had 
been  taken  from  a  judgment  entered  in  the  County 
Court  of  Ford  county,  and  that  such  appeal  had  been 
granted  upon  condition  that  the  appellant  should  file 
its  bill  of  exceptions  on  or  before  thirty-five  days ;  that 
the  bill  of  exceptions  was  in  fact  signed  and  sealed  by 
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the  judge  of  the  court  seven  days  before  the  expira- 
tion of  the  time  allowed,  so  that  the  failure  to  file  it 
was  not  due  to  any  neglect  or  delay  of  the  judge  in 
signing  and  sealing  the  same.  It  was  there  contended 
that  in  legal  contemplation  a  bill  of  exceptions  is  in 
the  possession  of  the  clerk  and  filed  as  soon  as  it  is 
signed  and  selaled:  To  this  contention  the  court  said 
(p.  190) : — **That  is  saying  the  law  contemplates  that 
a  bill  of  exceptions  is  filed  when  it  is  not  filed,  and 
we  cannot  give  our  assent  to  a  proposition  so  absurd. ' ' 
That  case  recognized  the  principle  that  if  a  bill  of  ex- 
ceptions is  presented  to  the  trial  judge  at  such  time 
that  it  can  be  filed  within  the  time  allowed  by  the  or- 
der of  the  court,  the  party  presenting  it  will  not  be 
prejudiced  by  any  delay  or  neglect  of  the  court,  and 
if  it  is  signed  and  sealed  by  the  judge  after  the  time 
limited  has  expired,  and  the  date  of  presentation  ap- 
pears on  the  bill,  an  order  may  be  entered,  at  the  time 
of  such  signing,  to  file  it  nunc  pro  tunc  as  of  the  date 
it  was  presented  to  the  judge  for  his  signature.  But 
the  court  declined  to  apply  that  principle  in  that  case, 
for  the  reason,  as  stated  by  the  court  (p.  192) : — 
*'This  case  does  not  come  within  that  rule,  but  the 
failure  to  file  the  bill  of  exceptions  was  chargeable 
solely  to  the  attorney  who  had  possession  of  it. ' '  The 
rule  being  as  above  stated,  that  aflSdavits  cannot  be 
considered  to  contradict  the  recitals  made  over  the 
signature  of  the  trial  judge,  the  case  above  cited  seems 
to  US  to  be  clearly  decisive  of  the  question  presented 
in  this  case. 

Counsel  for  plaintiff  in  error  has  filed  a  motion  for 
leave  to  withdraw  the  record  from  this  court  *'for  the 
purpose  of  having  the  same  corrected,"  by  showing 
what  is  claimed  to  be  the  real  fact,  as  shown  by  the 
affidavit  above  mentioned.  In  reply  to  this  motion, 
appellant's  counsel  have  filed  certain  counter-sugges- 
tions, in  which  they  say  they  are  willing  to  waive  the 
actual  withdrawal  of  the  record  for  the  purpose 
named,  and  are  willing  to  agree  that  the  facts  were  as 
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stated  in  the  affidavit,  notwithstanding  the  recitals  of 
the  certificate  of  the  trial  judge.  Appellant's  counsel 
insist,  however,  that  such  a  correction,  if  made,  would 
not  cure  the  defect,  for  the  reason  that  no  order  was 
entered  permitting  the  certificate  to  be  filed  mmc  pro 
time  as  of  January  8, 1913.  If  it  were  to  be  conceded 
that  the  mere  failure  to  enter  a  nunc  pro  tunc  order 
is  the  only  defect  in  the  record  as  it  stands,  such  a 
defect  would  be  a  mere  irregularity,  which  does  not 
of  itself  render  a  bill  of  exceptions  void.  Hill  Co.  v. 
U.  S.  FideUty  &  Guaranty  Co.,  250  111.  242.  But,  as 
pointed  out  in  Hall  v.  Royal  Neighbors  of  America, 
supra,  that  is  a  diflferent  case  from  the  one  under 
consideration.  Here  the  defect  is  not  the  mere  failure 
of  the  trial  court  to  enter  an  order  nunc  pro  tunc  per- 
mitting the  record  to  be  filed  on  January  8,  1913,  in- 
stead of  March  28, 1913,  for  the  certificate  of  the  judge 
shows  that  it  was  in  fact  signed  on  January  8th;  and 
therefore,  if  the  trial  judge  had  entered  an  order  on 
March  28,  1913,  permitting  the  certificate  to  be  filed 
mmc  pro  tunc  as  of  January  8th,  such  an  order  would 
be  void  and  of  no  effect  because  entered  at  a  time 
when  the  court  had  lost  all  jurisdiction  and  control  of 
the  matter.  Nor  can  we  consider  the  consent  of  ap- 
pellant 's  counsel  that  the  record  may  be  * '  corrected, ' ' 
for  the  reason,  as  stated  by  the  court  in  Wurlitzer  Co. 
V.  Dickinson,  247  HI.  27,  30:  **The  provisions  of  the 
statute  on  this  point  cannot  be  waived  by  stipulation. ' ' 
It  is  urged  that  the  Supreme  Court  has  defined  the 
proper  practice  to  be  followed  in  cases  like  the  present 
one  by  the  following  language  in  Hill  Co.  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  supra: — *'As  a  matter  of 
proper  practice  the  judge  should  have  dated  it,  after 
signing,  as  of  the  date  when  it  was  presented,  and  an 
order  should  have  been  procured  filing  it  as  of  that 
date."  Conceding  that  such  is  the  proper  practice, 
that  practice  was  not  followed  in  this  cage ;  for,  if  it 
be  assumed  that  the  certificate  was  presented  to  the 
judge  for  his  signature  on  January  8,  1913,  but  was 
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not  in  fact  signed  by  him  until  March  25,  1913,  then, 
under  the  rule  above  quoted,  the  proper  conclusion  of 
the  certificate  should  have  been:  ** Signed  this  25th 
day  of  March,  1913,  (is  of  January  8,  1913/'  With 
such  a  recital,  accompanied  by  the  prior  recital  show- 
ing the  actual  date  of  presentation  to  the  judge,  the 
presumption  would  prevail  that  the  delay  was  the  fault 
of  the  judge  and  not  of  counsel.  When,  however,  in- 
stead of  making  such  a  recital,  the  trial  judge  states 
over  his  own  signature  that  he  signed  it  on  a  par- 
ticular day,  we  are  not  authorized  to  indulge  in  any 
presumptions,  nor  consider  any  affidavits  or  stipula- 
tions, to  the  contrary.  The  motion  to  strike  the  state- 
ment of  facts  from  the  record  must,  therefore,  be  al- 
lowed, and  such  will  be  the  order.  The  counter-motion 
to  withdraw  the  record  **for  the  purpose  of  having  it 
corrected'*  will,  for  the  reasons  above  stated,  be  de- 
nied. 

Upon  an  examination  of  the  assignment  of  errors, 
we  have  been  unable  to  find  among  those  assigned  any 
error  which  can  be  considered  in  the  absence  of  a  cer- 
tificate of  evidence  or  stenographic  report.  This  be- 
ing true,  there  remains  nothing  for  this  court  to  con- 
sider, and  therefore  the  judgment  of  the  Municipal 
Court  must  be  affirmed. 
Statement  of  facts  stricken  and  judgment  affirmed. 


Albert  Grabarski  et  a1.,  Appellees,  y.  Leonard  J.  8tan- 
kowlez  et  al.,  on  appeal  of  The  Prudential  Insur- 
ance Company  of  America  and  Henry  Ghoda- 
kiewicz,  Appellants. 

Oen.  No.  19,424. 

1.  CSsAiTOEBT — when  verific<Uion  of  hill  insuiflcient  A  verlflca* 
tion  of  a  blU  stating  that  complainant  "haB  read  the  bill  of  com- 
plaint BnbBcribed  to  by  him;  that  he  knows  the  contents  thereof 
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and  that  as  to  all  matters  and  things  therein  contained,  he  states 
them  to  be  true,  except  as  to  such  matters  as  are  stated  on  In- 
formation and  belief  and  that  as  to  such  matters  he  verily  believes 
them  to  be  true/'  Is  insufficient. 

2.  Injunctions — when  no  grounds  alleged  for  issuing  injunction 
tOithout  notice.  There  are  no  grounds  for  issuing  an  injunction 
without  notice  where  the  bill  and  affidavits  allege  on  information 
and  belief  that  complainant  will  be  irreparably  damaged  unless 
an  injunction  is  issued  without  notice,  but  no  facts  are  set  up 
which  would  warrant  such  a  conclusion. 

Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the  Hon.  John 

Gibbons,  Judge,  presiding.     Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1913.    Reversed.    Opinion  filed  April  24,  1913. 
f 

HoYNB,  O'Connor  &  Ibwin,  for  appellants;  Gael  J. 
Appell^  of  counsel. 

No  appearance  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  interlocutory  injunctional 
order  entered  without  notice,  restraining  inter  alia  the 
appellant  Henry  Chodakiewicz  from  paying  out  or 
transferring  any  money  or  property,  and  restraining 
the  other  defendants  from  paying  or  turning  anything 
over  to  him. 

The  bill  filed  was  a  bill  for  contribution,  alleging, 
in  substance,  that  the  complainants  and  defendants 
had  entered  into  a  contract  of  guaranty,  guaranteeing 
the  accounts  of  The  Bell,  a  corporation,  which  had  be- 
come insolvent  and  adjudged  bankrupt,  and  that  com- 
plainants had  compromised  and  paid  at  75  cents  on 
the  dollar  certain  claims  against  The  Bell,  and  by  their 
bill  they  asked  that  the  defendants  be  required  to  con- 
tribute their  pro  rata  share  of  the  same.  The  bill  fur- 
ther stated  on  information  and  belief  that  the  com- 
plainants feared  that  defendants  might  dispose  of  their 
property  and  assets  unless  restrained  by  injunction 


Chicago — ^Fibst  Distbiot — ^Apbil,  1913.         47 

Grabarskl  y.  Stankowicz,  179  111.  App.  45. 

without  notice,  and  that  complainants  feared  they 
wonld  suffer  irreparable  injury  unless  such  injunction 
were  issued  without  notice. 

Three  points  are  presented  by  appellants  in  support 
of  their  prayer  in  this  court  that  the  injunctional  or- 
der be  reversed  and  the  injunction  dissolved.  We  ex- 
press no  opinion  as  to  the  first  point  presented,  which 
is  the  claim  that  the  bill  shows  no  ground  for  equitable 
relief,  but  shall  leave  the  determination  of  this  point 
to  the  trial  chancellor. 

The  second  point  raised  is  that  the  bill  is  improperly 
verified.  On  reference  to  the  affidavit  to  the  bill  we 
find  that  Grabarski,  complainant,  swears  ''that  he  has 
read  the  bill  of  complaint  subscribed  to  by  him;  that 
he  knows  the  contents  thereof,  and  that  as  to  all  mat- 
ters and  things  therein  contained,  he  states  them  to  be 
true,  except  as  to  such  matters  as  are  stated  on  infor- 
mation and  belief  and  that  as  to  such  matters  he  verily 
believes  them  to  be  true.''  This  form  of  verification 
has  been  so  repeatedly  held  to  be  insufficient  that  it  is 
unnecessary  for  us  to  do  more  than  cite  some  of  the 
cases.  Christian  Hospital  v.  People,  223  HI.  244 ;  Sieg- 
mund  V.  Ascher,  37  HI.  App.  122 ;  Stirlen  v.  Neustadt, 
50  HI.  App.  378;  Commerce  Vault  v.  Hurd,  73  HI.  App. 
107,  and  many  other  cases. 

The  bill  and  affidavit  are  also  open  to  the  criticism 
that  the  charges  of  fraud  are  made  on  information 
and  belief  only,  and  are  also  mere  general  averments 
of  conclusions,  without  setting  out  any  facts  which 
would  warrant  such  conclusions.  Murphy  v.  Murphy, 
189  HI.  360 ;  Toles  v.  Johnson,  72  HI.  App.  182. 

It  is  also  claimed  that  there  were  no  grounds  for  is- 
suing the  injunction  without  notice.  The  statute  pro- 
vides that  no  injunction  shall  be  granted  without  previ- 
ous notice  of  the  time  and  place  of  the  application 
"unless  it  shall  appear,  from  the  bill  or  affidavit  ac- 
companying the  same,  that  the  rights  of  the  complain- 
ant will  be  unduly  prejudiced  if  the  injunction  is  not 
issued  immediately  or  without  such  notice/'    HI.  Ee- 
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vised  Statutes,  chapter  69,  sec.  3.  In  this  case  the  bill 
and  aflSdavits  merely  allege  on  information  and  belief 
that  **your  orators  will  be  irreparably  damaged"  un- 
less an  injunction  is  issued  without  notice,  but  neither 
the  bill  nor  the  aflSdavits  set  up  any  facts  which  would 
warrant  such  a  conclusion. 

**When  a  statute  requires  that  a  certain  conclusion 
shall  be  made  to  'appear'  as  a  ground  of  proceeding 
by  any  tribunal,  the  facts  from  which  that  conclusion 
follows  must  be  proved  to  that  tribunal,  and  it  should 
not  accept  the  opinion  of  anybody  else  upon  that  mat- 
ter.'*  Werner  Co.  v.  First  Nat.  Bank  of  Miamisburg, 
55  111.  App.  321. 

.**A  mere  statement  of  a  conclusion  in  an  aflfidavit 
is  not  suflScient  to  make  it  appear  that  the  complainant 
will  be  unduly  prejudiced  if  the  injunction  is  not  is- 
sued without  notice. ' '  Brough  v.  Schanzenbach,  59  111. 
App.  407. 

To  the  same  effect  are  Goldberg  v.  Laughlin,  137  HI. 
App.  283 ;  Williams  v.  Harper,  127  111.  App.  619,  and 
many  other  cases. 

For  the  reasons  above  indicated  the  injunctional  or- 
der will  be  reversed. 

Reversed. 


H.  B.  Fulmer,  Trading  as  Fulmer  &  Company,  Befend- 
ant  in  Error,  y.  J.  H.  Chaney  and  E.  L.  Arehibald^ 
PlaintilTs  in  Error. 

Gen.  No.  17,272. 

1.  Ck>irTBAOTB — inatructiona  as  to  extra  ioork.  In  an  action  for 
extra  work  and  material  furnUhed  where  the  eyidence  is  conflict' 
Ing  whether  It  was  furnished  as  under  the  original  contract  or  a 
special  agreement  by  which  extra  pay  was  to  be  given,  defendant 
is  entitled  to  an  instruction  that  no  recovery  can  be  had  if  the 
work  was  performed  as  under  the  original  contract  to  make  It 
comply  therewith. 
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2.  CoNTBAGTB — instruction  aa  to  extra  toork.  An  instruction  1b 
erroneous,  poorly  worded,  and  calculated  to  mislead  where  it  desig- 
nates defendants  as  plaintiffs  in  an  action  for  extra  work  and  ma- 
terial furnished  and  states  that  if  the  extra  work  was  not  done 
under  any  arrangement  by  which  it  was  to  be  paid  for,  but  was 
done  correcting  the  defective  work  which  was  under  a  former 
contract,  the  finding  should  be  for  plaintiffs  for  the  portion  done 
under  such  circumstances. 

3.  Appeals  aitd  xbbobs — fudgment  cannot  he  afftrmed  on  theory 
that  jury  guessed  at  meaning  o/  improper  instructUms.  A  judgment 
cannot  be  affirmed  on  the  theory  that  the  Jury,  though  improperly 
instructed,  may  have  properly  guessed  at  the  court's  meaning  and 
rendered  the  right  verdict. 

4.  E2VIDENCB — when  cross-examination  of  plaintijf  improperly  ex- 
cluded. In  an  action  for  extra  work  and  material  furnished  in 
repairing  floors  which  bulged  up.  It  Is  error  to  exclude  cross- 
examination  of  plaintiff  as  to  the  cause  of  the  bulging  and  whether 
there  were  ingredients  in  his  material  which  would  damage  the 
concrete  under  it,  where  he  testified  in  chief  that  his  original  con- 
tract was  properly  and  completely  performed  and  that  faulty  con- 
crete caused  the  injury. 

6.  VEBDicT—^hen  excessive.  Where  there  Is  no  proof  of  an  item 
in  the  claim  in  an  action  for  extra  work,  a  verdict  which  includes 
such  item  is  excessive. 

6.  MuiviciPAi.  CouBT — when  striking  of  statement  in  set-off  dis- 
cretionary. It  is  discretionary  with  the  trial  court  to  strike  from 
the  files  a  statement  in  set-off  or  recoupment  because  not  sworn  to 
under  the  court  rules  before  the  trial  was  begun. 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Edwasd  A. 
DiCKEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Reversed  and  remanded.  Opinion  filed 
April  80,  1913. 

JoHK  A.  BiiOOMiNGSTON,  for  plaintiffs  in  error. 
M.  A.  Bamboboxtoh,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Dunoak  delivered  the  opin- 
ion of  the  court. 

H.  D.  Fulmer  sned  J.  H.  Chaney  and  E.  L.  Archi- 
bald, plaintiffs  in  error,  in  an  action  of  the  fourth 
class  in  the  Municipal  Court,  and  recovered  a  verdict 
and  judgment  in  his  favor  for  $483.    The  items  relied 
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on  for  recovery  in  the  statement  of  claim  by  defendant 

in  error  are  for  extra  work  and  material  itemized  as 

follows : 

for  relaying  600  sq.  ft.  of  flooring  on  the  balconies, 

$114.00;   for  patching  floors,   $143.00;   for   relaying 

toilet  floor,  $49.40;  for  3,740  lbs.  filler  used  @  5c, 

$187.00. 

The  evidence  disclosed  that  defendant  in  error  had 
on  November  3,  1909,  entered  into  a  written  contract 
with  plaintiffs  in  error,  contractors,  to  furnish  mate- 
rials and  lay  his  asbestos,  plastic  flooring  one-half  inch 
thick  in  the  Home  Building  for  Aged  and  Disabled 
Eailroad  Employes,  to  be  built  at  Highland  Park,  Illi- 
nois, according  to  plans  and  specifications  furnished 
by  the  architect,  at  the  price  of  $1,821.06,  and  with  a 
written  guaranty  that  the  work  and  materials  would 
be  of  the  very  best.  Defendant  in  error  contended  in 
the  lower  court,  and  contends  here,  that  he  performed 
the  original  contract  to  lay  the  floors  in  said  building 
in  accordance  with  the  terms  of  the  contract  and  that 
he  was  paid  in  full  therefor  by  plaintiffs  in  error ;  that 
the  extra  work  and  materials  for  which  this  suit  was 
brought  were  furnished  by  him  to  plaintiffs  in  error 
in  the  relaying  and  patching  of  said  floors  under  new 
and  special  contracts  with  him  that  they  would  pay  him 
for  the  same,  and  that  they  have  not  paid  for  the  same 
as  agreed.  Plaintiffs  in  error  admit  that  they  paid  de- 
fendant in  error  in  full  the  contract  price  of  the  orig- 
inal contract,  but  deny  that  the  contract  was  performed 
as  agreed,  and  insisted  in  the  lower  court,  and  insist 
in  this  court,  that  all  of  the  relaying  and  patching 
floors  and  furnishing  materials  for  the  same  was  ne- 
cessitated by  faulty  construction  under  the  original 
contract,  and  that  the  same,  except  the  filler  for  the 
kitchen,  were  furnished  by  defendant  in  error  to  make 
good  his  original  contract  and  guaranty  and  that  they 
do  not  owe  him  anything  therefor,  except  a  small 
amount  for  the  filler  for  about  twenty  square  feet  of 
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the  kitehen  floor.  Both  parties  introduced  evidence 
supporting  their  respective  claims,  and  the  evidence 
was  therefore  in  conflict. 

Plaintiffs  in  error  were  entitled  to  have  the  jury 
instructed  upon  their  theory  of  the  case,  in  substance, 
that  if  the  jury  believed  from  the  evidence  that  the 
defendant  in  error  relaid  and  patched  the  floors  in 
question,  or  any  portion  thereof,  as  work  under  his 
original  contract,  and  to  make  his  work  comply  with 
the  terms  of  said  original  contract,  and  not  under  a 
special  contract  by  which  he  was  to  be  paid  extra  for 
the  same,  that  then  as  to  such  portion  of  the  work  so 
performed  the  defendant  in  error  would  not  be  entitled 
to  recover  in  this  suit.  Only  three  instructions  were 
given  by  the  court,  all  being  oral  instructions  given  by 
the  court  of  its  own  motion  under  the  Municipal  Court 
Act.  The  first  was  given  for  the  defendant  in  error 
upon  his  theory  of  the  case  and  in  which  he  was  desig- 
nated as  ** plaintiffs.'*  The  third  was  an  instruction 
as  to  the  burden  of  proof  simply,  and  the  second  in- 
struction, probably  intended  as  an  instruction  for 
plaintiffs  in  error,  is  in  the  following  words : 

*  *  If  you  find  that  they  did  the  work  in  cfkiestion  and 
it  was  not  done  under  any  arrangement,  or  any  por- 
tion of  it  was  not  done  under  any  arrangement,  by 
which  it  was  to  be  paid  for,  but  it  was  simply  done 
correcting  the  work  which  was  defective  and  imper- 
fect, which  was  under  a  former  contract,  then  you 
should  find  in  favor  of  the  plaintiffs,  if  such  portion 
of  the  work  as  you  find  was  done  under  such  circum- 
stances.'* 

It  was  a  clerical  error  in  the  court,  no  doubt,  in 
using  the  word  '^plaintiffs,"  instead  of  the  word  de- 
fendants, but  nevertheless  the  instruction  was  errone- 
ous in  the  particular  named  and  was  a  very  poorly 
worded  instruction  in  other  respects  and  was  calcu- 
lated to  mislead  the  jury.  In  the  other  instructions 
the  plaintiffs  in  error  are  referred  to  as  the  **  de- 
fendant. ' ' 
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The  questions  to  be  tried  were  simple  and  easy,  and 
the  court  should  have  taken  the  time  and  the  pains  to 
have  made  the  instructions  plain,  simple  and  accurate. 
We  dislike  very  much  to  reverse  judgments  in  simple 
cases  like  this,  but  we  can  not  affirm  any  judgment 
upon  the  theory  that  the  jury,  although  improperly 
instructed,  may  have  properly  guessed  at  the  court's 
meaning  and  rendered  the  right  verdict.  The  court 
also  erred  in  ruling  that  the  defendant  in  error  could 
not  be  cross-examined  by  plaintiffs  in  error  as  to  the 
cause  of  the  original  floors  bulging  up,  and  not  being 
in  proper  condition,  and,  also,  in  refusing  to  allow 
him  to  be  cross-examined  as  to  whether  or  not  there 
were  any  ingredients  in  his  flooring  material  that 
would  injure  or  damage  the  concrete  under  the  same. 
Defendant  in  error  had  been  allowed  to  state  in  his 
examination  in  chief  that  he  had  performed  his  orig- 
inal contract  properly  and  completely,  and  had  stated 
that  it  was  faulty  or  bad  concrete  that  had  caused  the 
floors  to  bulge.  Plaintiffs  in  error  had  the  right  then 
without  making  him  their  witness  to  cross-examine 
him  on  those  matters  and  to  prove  by  him,  if  they 
could,  that  kis  work  or  his  material  was  responsible 
for  the  bad  floors  in  question. 

There  was  no  proof  whatever  of  the  third  item  in 
defendant  in  error 's  statement  of  claim  as  above  given 
and  the  verdict,  therefore,  was  excessive.  We  think 
this  case  ought  to  be  retried  with  permission  to  plain- 
tiffs in  error  to  refile  their  claim  of  set-off,  if  they 
desire  to  do  so.  We  hold,  however,  that  it  was  discre- 
tionary with  the  trial  court  to  strike  the  statement  in 
set-off  or  recoupment  from  the  files,  because  not  sworn 
to  under  the  rules  of  the  court  before  the  trial  was 
begun. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  rema/nded. 
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JmoIi  Grossky^  Befendant  In  Error^  y.  John  B.  Be- 
Toney^  Trading  as  John  B.  BeYoney  Company^ 
Plaintiff  in  Error. 

Oen.  No.  17,817. 

1.  Bboksbs — commissions.  In  an  action  for  profits  or  conunla- 
sions  on  sales  of  realty.  Judgment  for  plaintiff  held  supported  by 
the  eyidence. 

2.  "EiyiDKKCE— statement  of  witness  as  to  profits  of  sale  of  realty, 
A  statement  by  a  witness  that  the  profits  of  a  sale  of  realty  are  a 
certain  sum  is  not  the  statement  of  a  mere  conclusion. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Johit  D.  Tubn- 
BA.U0H,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  April  80,  1913. 

BicHABD  I.  Gavin,  for  plaintiff  in  error;  Gavin  & 
Mateb,  of  counsel. 

AiiECK  L.  Bebnstbin  and  Samuel  J.  Shaeffeb,  for 
defendant  in  error. 

Mb.  Pbbsiding  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

This  action  of  the  fourth  class  was  brought  in  the 
Municipal  Court  hj  Jacob  Grossky  against  John  B. 
and  Margaret  DeVoney  to  recover  his  portion  of  the 
profits  or  commissions  on  nine  sales  of  real  estate 
specified  in  his  statement  of  claim.  On  the  trial  the 
suit  was  dismissed  as  to  Margaret  DeVoney,  and  a 
verdict  and  judgment  were  rendered  against  John  B. 
DeVoney  in  the  sum  of  $764.63,  and  he  prosecutes  this 
writ  of  error. 

The  defendant  in  error  proved  by  himself  and  Mil- 
ton Plotke,  the  manager  for  plaintiff  in  error  in  his 
real  estate  business,  that  the  plaintiff  in  error  con- 
tracted and  agreed  with  the  defendant  in  error  to  pay 
the  latter  ten  per  cent,  of  the  profits  on  all  sales  of 
lands  by  the  plaintiff  in  error  that  should  be  listed 
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for  him  for  sale  by  defendant  in  error,  and  fifty  per 
cent,  of  all  net  profits  on  sales  by  plaintiff  in  error  for 
which  sales  defendant  in  error  should  find  purchasers, 
and  that  in  addition  to  the  foregoing  defendant  in  er- 
ror was  to  be  paid  by  plaintiff  in  error  one  dollar  per 
day  for  his  expenses  while  performing  said  services. 
Defendant  in  error  also  testified  that  said  Milton 
Plotke  was  to  first  receive  ten  per  cent,  of  all  the 
profits  of  such  land  sales  and  that  his  *'net  profits*' 
were  to  be  fifty  per  cent,  of  the  remaining  profits  of 
such  sales  for  which  he  furnished  purchasers.  The 
evidence  of  said  two  witnesses,  portions  of  which  were 
corroborated  by  other  witnesses  figuring  in  the  sales 
as  purchasers  or  sellers,  shows  clearly  that  under  said 
contract  defendant  in  error  furnished  purchasers  to 
plaintiff  in  error  for  the  following  land  sales  men- 
tioned in  the  statement  of  claim  at  profits  indicated  by 
the  amounts  immediately  following  the  sales,  to-wit : 

F.  H.  Nelson  property,  sold  to  Joe  Perniciario $600.00 

Nellie  Bowe  '*  "  "           Wolf  son  &  Berger 350.00 

Nellie  Bowe  "  resold  "           Samuel    Lieberman 100.00 

Carlstead  "  sold  **           Frank   L.  Delameter 150.00 

Carlstead  ' '  resold  ' '           John    Promisoo 377.00 

Jacob  Graff  ''  sold  "           Michael    Rolnick 370.41 

Olson  ''  "  "           R.   J.   Langhenry 150.00 

Weber  "  "  '*           Harry    Lapp 225.00 

Beckman  ''  ''  "           Mr.    Gutter 200.00 

$2522.41 

The  testimony  of  plaintiff  in  error  clearly  estab- 
lished by  receipts  signed  by  the  defendant  in  error 
that  the  latter  was  paid  by  the  former  the  total  sum 
of  $424.60.  The  undisputed  evidence  of  defendant  in 
error  in  rebuttal  was  also,  in  substance,  that  one  of 
said  receipts  signed  by  him  for  $118  was  given  for  his 
ten  per  cent,  of  the  profits  on  the  sale  of  the  Wagner 
property  (not< named  in  his  statement  of  claim),  for 
listing  that  property  for  sale  for  plaintiff  in  error. 

Plaintiff  in  error  contends  here  that  the  verdict  does 
not  support  the  judgment,  and  that  it  is  excessive  on 
defendant  in  error's  own  theory  and  proof.  It  will  be 
found  that  after  deducting  Plotke 's  ten  per  cent,  of 
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all  the  profits  above  listed,  and  dividing  the  remainder 
of  the  profits  in  halves,  and  deducting  from  that  re- 
sult the  whole  amount  of  payment,  less  $118  received 
by  defendant  in  error  on  the  sale  of  the  Wagner  prop- 
erty, there  will  remain  $828.48,  which  exceeds  the  judg- 
ment. Plaintiff  in  error  admitted  the  contract  prac- 
tically as  stated  and  proved  by  defendant  in  error, 
but  instead^  of  the  word  ** profits,"  he  used  the  word 
commissions,  and  now  insists  that  defendant  in  error 
should  only  receive  fifty  per  cent,  of  the  commissions 
ordinarily  charged  by  brokers  in  Chicago  on  such 
sales,  or  one-half  of  2%  per  cent,  of  the  entire  sales, 
except  on  a  few  of  said  sales  about  which  he  admits 
defendant  in  error's  theory  is  right.  Not  even  his 
own  testimony  supports  this  contention,  and  if  it  did 
support  it,  it  would  be  overwhelmed  by  the  other  evi- 
dence in  the  case,  both  in  the  number  of  the  witnesses, 
and  by  the  proving  force  of  such  evidence.  Much  of 
plaintiff  in  error's  contention  in  this  case  is  based 
upon  his  statement  that  no  profits  were  proved,  be- 
cause when  a  witness  states  that  the  profits  of  a  sale 
are  a  certain  sum  it  is  the  statement  of  a  mere  conclu- 
sion, and  not  proof  or  evidence  of  the  fact.  We  cannot 
agree  with  this  contention.  Besides,  the  amount  of 
the  sale  by  DeVoney  and  what  the  property  cost  him 
was  particularly  proved  in  every  case  by  the  evidence, 
showing  the  profits  above  listed. 

The  judgment  is  fully  supported  by  the  weight  of 
the  evidence  and  it  is  affirmed. 

Affirmed. 
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Hubbard-Zemurray  Steamship  Company^  Defendant  In 
Error^  y.  John  Gresclo^  Plaintiff  in  Error. 

Oen.  No.  17,836. 

1.  BzEGUTioNB — arrest,  A  Judgment  in  tort  does  not  warrant  Im- 
prisonment in  Jail  for  failure  to  pay  when  malice  is  not  the  gist 
of  the  action. 

2.  Municipal  Ck>xTBT — tort  verdict  in  action  on  contract.  That 
the  verdict  is  in  the  form  and  language  of  a  tort  verdict  while  the 
statement  of  claim  is  in  contract  is  not  error. 

3.  CoBPORATioNB — doinQ  iHLSiness  without  license.  In  the  ab- 
sence of  proof  it  is  not  presumed  that  plaintifC  is  a  foreign  corpora- 
tion doing  business  without  a  license. 

4.  New  tbial — diligence  in  discovering  evidence,  A  party  who 
moves  for  new  trial  on  the  ground  of  newly  discovered  evidence 
must  show  that  he  used  due  diligence. 

6.  Depositions — motion  to  quash,  A  motion  to  quash  depositions 
must  be  made  in  apt  time. 

6.  Appeals  and  ebbobs — judgment  entered  against  defendant  in 
business  name.  Where  one  doing  business  in  the  name  of  his 
brother,  appears  and  defends  a  suit  naming  the  brother  as  de- 
fendant and  Judgment  is  rendered  against  him  in  the  name  of 
his  brother  it  will  be  reversed  and  Judgment  entered  on  appeal 
against  him  in  his  real  name»  it  appearing  under  the  evidence  that 
Justice  is  done  thereby. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TUBNBAUOH,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Reversed  with  Judgments.  Opinion 
filed  April  80,  1913. 

Hatkib  &  Lust,  for  plaintiff  in  error. 
Chasles  a.  Bxttleb,  for  defendant  in  error. 

Me.  Pbbsidikg  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

The  Hubbard-Zemurray  Steamship  Company  began 
this  fourth  class  action  in  the  Municipal  Court  against 
John  Crescio,  and  recovered  a  verdict  and  judgment 
against  him  in  the  sum  of  $126  and  costs.     David 
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Crescio  prosecutes  this  writ  of  error  in  the  name  of 
John  Crescio  to  reverse  the  judgment. 

By  its  statement  of  claim  defendant  in  error  de- 
claredy  in  substance,  that  John  Crescio  was  liable  to  it 
in  said  sum  for  his  failure,  in  accordance  with  his  con- 
tract, to  receive  and  pay  for  a  certain  car  load  of 
bananas  shipped  to  him  by  said  company,  f .  o.  b.  cars, 
Mobile,  Alabama. 

The  appearance  of  David  Crescio,  doing  business  as 
John  Crescio,  was  filed  by  his  attorney  in  the  lower 
court,  together  with  an  affidavit  of  merits,  sworn  to  by 
David  Crescio,  in  which  he  stated  that  he  was  the  de- 
fendant in  the  cause  and  was  doing  business  as  John 
Crescio,  and  that  he  was  entitled  to  his  counterclaim 
in  recoupment  for  his  damages  therein  set  forth.  A 
jury  trial  was  had  in  which  David  Crescio  participated 
as  the  sole  defendant  by  Samuel  Frank  Nox,  his  at- 
torney. The  summons  issued  in  the  cause  directs  the 
officer  to  summon  John  Crescio,  and  the  officer  made 
return  that  he  *' Served  this  writ  on  John  Crescio^ 
David  Crescio  herein  named  by  delivering  a  copy  to 
him,'*  etc.  John*  Crescio  did  not  plead  or  appear  in 
person  at  the  trial.  Defendant  in  error  introduced  evi- 
dence completely  proving  its  claim  against  the  de- 
fendant, John  Crescio.  David  Crescio,  as  the  defend- 
ant, was  sworn  and  testified  for  himself  that  he  and 
John  Crescio  were  brothers;  that  his  brother,  John 
Crescio,  formerly  did  business  at  101  S.  Water  street, 
Chicago,  and  that  he,  David  Crescio,  since  that  time 
has  done  business  there  as  John  Crescio,  and  that  he, 
David  Crescio,  made  the  contract  in  question  with  de- 
fendant in  error,  and  that  John  Crescio,  his  brother, 
had  nothing  to  do  with  making  that  contract.  He  also 
testified,  in  substance,  that  the  car  of  fruit  offered 
hiTn  by  the  defendant  in  error  was  not  the  character 
of  fruit  purchased  by  him  of  it  and  that  by  reason 
thereof  he  was  entitled  to  his  counterclaim  for  dam- 
ages. At  the  close  of  the  evidence  he,  by  his  attorney, 
moved  the  court  to  direct  the  jury  to  find  the  **de- 
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fendant  not  guilty,"  which  was  denied,  and  the  jurj 
then  returned  the  following  verdict: 

*'We,  the  jury,  find  the  defendant  guilty  as  alleged 
in  the  plaintiff's  statement  of  claim  and  assess  the 
plaintiff's  damages  at  the  sum  of  one  hundred  twenty- 
six  dollars  in  tort." 

David  Crescio  thereupon  moved  the  court  to  grant 
him  a  new  trial  which  the  court  overruled,  and  also 
overruled  his  motion  in  arrest  of  judgment.  There- 
upon the  court  entered  '*  Judgment  on  the  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant"  for 
said  sum  and  costs,  and  fixed  the  stay  bond  at  the  sum 
of  $250.  David  Crescio  tendered  and  had  signed  the 
bill  of  exceptions  herein,  and  signed  the  stay  bond  in 
said  sum  as  principal  with  John  Crescio  as  surety,  the 
bond  reciting  that  this  judgment  was  rendered  against 
David  Crescio.  All  the  files  of  the  lower  court  filed 
by  the  defendant  in  error  from  the  statement  of  the 
claim  to  and  including  the  judgment  of  the  court  run 
in  the  name  of  the  defendant  in  error  against  John 
Crescio,  none  of  them  at  any  time  having  been 
amended,  and,  therefore,  the  judgment  stands  of  rec- 
ord against  John  Crescio  instead  of  David  Crescio. 

Plaintiff  in  error  insists  here  that  the  judgment 
against  John  Crescio  is  absolutely  void,  as  he  was 
never  served  with  process,  and  that  there  can  be  no 
judgment  against  him,  David  Crescio,  because  being 
a  person  distinct  from  John  Crescio,  he  should  have 
been,  but  was  not,  made  a  party  defendant  in  the  cause. 
He  also  insists  this  court  has  no  jurisdiction  and  sug- 
gests that  we  ought  to  dismiss  this  writ  of  error  for 
want  of  jurisdiction,  because  John  Crescio  never  was 
served  and  never  appeared  in  the  lower  court,  and  be- 
cause David  Crescio,  not  being  a  party  to  the  judg- 
ment, has  no  standing  in  this  court.  In  the  event  that 
we  should  not  be  disposed  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction,  it  is  then  argued  by  plaintiff 
in  error  that  we  reverse  the  judgment  for  errors  of 
the  court,  (1)  because  the  record  shows  that  defend- 
ant in  error  is  a  foreign  corporation  and  it  does  not 
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affirmatively  appear  that  it  was  legally  licensed  to  do 
business  in  this  state;  (2)  because  the  court  denied 
plaintiff  in  error's  motion  to  quash  defendant  in  er 
ror's  depositions;  (3)  because  the  suit  is  in  tort  and 
the  verdict  and  judgment  are  in  tort,  instead  of  in 
contract,  thereby  making  the  defendant  therein  sub- 
ject to  jail  imprisonment,  if  he  fails  to  pay  the  judg- 
ment; (4)  because  the  court  refused  to  grant  a  new 
trial  to  permit  the  plaintiff  in  error  to  make  the  newly 
discovered  defense  that  defendant  in  error  was  a  for- 
eign corporation  and  was  illegally  transacting  its  busi- 
ness in  this  state  without  a  license  contrary  to  the 
statute. 

There  is  absolutely  no  merit  in  any  of  the  foregoing 
contentions,  save  the  one  suggestion  that  the  judgment 
stands  of  record  against,  the  wrong  party,  John 
Crescio,  instead  of  David  Crescio,  the  real  defendant 
in  the  lower  court.  There  is  no  contention  here  that 
under  the  evidence  the  defendant  in  error  is  not  justly 
entitled  to  a  judgment  against  David  Crescio  in  the 
sum  of  $126  and  costs.  David  Crescio  appeared  in  the 
court  below  and  defended  the  suit  as  the  real  defend- 
ant, and  the  jury  and  the  court  in  fact  rendered  the 
verdict  and  judgment  against  him.  The  verdict  and 
judgment  stand  of  record  against  John  Crescio  simply 
and  only  because  of  the  negligence  of  defendant  in 
error's  counsel  in  the  lower  court  in  failing  to  amend 
all  his  files  in  said  cause,  and  to  substitute  therein  the 
name  of  David  Crescio  as  defendant  instead  of  that  of 
John  Crescio.  There  is  nothing  in  the  argument  that 
the  statement  of  claim  and  the  judgment  are  in  tort. 
If  they  were  in  tort  that  would  not  warrant  imprison- 
ment in  jail  for  failure  to  pay  the  judgment  as  malice 
was  not  the  gist  of  the  action.  First  Nat.  Bank  of 
Flora  V.  Burkett,  101  111.  391.  It  is  of  no  consequence 
that  the  verdict  of  the  jury  was  in  the  form  and  lan- 
guage of  a  tort  verdict,  and  plaintiff  in  error  asked 
the  court  to  direct  for  the  plaintiff  in  error  a  verdict 
of  **not  guilty."  which  is  also  a  verdict  in  the  form 
and  language  of  a  verdict  in  tort,  while  the  suit,  as 
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shown  by  the  statement  of  claim,  was  in  contract. 
There  was  no  defense  made  on  the  trial  that  the  de- 
fendant in  error  was  iUegaUy  transacting  business  in 
this  state  without  a  license  contrary  to  the  statute.  In 
the  absence  of  such  defense  or  proof  it  will  not  be 
presumed  that  the  defendant  in  error  was  a  foreign 
corporation  transacting  business  without  a  license,  nor 
that  its  business  was  transacted  in  this  state.  March- 
Davis  Cycle  Mfg.  Co.  v.  Strobridge  Lithographing  Co., 
79  HI.  App.  683.  The  plaintiff  in  error  entirely  failed 
to  show  that  he  used  due  diligence  in  discovering  and 
making  such  alleged  newly  discovered  defense  on  the 
trial,  and  also  failed  to  show  that  he  made  his  motion 
in  apt  time  to  quash  the  depositions.  He  is  not  in  a 
position,  therefore,  to  complain  of  error,  and  there 
was  no  error,  in  the  court's  rulings  refusing  to  quash 
the  depositions  and  to  grant  a  new  trial.  As  David 
Crescio  did  business  in  the  name  of  John  Crescio,  and 
appeared  in  person  and  defended  this  suit  in  the  court 
below  as  the  real  defendant,  and  also  prosecutes  this 
writ  of  error  in  the  name  of  John  Crescio,  he  has  had 
his  day  in  both  courts.  The  record  substantially  shows 
that  the  judgment  was  really  rendered  against  him  on 
the  merits  in  his  business  name  of  John  Crescio  as 
aforesaid.  The  judgment,  however,  is  erroneous  be- 
cause it  was  not  rendered  against  him  in  his  real  name. 
Such  a  judgment  against  him  in  his  real  name  would 
have  been  both  substantial  and  exact  justice  under  the 
evidence,  and  should  be  entered  against  him  in  this 
court.  Edgerton  v.  Chicago,  E.  I.  &  P.  E.  Co.,  240  111. 
311. 

The  judgment  is,  therefore,  reversed  and  judgment 
is  entered  in  this  court  in  favor  of  the  defendant  in 
error  and  against  plair  tiff  in  error,  David  Crescio,  in 
the  sum  of  one  hundred  and  twenty-six  dollars  and  all 
costs  in  the  court  below,  and  for  one-half  of  the  costs 
in  this  court.  Judgment  is  also  entered  in  this  court 
in  favor  of  plaintiff  in  error  and  against  the  defendant 
in  error  for  one-half  of  the  costs  in  this  court. 

Reversed  with  judgments  in  this  couti. 
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Heaton  Owsley  et  al.^  t.  George  A.  Neeyes  et  al. 

On  Appeal  of  George  A.  Neeyes,  Appellant,  t.  Heaton 

Owsley  and  Harry  B.  Owsley,  Appellees. 

Gen.  No.  17,459. 

1.  MoBTGAQKS — When  mortgagee  is  entitled  to  rents  during  period 
of  redemption.  Where  a  trust  deed  expressly  secures  to  mort- 
gagee a  lien  on  the  rents  during  the  period  of  redemption,  the 
owner  of  the  equity  is  not  entitled  to  any  portion  of  the  rents 
during  such  period  until  the  mortgagee's  deficiency  Judgment  is 
paid. 

2.  MoBTGAGEs — rents  and  profits.  Rents  and  profits  are  the  sub- 
ject of  mortgage. 

3.  MoBTGAGEs — When  mortgagee  has  lien  on  rents,  A  mortgagee 
has  a  specific  lien  on  rents  and  profits  when  they  are  expressly 
pledged  by  the  mortgage  as  part  of  his  security. 

4.  MOBTGAGES — rents  and  profits  during  period  of  redemption. 
At  a  foreclosure  sale  the  rents  and  profits  for  the  period  of  redemp- 
tion are  not  sold,  the  mortgagee  having  a  lien  thereon  by  the  terms 
of  the  trust  deed. 

6.  MoBTOAOEs — order  as  to  application  of  rents  and  profits. 
Where  by  the  terms  of  a  trust  deed»  the  mortgagee  has  a  lien  on 
the  rents  and  profits  during  the  period  of  redemption,  no  order 
can  be  entered  that  they  be  applied  on  the  debt  until  after  fore- 
closure sale. 

6.  MOBTGAGES — When  rents  and  profits  belong  to  owner  of  equity. 
Where  rents  and  profits  during  the  period  of  redemption  are  not 
expressly  mortgaged  to  secure  the  debt,  they  belong  to  the  owner 
of  the  equity  of  redemption,  if  he  is  not  personally  liable  for  the 
mortgage  debt  and  there  is  no  deficiency  Judgment  against  him. 

7.  MoBTGAGBs — final  disposition  of  rents  during  period  of  re- 
demption. Where  the  mortgagee  has  a  lien  on  the  rents  for  the 
period  of  redemption,  the  court  need  not  wait  until  expiration  of  the 
period  before  making  a  final  disposition  of  them. 

Appeal  fl'om  the  Circuit  Ck>urt  of  Cook  county;  the  Hon.  Johk 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  April  30,  1913. 

Geobge  a.  Neeves^  Jb.,  and  Lelaitd  K.  Neeves,  for 
appellant. 

Bbyan  Y.  Craig,  for  appellees. 
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Mb.  Presiding  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

May  24,  1910,  Heaton  Owsley  and  Harry  B.  Owsley, 
appellees,  obtained  a  decree  in  foreclosure  of  a  trust 
deed  to  James  Patten  as  trustee  to  certain  premises  in 
Evanston,  improved  with  an  apartment  building,  ex- 
ecuted by  Arthur  Foster  and  wife,  Eleanor  J.  Foster, 
as  owners  to  secure  Arthur  Foster's  note  for  $20,000, 
owned  by  appellees  and  dated  December  5,  1904.  By 
warranty  deed  said  Foster  and  wife  on  January  18, 
1906,  conveyed  said  premises  to  appellant,  George  A. 
Neeves,  subject  to  said  trust  deed,  and  also  subject 
to  a  second  trust  deed  to  State  Bank  of  Chicago, 
trustee,  to  secure  a  $2,000  note  of  said  Foster  and  wife, 
owned  by  Thomas  E.  Warner.  Appellant  and  his  wife, 
said  Foster  and  his  wife,  said  trustee  and  their  suc- 
cessors in  trust,  Thomas  E.  Warner,  and  others,  as 
tenants  or  secondary  lienors,  were  defendants  in  said 
decree  and  foreclosure  proceedings.  April  18,  1910, 
on  motion  of  appellees  and  said  Warner,  and  by  con- 
sent of  appellant,  a  receiver  was  appointed  to  collect 
the  rents  of  the  premises  and  to  hold  the  same  subject 
to  the  further  order  of  the  court.  Sale  was  had  of  the 
premises  pursuant  to  the  decree,  July  16,  1910,  ap- 
pellees purchasing  the  same  for  $21,500,  leaving  a  de- 
ficiency of  $668.82  for  which  sum  appellees  obtained 
a  judgment  against  Arthur  Foster.  On  November  23, 
1910,  the  receiver  filed  his  report  showing  a  net  bal- 
ance of  rents  collected  by  him  of  $845.17,  after  deduct- 
ing proper  charges  and  disbursements.  On  December 
20,  1910,  upon  petition  of  appellees  and  proof  that 
execution  had  issued  against  Arthur  Foster  on  their 
deficiency  judgment  and  had  been  returned  *^no  part 
satisfied,''  the  court  ordered  and  decreed  that  said 
judgment  of  $668.82,  with  five  per  cent,  interest  from 
the  date  thereof,  July  22,  1910,  as  a  first  lien  on  the 
rents  be  paid  by  the  receiver  out  of  the  rents  in  his 
hands.  From  that  last  mentioned  order  and  decree 
appellant  prosecutes  this  appeal. 
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The  said  trust  deed  of  appellees  expressly  conveyed 
said  premises  and  the  rents,  issues  and  profits  thereof, 
and  then  provided  as  follows : 

''And  *  •  •  upon  the  filing  of  any  bill  •  •  • 
the  court  in  which  such  bill  is  filed  may  at  once,  and 
without  notice  to  the  said  party  of  the  first  part 
(Foster),  or  any  party  claiming  under  sjaid  party,  ap- 
point a  receiver  for  the  benefit  of  the  legal  holders  of 
the  indebtedness  secured  hereby,  with  power  to  collect 
rents,  issues  and  profits  of  the  said  premises  during 
the  pendency  of  such  foreclosure  suit  and  until  the 
time  to  redeem  the  same  from  any  sale  that  may  be 
made  under  any  decree  foreclosing  this  trust  deed 
shall  expire.'* 

The  trust  deed  further  provided  that  the  indebted- 
ness, including  attorney's  fees  and  other  charges,  shall 
be  paid  out  of  the  proceeds  of  the  sale  of  said  prem- 
ises, **or  from  rents,  as  other  costs,  if  not  paid  by  said 
party  of  the  first  part. ' ' 

The  sole  question  on  this  appeal,  as  stated  by  appel- 
lant, is  whether  or  not  the  court  erred  in  ordering  the 
rents  paid  to  appellees  to  satisfy  their  deficiency  judg- 
ment. The  rents  in  question  are  those  accruing  after 
the  sale,  appellant  conceding  that  appellees,  as  mort- 
gagees, are  entitled  to  have  the  rents  accruing  before 
sale  applied  to  the  payment  of  said  judgment.  Appel- 
lant contends  that  all  the  security  under  the  trust  deed 
was  sold  and  exhausted  by  the  sale,  rents,  profits  and 
everything  else;  and  that  the  trust  deed  upon  which 
the  proceedings  were  based  became  entirely  merged 
in  the  decree  and  judgment,  and  ceased  to  further  bind 
the  parties  to  it  or  their  privies.  Appellant  was 
deeded  the  premises  subject  to  the  trust  deeds.  He 
did  not  assume  or  promise  to  pay  the  mortgage  debts 
secured  by  the  trust  deeds,  and  hence  he  was  under 
no  obligations  to  do  so.  He  was  not  a  party  to  the  de- 
ficiency judgment,  and  was  under  no  obligation  to  pay 
the  judgment  or  any  part  of  it,  and  there  is  no  con- 
tention that  he  was  so  obligated.  He  did  nevertheless 
take  the  mortgaged  premises  subject  to  whatever  lien 
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appellees  secured  thereon  by  virtue  of  the  trust  deed. 
If  the  trust  deed  secured  to  appellees  a  lien  on  the 
rents  of  the  premises  during  the  period  allowed  for 
redemption  from  the  sale,  then  appellant  is  not  entitled 
to  any  portion  of  the  rents  accruing  after  sale  and  be- 
fore the  time  for  redemption  expired,  until  appellees' 
deficiency  judgment  is  completely  paid.  Appellant  can- 
not get  away  from  the  fact  that  his  rights  in  the  prem- 
ises are  subject  to  whatever  lien  was  created  in  favor 
of  appellees  by  their  trust  deed.  Eents  and  profits  are 
the  subject  of  mortgage.  A  mortgagee  has  a  specific 
lien  upon  rents  and  profits  of  mortgaged  land  when 
they  are  expressly  pledged  by  the  mortgage  as  part 
of  his  security.  The  trust  deed  of  appellee  expressly 
provides  for  the  appointment  of  a  receiver  for  the 
benefit  of  appellees  as  the  legal  holders  of  the  indebt- 
edness thereby  secured,  with  power  to  collect  rents, 
issues  and  profits  of  the  said  premises  pending  fore- 
closure proceedings  and  until  Nthe  time  for  redemption 
shall  expire.  It  also  provides  expressly  that  the  debt 
shall  be  paid  from  the  proceeds  of  the  sale  or  from 
such  rents,  if  not  paid  by  the  mortgagee.  Appellant, 
as  subsequent  purchaser,  was  bound  by  those  terms 
of  the  trust  deed,  and  the  chancellor  could  not  legally 
or  equitably  decree  otherwise  than  that  appellees  were 
entitled  to  have  their  deficiency  decree  or  judgment 
fully  paid  out  of  the  rents  in  question.  Appellees  had 
this  right,  not  as  purchasers  at  the  sale,  but  as  prior 
lienors  by  virtue  of  the  provisions  of  the  trust  deed. 
The  property  described  in  the  mortgage  was  sold  at 
the  sale,  but  the  rents  and  profits  that  accrued  during 
the  redemption  period  were  not  sold.  No  order  could 
have  been  properly  entered  for  those  rents  to  be  ap- 
plied on  the  debt  until  after  the  sale  and  after  it  was 
ascertained  that  the  sale  would  not  completely  equal 
or  satisfy  the  debt  and  costs.  After  the  deficiency  was 
established  appellees  then  for  the  first  time  were  en- 
titled to  an  order  applying  the  rents  to  extinguish  their 
judgment,  and  they  were  entitled  to  such  an  order  by 
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reason  of  the  express  provisions  of  the  trust  deed  to 
which  appellant's  rights  were  subject  by  the  express 
terms  of  the  deed  made  to  him.  l*be  foregoing  prin- 
ciples are  well  established  as  law  and  equity  in  this 
state.  First  Nat.  Bank  of  Jbliet  v.  Illinois  Steel  Co., 
174  111.  140;  Oakford  v.  Robinson,  48  111.  App.  270; 
Ortengren  v.  Rice,  104  111.  App.  42S ;  McLester  v.  Rose, 
104  HI.  App.  433 ;  Townsend  v.  Wilson,  155  111.  App. 
303 ;  Bagley  v.  Illinois  Trust  &  Savings  Bank,  199  111. 
76 ;  Ball  v.  Marske,  202  HI.  31 ;  Prussing  v.  Lancaster 
234  HI.  462. 

Appellant  cites  a  number  of  cases  to  the  effect  that 
foreclosure  and  sale  of  mortgaged  premises  extin- 
guishes the  lien  of  the  mortgage.  They  are  not  ap- 
plicable here  as  the  rents  in  those  cases  named  were 
not  expressly  mortgaged  or  pledged  to  secure  the  debt 
as  in  this  case.  He  also  cites  Schaeppi  v.  Bartholomae, 
217  HI.  105,  and  Standish  v.  Musgrove,  223  111.  500, 
83  authority  for  the  propositions  that  appellees  in  this 
case  as  purchasers  are  not  entitled  to  the  rents  in 
question,  and  that  they  rightfully  belong  to  appellant 
as  owner  of  the  equity  redemption.  Appellees  are  not 
entitled  to  the  rents  as  purchasers,  as  we  have  al- 
ready suggested,  and  if  the  question  in  this  case,  as  in 
those  above  cited,  was  a  question  pure  and  simple  as 
to  whether  a  purchaser,  as  purchaser,  or  the  owner  of 
the  equity  of  redemption  was  entitled  to  the  rents,  we 
would  hold  that  the  latter  is  entitled  to  them.  But  the 
question  here  involved  is  not  between  appellees  as  pur- 
chasers and  appellant  as  the  owner  of  the  equity  of 
redemption,  and,  therefore,  those  cases  cited  are  not  in 
point.  Where  the  rents  and  profits  are  not  expressly 
mortgaged  to  secure  the  debt,  they,  during  the  period 
of  redemption,  belong  to  the  owner  of  the  equity  of 
redemption,  if  he  is  not  personally  liable  for  the  mort- 
gage debt  and  there  is  no  deficiency  judgment  against 
him. 

As  appellees  had  the  equitable  right  to  have  thfeir 
deficiency  judgment  satisfied  out  of  the  rents  in  ques- 
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tion,  appellant's  second  contention  that  the  court 
should  have  waited  until  the  expiration  of  the  period 
allowed  for  redemption  before  making  final  disposi- 
tion of  the  rents,  is  also  untenable.  Appellees  had  the 
right  to  the  rents  whether  the  premises  should  or 
should  not  be  redeemed  from  the  sale.  Redemption 
would  certainly  render  the  certificate  of  purchase  null 
and  void,  but  could  not  in  this  case  defeat  appellees  in 
their  right  to  have  the  pledged  rents  applied  to  the  ex- 
tinguishment of  their  deficiency  judgment. 
The  decree  of  the  court  is  affirmed. 

Decree  affirmed. 


Robert  E.  Cantwell,  Appellant,  t.  G.  H.  Kimmerle, 
Trustee  in  Bankruptcy  of  Lyle,  Gage  &  Co.,  Ap- 
pellees. 

Gen.  No.  17,475. 

1.  Chanceby — when  will  not  relieve  from  adjudication  at  law. 
Equity  will  not  interfere  to  relieve  from  an  adjudication  of  a  law 
court  having  full  Jurisdiction  except  upon  the  ground  of  newly  dia- 
covered  evidence;  of  fraud  in  obtaining  the  Judgment;  or  of  some 
inevitable  accident  or  mistake. 

2.  Chancery — when  will  not  enjoin  enforcement  of  judgment  at 
law.  When  in  a  suit  on  a  note  in  a  court  having  complete  Juris- 
diction matters  of  set-off  and  payment  were  pleaded,  evidence  was 
heard  and  Judgment  was  rendered  for  plaintiff,  equity  will  not 
enjoin  its  enforcement  on  the  grounds  that  it  was  unjust,  irregular 
or  erroneous  or  because  the  court  of  equity  would  have  come  to  a 
different  conclusion  iA  deciding  the  case. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Martin 
M.  GbidleYp  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  April  30, 
1913. 

A.  N.  Tagbbt,  for  appellant. 
Bosi^THAii  &  KuBz,  for  appellee. 
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Mb.  Presiding  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

This  appeal  is  prosecuted  by  Eobert  E.  Cantwell 
to  reverse  a  decree  of  the  Superior  Court  dismissing 
his  bill  of  complaint  for  want  of  equity,  on  evidence 
heard  in  open  court. 

The  facts  averred  in  the  bill  are,  in  substance,  that 
on  April  8,  1907,  appellant  at  Chicago  bought  from 
Frank  Lyle  some  law  books  for  $1,300,  by  paying 
$1,000  in  cash  and  giving  his  note  to  Lyle  for  $300; 
that  on  November  19,  1907,  said  note  was  surrendered 
to  appellant  by  Lyle  in  consideration  of  a  renewal 
note  for  $311  due  January  2,  1908,  signed  by  appel- 
lant and  payable  to  Frank  Lyle,  ' '  by  the  style  and  de- 
scription of  The  City  Bank,  Lyle,  Gage  &  Co.,  Bankers, 
Dowagiac,  Michigan ; ' '  that  in  March,  1908,  Lyle,  Gage 
&  Co.  were  adjudicated  bankrupts  by  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  Michigan,  and  C.  H.  Kimmerle  appointed  trustee  in 
bankruptcy  of  said  bankrupt  estate;  that  on  May  13, 
1909,  said  trustee  in  bankruptcy  obtained  in  the  Mu- 
nicipal Court  of  Chicago  a  judgment  on  said  second 
note  for  $338.40  and  $9.50  costs,  against  appellant; 
that  said  Frank  Lyle  was  at  the  time  of  said  adjudica- 
tion in  bankruptcy,  and  still  is,  indebted  to  appellant 
for  legal  services  rendered  to  him  during  the  year 
prior  to  said  bankruptcy  for  an  amount  exceeding  the 
amount  of  said  judgment;  that  about  October,  1907, 
appellant  paid  the  Chicago  American  one  hundred  dol- 
lars at  Frank  Lyle's  request,  and  that  said  Lyle  after- 
wards agreed  with  appellant  that  said  sum  and  the 
amount  due  appellant  for  services  should  be  applied 
to  the  payment  of  said  indebtedness  and  the  note  re- 
turned to  appellant;  that  said  Lyle  was  a  member  of 
the  firm  of  Lyle,  Gage  &  Co.,  and  that  each  and  all  of 
them  were  at  the  same  time  adjudged  and  are  bank- 
rupts, and  had  knowledge  that  said  note  was  so  paid, 
and  that  it  belonged  to  said  Frank  Lyle ;  that  by  rea- 
son of  the  possession  of  said  note  by  said  trustee,  ap- 


68  ApPBajEATB  OotTRTS  OF  luJNOlS. 

Cantwell  r.  Kimmerle,  179  111.  App.  66. 

-'  ■     ■ 

peilant  could  not  in  a  court  of  common  law  secure  said 
set-oflf,  and  therefore  prays  that  said  trustee  be  en* 
joined  perpetually  from  attempting  to  collect  said 
judgment,  etc. 

The  evidence  of  appellant  on  the  trial  tended  to 
prove  his  bill.  The  evidence,  however,  also  showed 
that  he  had  pleaded  the  matters  of  set-off  and  payment 
set  up  in  his  said  bill  in  the  Municipal  Court,  and  that 
a  trial  was  had  and  evidence  heard  upon  said  issues 
and  that  the  verdict  and  judgment  of  the  court  were 
rendered  against  him  on  those  issues  in  the  Municipal 
Court.  Frank  Lyle  testified  in  the  Municipal  Court,  in 
substance,  that  he  turned  this  note  over  to  said  bank- 
ing firm  and  took  credit  for  it  on  his  personal  account 
there;  that  the  note  was  never  paid  by  appellant  and 
thai;  appellant  had  no  rightful  claim  or  set-off  against 
the  payee  of  the  note,  and  it  is  conceded  by  appellant 
that  he  made  his  defense  in  the  Municipal  Court,  the 
same  defense  now  made  in  this  court.  There  is  no 
question  that  the  Municipal  Court  had  full  jurisdic- 
tion to  hear  and  decide  the  matters  there  and  here  in 
issue.  A  court  of  equity  will  not  interfere  to  relieve  a 
party  from  such  an  adjudication,  except  upon  the 
ground  of  newly  discovered  evidence  since  the  trial ;  of 
fraud  in  obtaining  the  judgment ;  or  of  some  inevitable 
accident  or  mistake.  2  Story 's  Equity  Jurisprudence, 
Sees.  1572, 1573 ;  Hof mann  v.  Burris,  110  111.  App.  348 ; 
Telford  v.  Brinkerhoff,  163  111.  439. 

A  court  of  equity  will  not  enjoin  the  enforcement  of 
such  a  judgment  when  the  law  court  had  complete 
jurisdiction,  on  the  grounds  simply  that  it  was  unjust, 
irregular  or  erroneous,  or  because  the  court  of  equity 
would  in  deciding  the  cause  have  come  to  a  different 
conclusion.  A  writ  of  error  was  appellant's  proper 
remedy.  1  Black  on  Judgments,  Sec.  367;  More  v. 
Bagley,  1  111.  (Breese)  94;  Clark  v.  Ewing,  93  III.  572. 

The  decree  of  the  court  is  aflfirmed. 

Decree  affirmed. 
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JobH  Bl^*ma  for  use  of  Chicago  Laboratory  Sanlta- 
rittm^  Appellee^  t.  Columbia  Typewriter  Manufac- 
turing Company,  Appellant. 

een.  No.  17,488. 

1.  Replevin — ohjection  to  jurisdiction  to  enter  judgment  in  re- 
plevin in  (iction  on  replevin  }>ond.  Plaintiff  in  a  replevin  action 
cannot  urge  when  cnied  on  his  replevin  bond  that  the  Judgment  in 
replevin  to  void  because  the  neoefwary  orders  of  eontinuance  by  the 
justice  fronti  whom  a  change  of  venue  was  taken  to  the  Justice  who 
entered  Judgment  are  not  shown  where  he  appeared  in  person 
before  the  Justice  who  entered  Judgment  and  asked  for  and  was 
granted  a  non-suit  and  a  writ  of  retorno  habendo  was  ordered. 

2.  Replevin — v)'hen  plaintiff  in  replevin  estopped  in  action  on 
hond  to  set  up  lach  of  jurisdiction  to  enter  judgment  in  replevin. 
When  sued  on  hto  replevin  bond,  plaintiff  in  the  replevin  action 
to  estopped  to  set  up  want  of  Jurisdiction  of  the  Justice  before 
whom  hto  action  was  brought,  or  before  whom  he  appeared  and 
prosecuted  hto  action  or  before  whom  he  obtained  an  order  and 
Judgment  of  non-suit  and  return  of  the  property  replevied. 

S.  Replevin — maieria!l  facts  to  te  proved  on  action  on  replevin 
bond.  In  an  action  on  a  replevin  bond,  the  material  facts  to  be 
proved  are  the  termination  of  the  replevin  action,  Judgment  for 
defendant  and  the  order  for  the  writ  re^omo  habendo. 

4.  Rbplevin — when  plaintiff  loses  right  to  contest  defendant's 
claim  to  the  property.  Plaintiff  in  replevin  by  suffering  his  action 
to  be  dismissed  with  an  order  for  the  return  of  the  property,  loses 
all  right  to  contest  defendant's  claim  to  the  property  except,  under 
the  statute,  to  plead  and  prove  his  title  in  mitigation  of  damages. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Mebbitt 
W.  PiNCKNEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Coart  at  the  March  term,  1911.    Affirmed.    Opinion  filed  April  30, 

vmz. 

Pbhd  a.  Bangs,  for  appellant. 

G.  E.  M.  Pbatt,  for  appellee. 

Mb.  Pbesidtng  Justice  Duncak  delivered  the  opin- 
ion of  the  court. 
This  is  a  suit  on  a  replevin  bond,  brought  in  the 
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name  of  the  officer,  John  Bierma,  for  the  use  of  the 
Chicago  Laboratory  Sanitarium,  and  against  the 
Columbia  Typewriter  Manufacturing  Company,  appel- 
lant, to  recover  the  value  of  a  typewriter  taken  under 
a  replevin  writ.  In  a  trial  before  the  court  without  a 
jury  the  court  found  the  issues  for  appellee,  his  debt 
to  be  the  sum  of  $200,  the  amount  of  the  replevin  bond, 
and  assessed  his  damages  at  $100,  the  proved  value  of 
the  typewriter,  and  rendered  judgment  accordingly. 

The  facts,  in  substance,  are  that  about  November  23, 
1903,  Dr.  Pratt's  American  X-ray  Journal  Company 
purchased  the  said  typewriter  new  from  appellant  and 
paid  for  the  same  in  advertising  in  a  paper  published 
by  the  said  Journal  Company.  Dr.  Pratt's  American 
X-ray  Journal  Company  then  sold  and  delivered  the 
typewriter  to  the  Chicago  Laboratory  Sanitarium,  and 
it  was  in  the  possession  of  the  latter  company,  July 
19,  1905,  when  appellant  began  the  replevin  suit 
against  the  said  Journal  Company  before  John  Rich- 
ardson, a  Justice  of  the  Peace,  who  delivered  the  writ 
to  Bierma,  a  constable,  who  took  the  typewriter  from 
the  sanitarium  company  and  turned  it  over  to  appel- 
lant. The  journal  company  defended  the  replevin  suit 
and  secured  a  change  of  venue  from  Justice  Richard- 
son to  Justice  James  C.  Martin,  July  31,  1905;  and  on 
July  24,  1905,  the  cause  reached  Justice  Martin  from 
Justice  Richardson,  and  was  continued  to  July  28, 
1905,  and  on  September  22,  1905,  the  case  was  called 
for  trial,  the  parties  being  present,  and  a  change  of 
venue  was  granted  by  Justice  Martin  to  Justice  John 
C.  Everett,  according  to  the  transcripts  taken  from 
the  dockets  of  Justices  Richardson  and  Martin.  The 
evidence  then  discloses  the  following  orders  in  the  re- 
plevin smit  before  Justice  Everett : 

'*  September  22,  1905,  9  a.  m.  This  case  comes  to 
this  court  on  change  of  venue  from  Justice  Martin  and 
is  continued  to  September  29,  1905,  9  a.  m.,  when  con- 
tinued to  October  5,  1905,  9  a.  m.  October  5,  1905,  10 
A.  M.  Case  called.  Plaintiff  asks  for  and  is  granted 
non-suit— Retomo  hahendo  ordered.  *' 
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The  files  accompanying  the  transcript  of  Justice 
Everett  show  the  replevin  writ,  affidavit  and  bond  all 
bear  date  July  19,  1905,  and  the  writ  was  returnable 
July  24, 1905,  before  Justice  Richardson. 

Appellant  contends  that  the  judgment  in  this  case 
was  not  and  is  not  supported  by  the  evidence,  because 
the  transcript  of  Justice  Everett's  docket  signed  by 
him  of  date  September  7,  1906,  shows  that  the  case  in 
replevin  came  to  him  on  change  of  venue  from  Justice 
Sichardson  on  September  22,  1905,  when  the  cause 
was  continued  to  September  29,  1906,  more  than  a 
year  later,  when  it  was  again  continued  to  October  5, 
1906,  at  which  time  the  case  was  called  and  plaintiff 
asked  for  and  was  granted  a  non-suit  and  a  writ  of 
retorno  hdbendo  was  ordered.  The  transcript  intro- 
duced in  evidence  did  so  show,  but  it  also  is  clearly 
shown  by  the  docket  of  Justice  Everett  that  the  two 
dates  in  the  transcript,  September  29,  1906,  and  Oc- 
tober 5,  1906,  were  the  result  of  clerical  errors  and 
should  have  appeared  as  of  dates  September  29,  1905, 
and  October  5,  1905.  The  transcript  itself  bears  evi- 
dence of  such  errors,  as  it  was  issued  on  September  7, 
1906,  or  long  before  either  of  such  erroneous  dates. 
The  docket  itself  also  shows  that  the  change  of  venues 
were  from  Justice  Richardson  to  Justice  Martin  and 
from  Justice  Martin  to  Justice  Everett.  It  is  also  ar- 
gued that  jurisdiction  of  the  replevin  suit  was  lost  by 
Justice  Richardson  and  by  Justice  Everett,  and  the 
judgment  in  replevin  void,  because  the  only  order  ap- 
pearing upon  Justice  Richardson 's  docket  was  that  of 
a  change  of  venue  on  July  31,  1905,  and  that  no  order 
appears  on  Justice  Martin's  docket  between  the  dates 
July  28,  1905,  and  September  22,  1905,  almost  two 
months,  and  that,  therefore,  no  proper  and  necessary 
orders  of  continuance  were  shown,  if  they  were  ever 
granted.  It  is  true  that  the  dates  given  in  the  last 
named  transcripts  are  irreconcilable  and  that  proper 
entries  of  continuances  in  the  case  do  not  appear,  but 
it  does  not  matter  how  the  case  came  before  Justice 
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Everett.  The  appearance  of  appellant  before  the  last 
named  justice  gave  jurisdiction  of  his  person  and  he 
is  bound  by  the  order  and  judgment  of  non-suit  and 
order  for  the  return  of  the  property  entered  by  the 
justice  at  his  own  instigation.  Wiggins  v.  City  of 
Chicago,  68  HI.  372. 

A  plaintiff  in  a  replevin  suit,  when  sued  upon  bis 
replevin  bond,  is  estopped  to  set  up  a  want  of  juris- 
diction of  the  justice  of  the  peace  before  whom  he 
brought  his  suit,  or  before  whom  he  appeared  and 
prosecuted  his  suit,  or  before  whom  he  obtained  an  or- 
der and  judgment  of  non-suit  and  return  of  the  prop- 
erty replevied.  Mayer  v.  People,  190  111.  109 ;  Fahne- 
stock  V.  aaham,  77  111.  637 ;  Bates  v.  Williams,  43  lU. 
494 ;  Tedrick  v.  WeUs,  39  111.  App.  657. 

The  material  facts  to  be  proved  in  a  suit  on  a  re- 
plevin bond  are  the  termination  of  the  replevin  suit, 
judgment  in  the  defendant's  favor,  and  the  order  for 
the  writ  retorno  hdbendo.  It  is  wholly  unimportant 
what  led  to  that  result,  or  in  what  phraseology  it  was 
declared.  A  plaintiff  in  replevin,  by  suffering  his  suit 
to  be  dismissed  with  an  order  for  the  return  of  the 
property,  loses  all  right  to  contest  the  claim  of  the 
defendant  in  replevin  to  the  property,  except  that 
given  him  by  the  statute,  which  is  to  plead  and  prove 
his  title  to  the  property  in  mitigation  of  damages. 
Stevison  v.  Earnest,  80  111.  513. 

The  evidence  in  the  record  amply  sustains  the  judg- 
ment and  it  is  affirmed. 

Judgment  affirmed. 
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Fraak   Kieskkowski,   Appellee^  t.   H.  BmtroM^  Ap- 
pellant. 

Gen.  No.  17^525. 

1.  AFPEAI.S  AND  EBROBS — hufden  Of  pTOvififf  evTor.  The  burden  of 
proving  error  is  on  the  party  who  avers  It  since  nothing  is  to  be 
preemmed  against  a  judgment 

2.  Appeai^  and  ebbobs — where  appellant  doei  not  furnish  comr 
plete  ahstract.  Where  abstract  furnished  by  appellant  does  not  by 
his  own  showing,  contain  all  the  evidence  necessary  to  the  determi- 
nation of  a  question  assigned  as  error,  the  court  will  presume  that 
the  record  evidence,  if  completely  abstracted,  would  sustain  the 
judgment. 

3.  Afpkaz.8  and  ebbobs — appellant  required  to  furnish  abstract. 
Appellant  is  required  to  furnish  a  complete  abstract  showing  every- 
thing necessary  to  -a  determination  of  the  questions  involved  on 
appeaL 

4.  Agency— ipTi^rc  son  of  defendant  drives  %oa^on.  Where  de- 
fendant. In  the  teaming  and  express  business,  permits  his  son  to 
drive  a  wagon  in  the  transaction  of  that  business,  and  plaintifT  is 
injured  through  negligent  driving  of  the  son,  the  Jury  is  Justified 
in  finding  defendant  guilty  under  a  declaration  with  proper  aver- 
ments. 

6.  Roads  and  nuDOSs-^^/iat  is  sufficient  to  warrant  jury  in  find- 
ing  plaintiff  not  guilty  of  contributory  negligence.  Where  plain- 
tiff is  injured  from  being  struck  by  defendant's  wagon,  evidence 
that  before  attempting  to  cross  the  street  he  looked  across  the  street 
and  to  the  south,  is  sufQcient  evidence  to  show  he  was  free  from 
contributory  negligence  where  it  appears  the  wagon  was  coming 
from  the  north  on  the  left  side  of  the  street. 

6.  Plcadtno— general  issue  does  not  put  in  issue  capacity  in 
which  defendant  is  sued.  In  a  personal  injury  action  where  plain- 
tiff was  struck  by  defendant's  wagon,  driven  by  his  son,  a  plea  of 
general  issue  does  not  permit  him  to  deny  the  alleged  relation  of 
master  and  servant 

7.  Pi-eadinq — when  averment  of  agency  need  not  be  supported 
by  poMive  proof.  In  a  personal  injury  action  where  plaintiff  was 
struck  by  defendant's'  wagon  driven  by  his  son,  the  relationship 
of  defendant  and  his  driver  need  not  be  supported  by  positive 
proof  by  plaintiff  where  defendant  pleads  only  the  general  issue. 

8.  PleadinO — when  defendant  is  not  entitled  to  make  special  plea. 
Defendant  is  not  entitled  to  make  a  special  defense  where  he  has 
neglected  to  plead  it  until  after  the  statute  of  limitations  has  run 
ftgatast  a  new  action. 
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Appeal  from  Circuit  Ck)urt  of  Ck)ok  county;   the  Hon.  Thoicab 
O.  WiKDES,  Judge,  presiding.    Heard  In  the  Branch  Appellate  CSourt^ 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  April  30»  1913. 

0.  C.  Pbtebson,  for  appellant. 
J.  W.  Sutton,  for  appellee. 

Me.  Pbesiding  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

March  26,  1904,  Frank  Kieshkowski  was  struck  by 
the  shafts  or  the  wheels  of  a  light  express  wagon  com- 
ing from  the  north  on  Dickson  Street,  Chicago,  while 
he  was  attempting  to  cross  that  street  from  the  east 
to  the  west  and  about  midway  between  Division  and 
Blackhawk  streets.  The  wagon  and  the  horse  hitched 
thereto  was  the  property  of  H.  Bostrom,  appellant, 
and  was  driven  by  his  minor  son,  then  about  fifteen 
years  old,  in  response  to  a  telephone  message  sent  by 
a  customer  to  appellant's  residence  to  go  to  the  cus- 
tomer's place  of  business  and  get  a  bill  for  some  lum- 
ber. Appellee  was  knocked  down  about  four  feet  from 
the  east  curb  and  sustained  bodily  injuries  by  reason 
of  which  he  was  unable  to  work  for  some  time  there- 
after. Appellee  brought  this  suit  against  appellant 
to  recover  the  damages  by  him  thus  sustained  and 
charged  in  his  declaration  that  the  driver  of  the  horse 
and  wagon  was  a  servant  of  appellant,  and  that  ap- 
pellee was  injured  by  reason  of  the  negligence  of  ap- 
pellant by  his  driver  and  servant  and  while  appellee 
was  in  the  exercise  of  reasonable  care  for  his  safety. 
On  the  second  trial  of  the  cause  a  verdict  and  judg- 
ment were  rendered  against  appellant  in  the  sum  of 
$700  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

Appellant's  argument  is  prefaced  by  the  following 
statement : 

**At  the  outset,  appellant  admits  that  the  accident 
occurred  from  which  the  appellee  was  injured  and  suf- 
fered damages;  and  therefore  no  attempt  has  been 
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made  to  abstract  the  testimony  of  the  doctor  or  the 
plaintiff  in  reference  thereto.  It  is  further  admitted 
that  if  the  appellant  is  legally  liable  for  the  injuries 
sustained,  the  verdict  is  not  excessive ;  appellant,  how- 
ever, contends  that  the  plaintiff  below  failed  to  show 
that  he  was  free  from  contributory  negligence ;  •  •  • 
and  that,  therefore,  the  trial  court  should,  at  the  end 
of  plaintiff's  evidence,  have  sustained  the  defendant's 
motion  to  instruct  the  jury  to  find  for  the  defendant. ' ' 

The  burden  is  always  upon  the  party  who  avers  er- 
ror to  make  the  same  appear  affirmatively.  Nothing 
is  to  be  presumed  against  a  judgment.  The  error,  if 
any  is  charged,  must  be  definitely  shown.  Chicago  & 
A.  R.  Co.  V.  American  Strawboard  Co.,  190  HI.  268; 
Graham  v.  Dixon,  4  HI.  (3  Scanu)  115. 

Appellant  is  required  to  furnish  a  complete  abstract 
showing  everything  necessary  to  a  determination  of 
the  questions  involved  on  appeal.  The  Appellate  Court 
will  not  examine  the  transcript  for  evidence  to  reverse 
a  judgment,  and  where  it  affirmatively  appears  by  the 
appellant's  own  showing  that  all  the  evidence  bearing 
upon  a  question  or  matter  assigned  as  error  is  not 
abstracted,  the  court  will  presume  that  the  record  evi- 
dence, if  completely  abstracted,  would  sustain  the  judg- 
ment. Mayer  v.  Schneider,  112  111.  App.  628 ;  Gage  v. 
City  of  Chicago,  211  111.  109. 

This  court  would  be  warranted  from  the  said  pre- 
lude of  appellant's  argument  in  the  conclusion  that  he 
has  omitted  from  the  abstract  evidence  of  appellee 
that  bears  directly  upon  the  happenings  or  acts  of  the 
appellee  and  appellant's  son  that  caused  the  injury, 
and,  therefore,  that  all  the  evidence  bearing  upon  the 
(5[uestion  of  appellee 's  contributory  negligence  does  not 
appear  in  the  abstract.  Aside  from  this  view,  however, 
the  evidence  that  appears  in  the  abstract  is  sufficient 
in  our  judgment  to  warrant  the  jury  in  their  finding 
that  appellee  was  not  guilty  of  contributory  negligence. 
The  evidence  shows,  as  appellant  says,  that  appellee 
** first  looked  directly  across  the  street,  then  south; 
then  while  about  four  feet  from  the  east  curb  of  the 
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street,  he  was  struck  by  the  shafts  or  the  wheels  of  a 
light  express  wagon  coming  from  the  north,  driven  by 
the  defendant's  soi^.''  Appellee  could  not  be  held  to 
assume  that  he  was  or  would  be  in  danger  of  being 
struck  by  a  driver  coming  from  the  north  on  the  left 
side  of  the  street.  Drivers,  if  thev  observe  the  law  of 
the  road  or  the  street,  drive  on  the  right  side  of  the 
street.  The  testimony  of  the  driver  is  to  the  effect 
that  he  was  driving  south  on  the  right  side  of  the  street 
and  behind  two  other  large  cooperage  wagons  being 
driven  abreast  on  that  side  of  the  street,  and  that  he 
passed  them  on  the  left  going  about  six  miles  an  hour 
to  head  them  and  to  again  pass  to  the  right  side  of  the 
street,  and  that  he  did  not  know  he  had  struck  appel- 
lee until  he  was  told  so  by  a  man  after  he  had  passed 
the  two  wagons  about  one  hundred  feet.  The  son  of 
appellee  testified  that  he  saw  his  father  injured  and 
that  appellant's  son  drove  in  a  fast  gallop  behind  the 
large  wagons  and  cut  right  across  the  street  to  the  left 
and  struck  appellee  just  as  he  was  stepping  off  the 
curb  and  knocked  him  into  the  gutter.  This  evidence 
also  clearly  establishes  negligent  and  wreckless  con- 
duct of  the  driver. 

Appellant  testified  on  the  trial,  in  substance,  that 
he  was  away  from  home  the  day  appellee  was  injured 
and  that  his  son  had  no  authority  from  him  at  the 
time  to  drive  the  horse  and  wagon,  and  that  he  at  all 
times  theretofore  had  expressly  forbidden  his  son  to 
use  or  drive  the  horse  and  wagon,  and  did  not  then  re- 
member that  he  had  ever  authorized  him  to  do  so. 
Appellant  further  insists,  therefore,  that  he  is  not 
liable  in  this  case,  because  the  evidence  fails  to  sho^ 
that  the  relation  of  master  and  servant  existed  between 
himself  and  his  son  at  the  time  of  the  injury  to  ap- 
pellee, as  averred  in  the  declaration.  The  evidence 
does  establish  clearly  that  appellant  was  the  owner  of 
the  horse  and  wagon  and  that  he  was  in  the  *  *  teaming 
and  express  business,"  and  that  his  son  was  engaged 
in  the  transaction  of  that  business  for  his  father  at 
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the  time  of  appellee's  injury.  Appellant's  said  son 
testified  that  he  sometimes  drove  a  horse  for  his  father, 
but  not  frequently,  and  only  when  his  father  told  him 
to  do  so,  and  while  seated  with  his  father  on  the  wagon ; 
that  he  once  had  a  horse  out  alone  about  two  months 
before  the  accident,  and  that  he  generally  rode  in  the 
wagon  with  his  father,  and  would  sit  in  the  wagon 
while  his  father  would  transact  the  business  at  the 
stores  and  other  places.  He  further  testified  that  on 
the  day  in  question  he  was  doing  odd  chores  around 
the  house  and  was  acting  under  orders  from  his 
mother;  that  he  answered  the  telephone  call  of  A.  J. 
Johnson  &  Co.,  cabinet  makers  that  **we  were  doing 
hauling  for  at  that  time,"  and  that  he  took  the  horse 
and  wagon  and  drove  to  the  cabinet  makers '  in  answer 
to  their  call ;  that  he  saw  his  father  that  evening,  but 
did  not  tell  him  about  taking  the  horse  and  wagon,  un- 
til eight  or  ten  days  thereafter  when  his  father  spoke 
about  it  to  him.  His  father  further  testified  that  he 
did  not  hear  of  appellee's  injury  until  about  one  week 
thereafter,  when  appellee  complained  to  him  about  his 
being  run  over.  The  evidence  does  not  disclose  that 
appellant  ever  chastised  or  reprimanded  the  boy  for 
driving  the  horse  and  wagon  on  that  occasion,  or  that 
he  ever  intimated  to  any  one  that  his  son  was  not  au- 
thorized or  directed  by  himself  to  drive  the  horse  and 
wagon  until  after  appellant  heard  of  appellee's  injury. 
It  is  singular  that  the  son  never  toW  his  father  of  the 
unusual  circumstance,  if  it  was  unusual,  of  his  driving 
the  horse  and  wagon  until  questioned  about  it  by  his 
father  ten  days  thereafter.  It  is  equally  singular  that 
his  father  had  not  sooner  found  out  that  his  son  had 
so  transacted  that  business  for  him,  considering  that 
it  was  the  obtaining  of  a  bill  for  lumber  to  be  hauled  by 
appellant.  A  jury  would  be  warranted  in  finding  the 
defendant  guilty  under  a  declaration  with  proper  aver- 
ments. 31  Cyclopedia  of  Law  &  Procedure,  1582 ;  Moir 
V.  Hopkins,  16  111.  313. 
Under  the  late  decisions  of  our  Supreme  Court  ap- 
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pellant  is  not  in  a  position  to  deny  his  alleged  rela- 
tion to  his  son  of  master  and  servant,  as  he  only 
pleaded  the  general  issne.  *'The  general  issue  alone 
does  not  put  in  issue  either  the  character  in  which  the 
plaintiff  sues  or  the  character  or  capacity  in  which 
the  defendant  is  sued/*  By  j&ling  only  the  general  is- 
sue appellant  impliedly  admitted  that  at  the  time  of 
the  alleged  injury  he  was  the  owner  of  the  horse  and 
wagon  in  question  and  that  the  driver  thereof  was  his 
servant.  Pennsylvania  Co.  v.  Chapman,  220  HL  428; 
Chicago  Union  Traction  Co.  v.  Jerka,  227  111.  95 ;  Winn 
V.  Cleveland  C,  C.  &  St.  L.  R.  Co.,  239  111.  132. 

This  is  not  a  case  of  a  servant  suing  the  master  with 
the  burden  upon  him  of  introducing  evidence  proving 
that  relation,  as  held  in  Condon  v.  Schojenf eld,  214  HI. 
226,  and  Carr  v.  U.  S.  Silica  Co.,  153  111.  App.  511.  The 
relationship  of  appellant  and  his  driver  was  a  mere 
matter  of  inducement  peculiarly  within  the  knowledge 
of  appellant,  and  which  was  not  necessary  to  be  sup- 
ported by  positive  proof  by  appellee  under  the  general 
issue.  As  said  by  the  court  in  Chicago  Union  Traction 
Co.  V.  Jerka,  supra,  **If  a  plaintiff  is  afforded  timely 
notice  by  a  special  plea  that  the  want  of  ownership'* 
or  the  want  of  defendant's  relation  with  the  party 
handling  the  instrumentalities  '4s  relied  upon  as  a  de- 
fense, the  plaintiff  will  have  an  opportunity  of  making 
investigation,  and  if  he  ascertains  that  he  has  sued  the 
wrong  party,**  or  the  right  party  in  the  wrong  ca- 
pacity, *  *  '  *  he  may,  before  the  Statute  of  Limitations  be- 
comes a  defense,  bring  his  suit  against  the  party  that 
is,  in  fact,  liable.  *  * 

The  statute  of  limitations  was  a  bar  to  any  new  suit 
when  the  second  trial  was  begun  in  November,  1910. 
The  defendant  is  not  entitled  to  make  its  said  special 
defense  after  failing  to  specially  plead  it,  as  required 
under  the  well  established  law  of  this  state. 

The  judgment  is,  therefore,  aflSrmed. 

Judgment  affirmed. 
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John  W.  HeGuire^  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  17,430. 

1.  Appeals  Ain>  ebbobs — when  remark  of  counsel  i8  reversible 
error.  In  a  personal  injury  action  where  counsel  for  plaintiff 
called  as  a  witness,  one  who  testified  he  was  formerly  employed 
by  defendant  as  a  conductor,  and  was  on  the  street  car  upon  the 
occasion  that  plaintiff  was  injured,  and  counsel  then  remarked,  '*I 
don't  care  to  ofTer  this  gentleman  as  my  witness,  but  I  simply  want 
to  show  the  court  that  he  is  here  in  the  court  room  and  I  will  be 
glad  to  have  the  court  or  the  jury  ask  him  any  questions  they 
want,"  such  conduct  and  language  is  reversible  error. 

2.  Street  railboads — question  for  jury.  Evidence  as  to  negli- 
gence and  absence  of  contributory  negligence  held  to  present  ques- 
tion for  jury  in  action  growing  out  of  collision  between  street  car 
and  wagon. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Reversed  and  remanded.  Opinion  filed 
April  30,  1913.    Rehearing  denied  May  17,  1913. 

John  E.  Kbhoe  and  C.  LeEoy  Bbown,  for  appellant ; 
Lbonaed  a.  Busby,  of  counsel. 

GuEBiN,  Gallaghbb  &  Babbett  and  John  R.  Hab- 
RiNGTON,  for  appellee. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
conrt. 

In  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  personal  injuries,  a  third 
trial  in  the  Circuit  Court  resulted  in  a  verdict  and 
judgment  against  appellant  for  $8,000,  and  this  appeal 
is  prosecuted  to  reverse  such  judgment. 

On  the  night  of  April  12,  1909,  as  appellee  was  driv- 
ing a  team  of  horses  hitched  to  an  open  wagon  and 
going  east  on  47th  street,  an  east-bound  electric  car 
then  being  operated  on  said  street  collided  with  said 
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wagon  and  thereby  occasioned  the  injuries  complained 
of. 

The  declaration  charges  negligence  generally  in  the 
operation  of  the  car ;  negligence  in  failing  to  give  warn- 
ing of  the  approach  of  the  car;  negligence  in  driving 
the  car  at  a  high  and  excessive  rate  of  speed;  negli- 
gence in  employing  and  retaining  an  unskillful  and  in- 
competent servant,  who  was  then  and  there  operating 
the  car ;  and  negligence  in  failing  to  equip  the  car  with 
proper  and  sufficient  brakes  and  controller. 

On  the  day  in  question  appellee  and  one  0  'Neill,  who 
drove  another  wagon,  left  Chicago  for  Downer 's  Grove 
for  the  purpose  of  hauling  some  furniture.  After  load- 
ing the  furniture  on  the  wagons  they  left  Downer's 
Grove  for  Chicago  about  six  o'clock  in  the  evening. 
When  they  arrived  at  Willow  Springs  it  was  dark  and 
raining.  They  continued  on  their  journey  until  they 
arrived  at  Western  Avenue,  where  they  went  into  a 
saloon  and  had  some  beer  and  lunch.  They  then  drove 
on  Archer  avenue  to  35th  street,  thence  east  to  Ash- 
land avenue,  then  south  to  47th  street,  thence  east  to  a 
point  near  Morgan  street,  where  the  collision  occurred. 
There  is  evidence  tending  to  show  that  when  they  ar- 
rived at  Western  avenue,  O'Neill  procured  a  lantern 
and  lighted  it  and  placed  it  on  the  rear  of  the  wagon 
driven  by  appellee ;  that  as  appellee,  who  was  driving 
behind  0  'Neill,  turned  into  47th  street,  he  looked  west 
to  see  if  a  car  was  approaching  and  saw  none;  that 
he  then  drove  east  in  the  east-bound  car  tracks  and 
looked  back  twice  before  reaching  Morgan  street,  but 
saw  no  car  approaching;  that  when  he  reached  Morgan 
street  he  looked  back  again  and  saw  a  car  approaching 
rapidly  a  distance  of  150  or  200  feet  away;  that  he 
immediately  attempted  to  turn  into  the  west-bound 
track  for  the  purpose  of  permitting  the  car  to  pass, 
but  was  unable  to  do  so  in  time  to  avoid  the  collision ; 
that  no  gong  was  sounded  on  the  car  as  it  approached 
Morgan  street. 

In  this  state  of  the  evidence  bearing  upon  the  ques- 
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tion  whether  or  not  appellee,  at  and  before  the  ool- 
lision,  was  in  the  exercise  of  due  care  for  his  own 
safety,  the  giving  of  the  peremptory  instruction  tend- 
ered by  appellant  would  have  clearly  usurped  the  func- 
tion of  &e  jury. 

It  is  not  seriously  urged  that  the  evidence  bearing 
upon  the  question  of  the  alleged  negligent  operation 
of  the  car,  did  not  justify  the  submission  of  that  issue 
to  the  jury. 

Madden,  the  r^ular  motorman  of  the  car,  and  who 
was  discharged  immediately  following  the  collision, 
was  a  witness  for  appellee.  He  testified,  in  substance, 
that  at  or  near  Western  avenue,  Jacobs,  the  conductor, 
undertook  to  operate  the  car  and  was  operating  it  when 
the  collision  became  imminent;  that  Jacobs  was  then 
sitting  on  the  stool  with  his  back  to  the  east  (the  di- 
rection in  which  the  car  was  going),  and  he  (Madden) 
was  standing  beside  the  stool  talking  to  Jacobs,  and 
doing  nothing  to  keep  a  look  out ;  that  he  did  not  see 
the  wagon  until  the  car  was  about  15  feet  from  it,  and 
that  the  wheels  of  the  wagon  were  then  right  in  the 
tracks  ahead  of  the  car. 

Jacobs,  the  conductor,  was  discharged  by  appellant 
about  ten  months  after  the  collision  and  was  not  called 
by  appellant  as  a  witness. 

Appellee  called  Jacobs  as  a  witness  in  rebuttal,  and 
he  testified  that  he  was  then  employed  as  an  insurance 
agent ;  that  he  was  formerly  employed  by  appellant  as 
a  conductor  on  its  47th  street  line  and  was  on  the  car 
upon  the  occasion  that  appellee  was  injured.  Counsel 
for  appellee  then  inquired  of  the  witness  whether  he 
was  called  as  a  witness  by  appellant  on  the  first  trial 
of  the  case,  and  to  this  inquiry  an  objection  was  inter- 
posed and  sustained. 

Counsel  fc/r  appellee  then  stated  in  the  presence  and 
hearing  of  the  jury :  **I  don't  care  to  offer  this  gentle- 
man as  my  witness,  but  I  simply  want  to  show  the  court 
that  he  is  here  in  the  court  room,  and  I  will  be  glad 
to  have  the  court  or  the  jury  ask  him  any  questions 
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they  wantf  Upon  objection  by  counsel  for  appellant 
to  such  statement,  the  court  remarked:  **Let  it  stand 
for  what  it  is  worth.  *  * 

As  staged  and  performed  by  counsel  for  appellee 
this  was  pure  equine  diversion,  which  merited  sharp 
rebuke  by  the  court  rather  than  tacit  acquiescence.  It 
may  be  doubtful,  however,  whether  any  action  by  the 
court,  short  of  a  continuance  of  the  cause,  could  be  held 
to  have  palliated  the  prejudicial  effect  of  counsePs  con- 
duct and  language  upon  appellant's  case.  There  is 
nothing  in  the  record  to  suggest  that  counsel  for  ap- 
pellee was  prompted  to  the  indulgence  of  such  con- 
duct and  speech  by  anything  that  was  said  or  done  by 
or  on  behalf  of  appellant.  It  was  wholly  without  rea- 
son or  excuse  and  can  only  be  adequately  compensated 
for  by  suffering  a  reversal  of  the  judgment  predicated 
upon  the  verdict  of  a  jury  who  were  undoubtedly  im- 
properly influenced  thereby. 

The  closing  argument  of  counsel  for  appellee  to  the 
jury  is  replete  with  intemperate  appeal  and  with  im- 
pertinent, improper  and  prejudicial  statements.  The 
reasonable  limits  of  an  opinion  forbids  a  consideration 
of  such  an  extended  argument  in  detail. 

The  case  should  be  tried  solely  upon  its  merits  and 
upon  the  competent  evidence  in  the  record. 

There  is  no  prejudicial  error  in  the  rulings  on  in- 
structions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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George  J.  Cooke  Compaiiyy  Appellee^  y.  Oustaf  jrohn- 

Bon^  Appellant. 

Oen.  No.  17^469. 

1.  Evidence — written  contract,  admissible  to  show  consideration. 
In  an  action  on  a  note,  a  written  contract  is  admissible  to  show 
that  the  consideration  for  the  note  was  the  expense  of  Installing 
and  removing  saloon  fixtures. 

2.  PowEB  OF  ATTOBNET — When  nullified.  The  vacation  of  a  judg- 
ment  by  confession  on  a  note  operates  to  nullify  the  power  of 
attorney  and  the  act  of  the  attorney  thereunder. 

3.  Judgments — eftect  of  vacating  judgment  hy  confession.  Where 
a  Judgment  by  confession  is  vacated,  the  cause  of  action  is  in  the 
same  state  as  if  commenced  in  the  ordinary  procedure  by  sum- 
mons. 

4.  Judgments — when  excessive  to  include  attorney's  fees.  Where 
a  Judgment  by  confession  on  a  note  is  set  aside  and  the  case  tried 
as  If  commenced  by  summons.  It  is  Improper  to  include  attorney's 
fees  in  the  judgment  since  the  power  of  attorney  was  nullified  by 
vacation  of  the  former  judgment 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Afilrmed  on  remittitur.  Opinion  filed 
April  30,  1913. 

Thomas  J.  Young,  for  appellant, 
Habby  A.  Daughebty,  for  appellee. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

On  May  15,  1909,  judgment  by  confession  was  en- 
tered in  the  Circuit  Court  in  favor  of  appellee  and 
against  appellant  for  $189.78  upon  a  note  for  the  sum 
of  $150,  executed  by  appellant,  dated  September  24, 
1907,  payable  to  appellee  on  demand  with  6  per  cent, 
interest.  The  warrant  of  attorney  provided  for  an 
attorney's  fee  of  $50,  but  only  $25  was  included  in  the 
judgment  for  that  service.    On  June  18, 1909,  the  said 
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judgment  was  opened  up  on  motion  of  appellant  and 
leave  was  given  him  to  plead  to  the  declaration.  In 
addition  to  the  general  issue  appellant  pleaded  spe- 
cially that  at  the  time  the  said  note  was  signed  by  him 
a  verbal  agreement  was  entered  into  with  appellee, 
whereby  appellant  was  to  use  and  sell  the  draught  beer 
of  appellee  in  certain  premises  in  the  City  of  Chicago 
during  the  period  covered  by  the  lease  that  appellant 
then  had  on  said  premises  for  the  term  ending  May  1, 
1909,  and  that  said  note  was  held  by  appellee  as  col- 
lateral security  for  the  performance  by  appellant  of 
the  terms  of  said  agreement  and  for  no  other  purpose ; 
that  at  the  termination  of  said  lease  said  note  was  to 
be  surrendered  and  cancelled  if  appellant  complied 
with  the  terms  of  said  agreei^ent;  that  appellant  did 
comply  with  the  terms  of  said  agreement  and  used 
and  sold  the  draught  beer  of  appellee  up  to  and  includ- 
ing the  30th  day  of  April,  1909.  Appellee  filed  its 
similiter  to  the  general  issue,  and  replied  to  the  special 
plea  that  it  did  not  make  the  verbal  agreement  there 
set  forth,  and  that  appellant  did  not  comply  with  the 
terms  of  any  such  agreement.  A  trial  of  the  issues 
resulted  in  a  verdict  against  appellant  for  $200,  includ- 
ing an  attorney's  fee  of  $25,  and  judgment  upon  such 
verdict. 

Appellee  introduced  in  evidence  the  note  sued  on 
and  rested,  and  appellant  then  sought  to  prove  the  ver- 
bal agr.eement  set  up  in  his  special  plea.'  In  rebuttal, 
appellee  over  the  objection  of  appellant,  was  permitted 
to  introduce  in  evidence  a  written  contract  purporting 
to  be  executed  by  the  parties  on  September  24,  1907, 
which  provides,  in  substance,  that  appellee  sells  and 
appellant  buys  1,800  barrels  of  beer  to  be  delivered  by 
appellee  to  appellant  at  his  stated  place  of  business; 
that  said  beer  shall  be  of  good  and  merchantable 
quality  and  shall  be  delivered  from  time  to  time  as 
appellant  shall  direct;  that  all  of  said  beer  shall  be 
delivered  and  taken  within  and  during  the  period  be- 
ginning October  1, 1907,  and  ending  May  1,  1911 ;  that 
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no  less  than  10  barrels  and  no  more  than  40  barrels 
shall  be  delivered  or  taken  during  each  week  of  said 
period;  that  appellant  shall  pay  therefor  the  market 
price  per  barrel,  cash  on  delivery,  and  so  much  per 
barrel  additional  as  the  government  tax  may  be  in- 
creased above  $1  per  barrel ;  that  in  the  event  of  the 
failure  of  either  party  to  perform  said  contract  the 
party  so  failing  shall  pay  to  the  other  party  as  liqui- 
dated damages  $2  for  each  and  every  barrel  of  beer 
contracted  for  and  not  delivered.  The  concluding  pro- 
vision of  said  contract  is  as  follows : 

**For  the  faithful  performance  of  this  contract  by 
the  second  party  first  party  agrees  to  rebate  to  sec- 
ond party,  about  the  first  day  of  each  month  fifty  cents 
(50^)  per  barrel.  Second  party  has  deposited  his  note 
for  $150  as  evidence  of  good  faith.  Fixtures  are  to 
remain  property  of  first  party.  Said  note  is  to  cover 
expense  of  putting  in  and  taHng  out  fixtures." 

The  main  contention  of  appellant  relates  to  the  ad- 
mission of  this  written  contract  in  evidence.  It  is  in- 
sisted that  the  note  and  not  the  written  contract  is  the 
instrument  sued  upon,  and  that  in  the  absence  of  any 
reference  to  said  contract  in  the  declaration  or  in  the 
replication  to  the  special  plea,  it  was  not  admissible 
in  evidence. 

The  suit  is  upon  the  note  and  not  upon  the  contract, 
and  if  no  issue  had  been  raised  as  to  the  consideration 
for  the  note,  the  contract  would  have  had  no  proper 
place  in  the  record.  The  contract  might  be  properly 
resorted  to  for  the  purpose  of  showing  a  considera- 
tion for  the  note,  when  want  of  consideration  or  fail- 
ure of  consideration  was  pleaded.  It  is  not  claimed 
that  the  note  might  not  be  properly  given  to  cover 
the  expense  of  putting  in  and  taking  out  any  fixtures 
which  might  be  installed  by  appellee,  and  in  this  suit 
upon  the  note  the  other  provisions  of  the  contract  are 
not  open  to  consideration. 

Appellant  made  an  attempt  to  deny  the  execution 
by  him  of  the  contract,  but  it  clearly  appears  from 
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the  evidence  that  the  contract  was  in  fact  executed  by 
him. 

It  is  uncontroverted  that  appellee  installed  in  the 
premises  occupied  by  appellant  saloon  fixtures  of  the 
value  of  $1,400,  and  that  such  fixtures  were  removed 
by  appellee  at  the  request  of  appellant  or  after  ap- 
pellant had  arranged  to  purchase  beer  elsewhere,  and 
that  the  cost  of  installing  said  fixtures  was  $398. 

If,  however,  the  written  contract  be  excluded  from 
consideration,  there  is  sufficient  evidence  in  the  record 
of  an  oral  agreement  between  the  parties  that  the  note 
should  be  given  and  accepted  as  security  to  cover  the 
expense  of  installing  and  removing  the  fixtures,  and 
this  was  a  sufficient  reason  for  the  action  of  the  court 
in  refusing  to  give  the  instruction  which  it  is  insisted 
was  improperly  refused. 

The  vacation  by  the  court  of  the  judgment  by  con- 
fession operated  to  nullify  the  power  of  attorney  and 
the  act  of  the  attorney  thereunder,  and  the  cause  of 
action  was  in  the  same  state  as  if  commenced  in  the 
ordinary  procedure  by  summons.  Morrison  Hotel  & 
Eestaurant  Co.  v.  Karsner,  245  111.  431.  In  this  state 
of  the  record  the  inclusion  in  the  verdict  and  judg- 
ment of  $25  as  attorney's  fees,  provided  for  in  the 
warrant  of  attorney  to  confess  judgment,  was  unau- 
thorized, and  such  verdict  and  judgment  are  to  that 
extent  excessive. 

If  appellee  will  within  ten  days  remit  $25  from  the. 
judgment  the  same  will  be  affirmed  for  $175 ;  otherwise 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Affirmed  on  remittitur. 

Eemittitur  filed  and  judgment  affirmed  May  1,  1913. 
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Abner  T.  Young  and  Michael  Beilly^  Appellees^  y.  Mac- 
donald Engineering  Company,  Appellant. 

Oen.  No.  17,512. 

!•  Contracts — extra  work.  In  an  action  on  a  subcontract  evi- 
dence as  to  the  valne  of  excavation  work  below  the  depth  shown  by 
the  plans  embraced  in  the  subcontract  is  properly  stricken  out. 

2.  Damaoss — wTiere  subcontractor  is  unable  to  complete  conr 
tract.  In  an  action  for  work  and  material,  where  plaint ifCs  were 
unable  to  complete  their  contract  with  defendants  to  construct 
foundations  for  pumping  stations  and  defendants  finished  the  work 
charging  plaintiffs  with  the  cost,  it  is  improper  to  allow  plaintiffs 
for  material  used  by  defendants  which  was  not  charged  to  plaintiff 
and  for  which  plaintiffs  received  the  benefit  In  reduced  cost. 

3.  Afpkals  and  ebbobs — verdict  not  sustained  though  evidence  of 
successful  party  is  sufficient  when  considered  alone.  The  doctrine 
that  a  court  of  review  will  not  reverse  a  judgment  where  the  evi- 
dence of  the  successful  party,  when  considered  by  itself,  is  clearly 
sufficient  to  sustain  the  verdict,  has  been  practically  abrogated. 

4.  iKBTKUcnoNS — When  covered  by  another  instruction.  An  in- 
struction is  properly  refused  when  covered  by  another  instruction 
which  ia  given. 

Appeal  flt>m  the  Circuit  Court  of  Cook  county;  the  Hon.  Aoelob 
J.  Pbcit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1911.  Reversed  and  remanded.  Opinion  filed  April 
30,  ldl3.  , 

Geobob  N.  Woodley  and  Caeleton  H.  Pendleton, 
for  appellant. 

AiiEXAKDEB  &  CoBUBN,  for  appellee. 

Me.  JtrsncB  Baumb  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  in  assumpsit  instituted  in  the  Cir- 
cuit Court  by  the  appellees,  co-partners,  doing  busi- 
ness as  A.  T.  Young  &  Co.,  against  the  appellant,  a 
corporation,  to  recover  $1,905.79,  claimed  to  be  due 
from  appellant  for  work  and  material,  and  wherein 
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appellant  filed  its  plea  of  set-off,  a  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  against  appellant  for 
$1,332.79,  to  reverse  whicii  judgment  this  appeal  is 
prosecuted. 

Appellant  having  procured  a  contract  from  the  City 
of  Chicago  for  the  installation  of  certain  coal-hand- 
ling and  storage  machinery  at  two  pumping  stations, 
known  as  the  Central  Park  avenue  pumping  station 
and  the  Springfield  avenue  pumping  station,  sub-let 
the  necessary  foundation  work  for  said  machinery  to 
appellees,  on  December  30,  1898.  In  May,  1899,  ap- 
pellees having  completed  the  necessary  work  at  liie 
Central  Park  avenue  station  moved  their  machinery 
and  tools  to  the  Springfield  avenue  station,  where, 
after  having  performed  a  small  portion  of  their  sub- 
.  contract,  they  were  directed  by  appellant  to  cease  work 
until  certain  other  work,  then  being  performed  by 
other  sub-contractors,  had  progressed  suflSciently  to 
enable  appellees  to  proceed  with  their  sub-contract. 
Appellees  thereupon  discharged  their  laborers  and  un- 
dertook the  performance  of  some  work  at  Olney  in  this 
state.  When  the  work  was  suspended  at  the  Spring- 
field avenue  station,  appellees  had  upon  the  ground 
there  certain  materials  and  tools  consisting  of  cement, 
crushed  stone,  sand,  lumber,  wheelbarrows,  shovels 
and  picks,  of  the  value  of  $693.50,  which  they  per- 
mitted to  remain  until  they  should  resume  work. 
When  it  became  possible  and  necessary  to  resume  work 
at  the  Springfield  avenue  station  appellees  were  un- 
able to  do  so,  by  reason  of  the  pressure  of  other  work 
and  their  inability  to  procure  the  services  of  a  com- 
petent foreman,  and  it  was  finally  agreed  between  the 
parties  that  appellant  should  proceed  and  complete  the 
work  and  charge  the  cost  of  the  same  to  appeltees,  and 
in  pursuance  to  such  agreement  appellant  oommenced 
the  performance  of  the  incompleted  sub-contract  in 
August,  1899,  and  finished  the  same  in  December  fol- 
lowing. 

While  the  record  is  somewhat  obscure  upon  the 
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point,  it  is  reasonably  inferable  therefrom  tbat  either 
in  Dec^nber,  1899,  or  January,  1900,  appellant  pre- 
pared and  presented  to  appellees  what  purported  to 
be  a  complete  statement  of  the  account  between  the 
parties  covering  the  work  performed  at  both  stations, 
and  that  sometime  thereafter  a  similar  statement  was 
prepared  by  appellees.  The  evidence  leaves  it  in  doubt 
whether  the  disputed  items  which  appear  upon  the 
statement  of  account  prepared  by  appellees  were 
brought  to  the  attention  of  appellant  prior  to  the  time 
this  suit  was  instituted  in  January,  1901. 

The  two  statements  of  account  are  in  precise  cor- 
respondence, except  as  to  three  items  which  constitute 
the  subject  matter  of  this  litigation.  As  to  the  work 
at  the  Central  Park  avenue  station,  appellant's  item- 
ized statement  shows  a  balance  due  appellees  of 
$634.09.  Appellees  have  adopted  the  several  items 
contained  in  this  statement,  but  in  addition  to  the  bal- 
ance there  shown  to  be  due  them  they  claim  $475.50 
for  **  extra  bills  not  allowed  in  statement,  and  other 
extra  work.^*  This  is  the  first  disputed  item,  and  the 
only  item  in  dispute  with  reference  to  the  work  at  the 
Central  Park  avenue  station. 

As  to  the  work  at  the  Springfield  avenue  station 
there  are  two  disputed  items,  one  of  $800,  claimed  to 
be  due  to  appellees  for  extra  work,  material  lost,  in- 
cluding sand,  stone,  cement,  lumber  and  tools  used  by 
appellant,  and  one  of  $672.17,  being  15  per  cent,  of  the 
admitted  exact  cost  of  the  work,  claimed  by  appellant 
as  a  proper  so-called  overhead  charge,  necessarily  and 
customarily  included  in  the  cost  of  the  work.  Exclud- 
ing these  two  items  of  $800,  so  claimed  by  appellees, 
and  $672.17,  so  claimed  by  appellant,  the  agreed  state- 
ment shows  a  balance  due  appellees  on  the  Springfield 
avenue  station  work  of  $6.20.  Appellant's  statement 
covering  the  work  at  both  stations,  excluding  the  two 
items  of  $475.50,  and  $800,  claimed  by  appellees  for 
extra  work,  etc.,  and  including  the  item  of  $672.17, 
elaiBsed  by  appellant,  shows  a  balance  due  appellant 
of  $41.88. 
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It  is  insisted  on  behalf  of  appellant  that  the  ver- 
dict is  against  the  manifest  weight  of  the  evidence  as 
to  each  of  the  three  disputed  items  involved. 

The  evidence  bearing  npon  the  item  of  $672.17,  being 
15  per  cent,  of  the  cost  of  the  work  at  the  Springfield 
avenue  station  to  carver  alleged  necessary  overhead 
charges,  including  expert  supervision  and  superin- 
tendence, liability  insurance,  wear  and  tear  on  ma- 
chinery and  tools,  and  general  administration  ex- 
penses, while  conflicting,  warranted  a  finding  against 
appellant  as  to  that  item.  As  to  such  overhead  charges 
the  evidence  tends  to  show  that  they  were  included, 
in  the  usual  course  of  business,  in  the  estimate  made 
by  appellant  as  the  original  contractor. 

The  two  items  of  $475.50  and  $800,  respectively, 
claimed  by  appellees  for  extra  work,  material,  etc., 
appear  to  be  the  product  of  an  afterthought  on  their 
part,  and  while  there  is  evidence  tending  to  support 
their  claim  to  the  extent  of  $270  for  ninety  loads  of 
cinders  used  in  the  foundation  at  the  Central  Park 
avenue  station  and  included  in  the  item  of  $475.50,  the 
evidence  is  insufficient  to  warrant  a  recovery  as  to  any 
other  portion  of  either  of  said  two  items  claimed  by 
them.  Other  than  the  claim  for  cinders  above  men- 
tioned, said  items  included  claims  for  excavation  work 
below  the  depth  shown  by  the  plans,  and  for  the  value 
of  the  material  which  was  left  by  appellees  at  the 
Springfield  avenue  station.  The  evidence  relating  to 
the  value  of  the  excavation  work  below  the  depth  shown 
by  the  plans  was  properly  stricken  out  by  the  court, 
because  the  same  was  embraced  within  the  terms  of 
the  sub-contract,  and  there  only  remained  to  be  con- 
sidered the  claim  for  the  value  of  the  material  used  in 
the  work  at  the  Springfield  avenue  station.  It  is  not 
controverted  that  the  material  in  question,  or  so  much 
of  the  same  as  was  fit  for  use,  was  used  by  appellant 
at  the  Springfield  avenue  station.  It,  however,  clearly 
appears  from  the  uncontradicted  evidence  that  the  cost 
of  said  material  was  not  charged  to  appellees  in  the 
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statement  of  account  for  work  and  material,  and  that 
appellees  received  the  benefit  of  the  value  of  said  ma- 
terial in  the  reduced  cost  to  them  of  the  work  done  by 
appellant  by  the  nse  of  said  material  without  charge 
therefor. 

The  doctrine  announced  in  Calvert  v.  Carpenter,  96 
ni.  63,  and  relied  upon  by  appellees,  that  a  court  of 
review  will  not  reverse  the  judgment  of  the  trial  court 
where  the  evidence  of  the  successful  party,  when  con- 
sidered by  itself,  is  clearly  sufficient  to  sustain  the 
verdict,  has  been  practically  abrogated  in  later  cases. 
Bradley  v.  Palmer,  193  111.  15;  Donelson  v.  East  St. 
Louis  &  S.  R.  Co.,  235  HI.  625. 

The  eighth  and  ninth  instructions  tendered  by  ap- 
pellant and  refused  by  the  court  were  sufficiently  cov- 
ered by  the  seventh  instruction  given  at  the  instance 
of  appellant. 

Because  the  verdict  is  against  the  manifest  weight 
of  the  evidence  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  a/nd  remcmded. 


Pasqnale  Sdiiayone  and  Michael  F.  Sehiayone,  Trading 
as  A.  P.  Schlavone  &  Son,  Defendants  in  Error^  t. 
Michael  Deddo^  Plaintiff  in  Error. 

Oen.  No.  19^095. 

1.  MuinciPAii  Ck)UBT  Act — statement  of  fact  under  Section  2S. 
A  document  appearing  in  the  record  is  not  such  a  statement  of  facts 
as  the  Municipal  Court  Act,  S  23,  contemplates  where  it  is  not  a 
bin  of  exceptions  nor  a  stenographic  report  of  the  proceedings  at 
the  trial  but  is  a  statement  in  detail  of  the  evidence  and  contains  a 
statement  of  the  questions  of  law  Involved. 

2.  MtJNiciFAL  Couvr  Act — statement  of  facts  may  t>e  stricken  if  it 
does  not  comply  with  Section  2S.  The  fact  that  a  document  in  the 
record  designated  a  statement  of  facta  is  not  such  a  statement  as  the 
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Municipal  Court  Act,  §   23,  contemplates  Is  sufficient  c^ound  Xer 
striking  It. 

3.  Municipal  Cotjbt  Act — errors  not  considered  which  are  bwed 
on  insufficient  statement  of  facts  under  Section  2S.  Wbere  errors 
assigned  are  based  entirely  on  a  statement  of  facts  whlc^  does  not 
comply  with  the  Intent  of  the  Municipal  Court  Act,  S  23,  sncli  erroFB 
cannot  be  considered. 

&rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Ibidosb  H. 
HiMss,  Jud«^,  presiding.  Heard  In  the  Branch  Appeflaite  Court  at 
the  March  term,  1913.  Affirmed.  Oplnlosi  filed  May  1,  1913.  Re- 
hearing denied  May  13,  1913. 

Beenabd  p.  Babasa,  for  plaintiff  in  error. 
Peblman  &  BosENBEBG,  f or  defendants  in  error. 

Me.  JtJSTicB  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

A  motion  is  made  on  behalf  of  the  defendants  in 
error  to  strike  from  the  transcript  of  the  record  herein 
the  document  therein  contained  designated  **  statement 
of  facts,"  and  to  aflSirm  the  judgment. 

The  document  certified  to  by  one  of  the  judges  of 
the  Municipal  Court  of  the  city  of  Chicago,  designated 
as  a  *  *  statement  of  the  facts  disclosed  by  the  evidence 
in  the  cause, ' '  is  not  such  a  stat^nent  of  facts  as  Sec- 
tion 23  of  the  Municipal  Court  Act  contemplates.  The 
statement  is  not  a  bill  of  exceptions,  nor  does  it  pur- 
port to  be  a  stenographic  report  of  the  proceedings 
at  the  trial.  It  is  a  statement  of  the  evidence  offered 
at  the  trial  and  includes  in  detail  the  evidence  in  a 
narrative  form,  giving  the  direct  examination  and 
cross-examination  of  the  witness  and  certain  admis- 
sions made  upon  the  trial.  To  the  evidence  thus  stated 
is  appended  a  statement  of  the  qtiestions  t)f  law  in- 
volved in  the  case.  The  document  appearing  in  the 
record  does  not  comply  with  the  intent  of  the  statute 
in  that,  as  above  suggested,  it  is  a  statement  of  the 
evidence  instead  of  being  a  statement  of  facets. 

While  other  grounds  are  urged  in  the  motion  for 
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striking  the  statement  from  the  record,  the  foregoing 
ground  is  sBfficient,  and  we  do  not  deem  it  necessary 
to  pass  upon  the  other  grounds  urged.  The  state- 
ment, so-called,  will  be  stricken  from  the  record. 

An  examination  of  the  errors  assigned  on  the  rec- 
ord shows  that  they  are  based  entirely  upon  the  so- 
called  statement  of  facts  and  no  other  grounds  are 
presented.  The  errors  assigned  cannot,  therefore,  be 
considered  and  tiie  judgment  must  be  affirmed. 

Affirmed. 


Louis  Henry,  Plaintiff  In  Error,  t.  Pennsylyania  Ball- 
road  Company,  Defendant  in  Error. 

Gen.  No.  18,697. 

Appeals  and  ebbobs — failure  to  file  abstract  and  "brief.  A  writ  of 
error  may  be  dlsmlBsed  for  failure  to  file  abstract  and  brief  in  ao- 
cordance  with  the  rule6  where  additional  time  was  given  on  four 
occasions  and  the  fifth  motion  for  an  extension  of  time  was  made 
four  days  after  the  date  fixed  for  the  filing  of  them  by  the  last 
order. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Newcomer,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Dismissed.    Opinion  filed  May  2,  1913. 

Henbt  &  BoBiKSON,  for  plaintiff  in  error. 

LoEsoH,  ScoFiELD  &  LoESCH,  foF  defendant  in  error. 

Peb  Cubiam.  a  motion  has  been  made  in  this  case 
to  dismiss  the  writ  of  error  for  failure  of  the  plaintiff 
in  error  to  file  abstract  and  brief  in  accordance  with 
the  rules. 

There  is  said  to  be  $11.00  involved  in  the  case. 
There  was  a  judgment  for  the  defendant  in  error  in  the 
Municipal  Court  for  costs  against  the  plaintiff,  and 
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the  case  has  been  brought  here  by  writ  of  error  prose- 
cuted by  the  plaintiff.  Additional  time  to  file  an  ab- 
stract and  a  brief  has  been  given  by  order  of  court 
on  four  occasions.  A  fifth  motion  for  an  extension 
of  time  was  made  four  days  after  the  date  fixed  for 
the  filing  of  them  by  the  last  order.  That  motion  is 
denied  and  the  motion  of  the  defendant  in  error  that 
the  writ  of  error  be  dismissed  is  allowed. 

Writ  of  error  dismissed. 


OA.SES 


SECONI>  D1STRIC5T 


OF  THB 
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DUBING  THE  TEAR  19121918. 


Willlftm  H.  Beeyes,  Appellee,  y.  John  H.  Both,  Ap- 
pellant. 

Gen.  No.  5,650. 

1  Slandeb — plea  of  not  guilty.  A  plea  of  not  guilty  In  slander 
admits  that  the  words  alleged  were  not  true  but  denies  that  they 
were  spoken. 

2.  Blandeb — inatructions.  In  an  action  for  slander  defendant 
is  not  harmed  by  an  Incorrect  instruction  which  directs  a  verdict 
for  plantiff,  an  architect,  but  does  not  leave  it  to  the  jury  to  deter* 
mine  whether  the  allegations  of  the  declaration  were  proven  that 
defendant  meant  to,  and  did  convey  by  the  words  spoken,  the 
meaning  that  plaintiff  was  unreliable  and  dishonest  in  the  practice 
of  his  profession  where  such  instruction  requires  the  Jury  to  find 
that  the  words  were  spoken  of  plaintiff  concerning  his  profession 
iuid  other  words  proved  to  have  been  spoken  at  the  same  time  were 
such  that  the  Jury  could  not  have  failed  to  find  that  the  words  set 
OQt  In  the  declaration  were  spoken  with  the  meaning  aforesaid. 

3.  Damages — when  excessive  in  slander  fiction,  A  Judgment  for 
92,000  in  an  action  for  slander  is  excessive  and  should  be  reduced 
^  U,000  where  it  is  proved  that  defendant  said  of  plaintiff,  an 
architect,  that  he  was  "the  biggest  crook  and  grafter  in  town,"  but 
tl^ere  is  no  proof  of  the  wealth  of  defendant  nor  any  averment 
0^  proof  of  special  damages. 

*•  Costs — against  appellee  where  judgment  affirmed  after  remit- 
^^ur.  On  appeal  from  a  Judgment  for  plaintiff  where  the  Judgment 
b  affirmed  after  a  remittitur  is  filed  by  appellee  as  required,  costs 
^  ^  awarded  against  appellee. 

(95)" 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  PuTEKBAUGH,  Judge,  presiding.  Heard  hi  this  court  at  the  April 
term,  1912.  Affirmed  on  remittitur.  Opinion  filed  October  15,  1912. 
Rehearing  denied  April  3,  1913. 

E.  H.  Eadlet  and  Weil  &  Babtlet,  for  appellant. 

QuiNN,  QuiNN  &  McGbath  and  Clabencb  W.  Heyl, 
for  appellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  sued  appellant  for  slander.  The  first  and 
second  counts  of  the  declaration  charged  that  appel- 
lant said  of  appellee  that  he  *4s  a  crook  and  a  graf- 
ter." The  third  count  charged  that  appellant  said 
to  appellee  in  the  presence  of  others  that  he  had  said 
in  the  oflSce  of  a  certain  justice  of  the  peace  that  *  *  you 
were  the  biggest  crook  and  grafter  in  town.''  There 
were  also  fourth  and  fifth  counts,  which  were  not  sup- 
ported by  any  proof.  Appellant's  only  plea  was  not 
guilty  and  this  admitted  that  the  words  alleged  were 
not  true,  but  denied  that  they  were  spoken.  Spolek 
Denni  Hlasatel  v.  Hoffman,  204  111.  532.  On  a  jury 
trial  appellee  had  a  verdict  for  $5,000,  remitted  $3,000 
and  had  a  judgment  for  $2,000,  from  which  defendant 
below  appeals. 

Appellee  proved  the  speaking  of  the  words  charged 
in  the  first  and  second  counts  in  the  office  of  a  jus- 
tice of  the  peace,  and  the  speaking  of  the  words 
charged  in  the  third  coimt  on  the  street  near  by,  when 
appellant  left  the  office  of  the  justice  and  met  appellee 
on  the  street.  Appellee  is  an  architect.  He  had  drawn 
plans  for  a  house  erected  by  appellant  and  also  plans 
for  bookcases  in  said  house,  and  appellant  had  been 
sued  for  some  matter  concerning  said  bookcases,  and 
the  suit  seems  to  have  been  on  trial  and  appellee  had 
been  sent  for  to  serve  as  a  witness,  but  had  not  ar- 
rived when  the  words  set  forth  in  th^  first  and  secoad 
counts  were  spoken.  The  suit  was  then  in  some  way 
disposed  of  and  appellant  went  upon  tiie  street  and 
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met  appellee  and  in  the  presence  of  others  told  appel- 
lee what  he  had  jnst  said  about  him.  Appellant  con- 
tended that  what  he  said  in  the  office  of  the  justice  was 
that  if  appellee  said  that  he  had  seen  the  bookcases 
he  would  be  a  crook,  and  he  denied  that  on  the  street 
he  called  him  anything  but  a  liar.  The  clear  prepond- 
erance of  the  evidence  is  that  appellant  spoke  the 
words  set  forth  in  the  first  three  counts  of  the  declara- 
tion. There  was  no  proof  of  the  wealth  of  appellant, 
nor  was  there  any  averment  or  proof  of  special  dam- 
ages to  appellee,  and  we  are  of  the  opinion  that  the 
judgment  is  still  excessive,  and  that  it  should  be  re- 
duced to  $1,000  or  that  a  new  trial  should  be  awarded. 
We  are  disposed  to  consider  the  first  instruction, 
given  at  appellee's  request,  as  incorrect.  It  directed 
a  verdict  and  did  not  leave  it  to  the  jury  to  determine 
whether  the  allegations  of  the  declaration  were  proven 
that  appellant  meant  to,  and  did  by  these  words  con- 
vey to  those  who  heard  him  speak,  the  meaning  that 
appellee  was  unreliable  and  dishonest  in  the  practice 
of  his  profession  and  would  defraud  or  assist  in  de- 
frauding persons  who  employed  him  as  an  architect. 
That  instruction  did  require  the  jury  to  find  that  the 
words  were  spoken  of  appellee  concerning  his  pro- 
fession, and  other  words  which  were  proved  to  have 
been  spoken  at  the  same  time  were  such  that  the  jury 
could  not  have  failed  to  find  that  the  words  set  out 
in  the  declaration  were  spoken  with  the  meaning  afore- 
said, and  therefore  appellant  was  not  harmed  by  the 
omission. 

This  opinion  will  be  lodged  with  the  clerk  and  the 
parties  will  be  notified  and,  if  within  five  days  $1,000 
of  the  judgment  is  remitted,  the  judgment  will  be  af- 
firmed in  the  sum  of  $1,000  at  the  costs  of  appellee. 
If  not,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Appellee  having  filed  a  remittitur  herein  in  the 
sum  of  $1,000,  the  judgment  is  therefore  affirmed  in 
the  sum  of  $1,000,  at  the  costs  of  appellee. 

Affirmed  on  remittitur. 

YOL.  OLXXIX  T 
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Allen  N.  Smithy  Appellee,  y.  William  H.  Hart^  Ap- 
pellant. 
Gen.  No.  5,615. 

1.  Pabtnebship — verbal  arrangement,  A  partnership  to  deal  In 
real  estate  may  exist  by  a  verbal  arrangement  and  such  an  arrange- 
ment is  not  within  the  Statute  of  Frauds. 

2.  Pabtnebship — hov>  intention  of  parties  in  their  dealings  ascer- 
tained. Where  it  is  alleged  that  certain  parties  were  partners,  their 
Intention  in  their  dealings  must  be  ascertained  from  their  acta, 
words  and  conduct 

3.  Pabtnebship — when  may  he  found  that  contract  of,  was  made. 
It  can  well  be  said  that  a  contract  of  partnership  was  made  where 
many  real  estate  deals  were  Jointly  made  by  the  parties  and  the 
profits  and  losses  divided  and  they  did  business  from  time  to  time 
in  their  names  as  a  firm  and  one  or  more  witnesses  testified  that 
one  of  the  parties  said  they  were  partners  in  a  certain  deal  which 
admission  is  denied  only  by  such  party. 

4.  Pabtnebship — misappropriation  of  assets.  If  two  parties  were 
partners  in  a  deal  involving  a  certain  farm  and  one  reported  to  the 
other  that  he  paid  $80  per  acre  for  it  when  he  paid  |75,  and  sold 
it  to  the  other  who  paid  a  profit  on  it  on  the  basis  of  the  cost  having 
been  $80,  such  conduct  on  the  part  of  the  one  amounted  to  a  mis- 
appropriation of  partnership  assets. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Righabd 
S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Rehearing 
denied  April  2,  1913. 

Henry  S.  Dixon  and  Geobgb  C.  Dixon,  for  appellant. 
Bbooks  &  Brooks,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
conrt. 

Appellee  filed  a  bill  in  chancery  a.crainst  appellant 
for  an  accounting,  alleging  that  the  parties  were  part- 
ners, in  general  partnership  to  buy,  sell  and  trade  in 
land,  and  other  property,  and  share  the  profits  and 
losses  equally;  that  the  partnership  commenced  about 
September  1,  1904,  and  continued  until  about  July, 
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1906.  An  answer  was  filed  denying  partnership.  The 
canse  was  referred  to  a  Master  in  Chancery  to  take 
and  report  the  proofs  only.  On  a  hearing  in  the  Cir- 
cuit Court  it  was  decreed  that  the  parties  were  part- 
ners and  on  the  accounting  the  court  found  appellant 
owed  appellee  $800,  and  gave  a  judgment  and  decree 
therefor  against  appellant.  The  case  is  brought  to 
this  court  on  appeal. 

Numerous  errors  are  assigned  on  the  record,  but  as 
only  questions  of  fact  as  to  the  weight  of  the  evidence 
are  touched  upon  in  appellant's  brief  and  argument, 
together  with  the  law  claimed  to  be  applicable,  the  case 
resolves  itself  into  one  of  the  evidence  (no  point  being 
made  in  the  argument  on  the  erroneous  admission  or 
rejection  of  evidence)  and  the  law  applicable  to  the 
facts  proven. 

It  is  clear  from  the  evidence  of  both  parties  that 
there  was  no  written  contract  of  partnership,  and  in 
such  case  all  the  evidence  must  be  construed  in  the  light 
of  what  is  actually  proven  as  to  the  dealings  of  the 
parties  with  each  other,  and  the  manner  in  which  each 
party  dealt  with  others,  with  knowledge,  actual  or  con- 
structive, of  the  other  party. 

The  intention  of  the  parties  in  dealing  must  be  as- 
certained from  their  acts,  words  and  conduct.  Bowen 
V.  Rutherford,  60  111.  41 ;  Van  Buskirk  v.  Van  Buskirk, 
148  lU.  22 ;  Briggs  v.  Kohl,  132  111.  App.  484 ;  Heyman 
V.  Heyman,  210  HI.  524 ;  Haug  v.  Haug,  193  111.  645. 
A  partnership  may  exist  even  to  deal  in  real  estate  by 
a  verbal  arrangement,  and  such  an  arrangement  is  not 
within  the  Statute  of  Frauds.  Van  Housen  v.  Cope- 
land,  180  HI.  74. 

Having  seen  that  by  the  law  a  partnership  may  exist 
under  a  verbal  agreement,  that  the  agreement  may  be 
either  expressed  or  implied,  and  that  the  existence  of 
the  agreement  may  be  proven  by  either  direct  or  cir- 
cumstantial evidence,  there  remains  but  the  question 
of  the  facts  in  evidence  in  the  case  to  determine  whether 
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or  not  a  contract  of  partnership  existed  between  the 
parties  to  this  suit. 

Appellee  testified  that  a  verbal  contract  of  co-part- 
nership was  entered  into.  It  is  conceded  that  a  great 
many  real  estate  deals  were  made  and  the  profits 
divided;  that  a  great  number  of  other  deals  were 
started,  but  never  completed,  and  the  expense  thereof 
borne  by  the  parties  jointly  and  that  occasional  set- 
tlements of  profits  or  losses,  as  the  case  might  be,  were 
made. 

Appellant  contends  however,  that  each  real  estate 
deal  was  a  separate  and  distinct  matter,  and  that  the 
parties  were  jointly  interested  in  each  deal  as  it  came 
along,  but  that  no  partnership  existed  at  any  time. 

Appellee  is  corroborated  by  the  circumstances  con- 
clusively shown  in  evidence.  The  parties  did  busi- 
ness, at  least  from  time  to  time,  and  a  number  of  times, 
in  the  firm  name  of  Smith  &  Hart;  kept  funds  in  the 
bank  from  time  to  time  in  the  name  of  Smith  &  Hart ; 
that  they  jointly  dealt  in  many  farms,  and  shared  the 
profits,  and  jointly  paid  the  expenses  of  other  deals. 

Appellee  testified  that  the  McGinness  farm  deal  was 
one  on  which  he  put  much  work,  and  it  is  shown  by 
the  evidence  that  the  expense  accounts  were  settled 
between  the  parties,  which  accounts  contained  items  of 
expense  paid  in  connection  with  the  McGinness  farm. 

One  or  more  witnesses  testified  for  appellee  that 
Hart  said  he  and  Smith  were  partners  in  the  McGin- 
ness deal. 

Appellant  alone  denies  this  admission,  and  alone  tes- 
tified that  he  and  appellee  were  not  partners  at  any 
time. 

The  circumstances,  which  are  uncontroverted,  show 
a  course  of  dealing  between  the  parties  from  which  it 
could  well  be  said  that  appellee  was  amply  corrob- 
orated in  his  testimony,  that  a  contract  of  partner- 
ship was  made. 

The  only  matter  claimed  to  be  unsettled  was  the  Mc- 
Ginness farm  deal,  involving  320  acres  of  land,  and  the 
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court  below  was  justified,  from  the  evidence,  in  finding 
that  the  deal  on  that  farm  was  a  partnership  matter. 
It  is  shown  by  the  evidence  that  appellant  reported 
to  appellee  that  he,  appellant,  paid  $80  per  acre  for 
the  farm,  while  the  evidence  of  the  man  who  sold  the 
farm  was  that  appellant  paid  him  only  $75  per  acre 
for  it. 

■ 

Appellee  bought  the  farm  from  appellant  and  paid 
a  profit  on  it  on  the  basis  of  the  cost  having  been 
$80  per  acre,  thus  leaving  $5  per  acre  to  be  accounted 
for  in  the  partnership  accounts. 

If  a  partnership  is  held  to  have  been  proven  between 
the  parties  as  to  this  farm,  the  conduct  of  appellant 
amounted  to  a  misappropriation  of  partnership  assets 
to  the  amount  of  $800  of  appellee 's  money. 

We  are  of  the  opinion  that  the  holding  of  the  trial 
court  was  right  on  both  the  law  and  the  facts,  and 
therefore  the  decree  is  affirmed.    • 

Affirmed. 


Elizabeth  Hardin,  Appellee,  t.  City  of  Moline,  Ap- 
pellant* 

Gen.  No.  5,657. 

1.  Evidence — aa  to  position  of  injured  party  in  the  family.  In  a 
personal  Injury  action  an  objection  to  the  testimony  of  plaintiff 
that  she  had  four  children  aijd  a  husband  and  her  occupation  was 
doing  washing  and  Janitor  work  is  properly  overruled. 

2.  Cities  and  vuxaoes — notice  of  defective  aidewallc.  In  a  per- 
sonal injury  action  evidence  that  it  was  customary  for  the  police 
to  report  defects  In  the  sidewalks;  that  the  reports  were  put  on 
slips  which  were  collected  by  the  Street  Commissioner;  that  the 
defect  in  question  was  reported  two  days  before  the  accident  and 
that  the  Street  Commissioner  was  on  duty  at  that  time,  is  sufficient 
to  charge  the  city  with  notice. 

3.  Cities  and  villages — questions  for  jury.  Where  it  appears 
that  defendant,  a  city,  was  charged  with  notice  of  a  defective  side- 
walk and  neglected  to  make  repairs  and  as  a  result  plaintiff  sus- 
tained injuries,  the  court  does  not  err  in  not  directing  a  verdict 
tor  defendant. 

4.  Damaqes — toihere  verdict  ia  not  excessive.    A  verdict  for  |1,450 
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for  Injuries  sustained  by  a  woman  through  falling  on  a  de- 
fective sidewalk  is  not  ezcessive  where  plaintiff  was  unabU  to 
work  for  two  years  and  thereafter  her  earning  capacity  was  re- 
duced about  half,  and  prior  to  the  accident  she  was  accustomed  to 
work  six  days  a  week,  earning  one  dollar  and  a  half  a  day. 

6.  Instructions — when  need  not  contain  oil  elements  necessary 
to  recovery.  Where  an  instruction  does  not  direct  a  verdict  it 
need  not  contain  all  elements  entitling  plaintiff  to  recover. 

6.  iNSTBUcnoNS — when  not  error  to  refuse.  It  is  not  error  to 
refuse  an  instruction  which  is  merely  an  abstract  proposition  of 
law. 

7.  iNBTBTTcnoNB — Where  instruction  does  not  assume  defendant 
liable.  An  instruction  to  the  effect  that  if  the  Jury  believe  that 
defendant  city  negligently  permitted  a  hole  to  remain  in  the  side- 
walk and  knew  or  by  the  exercise  of  reasonable  care  might  have 
known  of  said  hole  for  a  sufficient  length  of  time  to  repair  it,  then 
plaintiff  is  entitled  to  recover,  is  not  open  to  the  objection  that  it 
assumes  the  city  liable. 

8.  Instbuctions — when  refusal  of  instructions  is  not  reversible 
error.  The  refusal  of  proper  Instructions  is  not  reversible  error 
where  such  instructions  If  given  would  not  have  changed  the 
verdict 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
William  H.  Geist,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Re- 
hearing denied  April  3,  1913.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

G.  A,  Shallbero,  for  appellant. 
Peek  &  Dietz,  for  appellee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  was  injured  by  falling  into  a  hole  in  a  side- 
walk in  the  City  of  Moline.  In  her  declaration  she 
charges  appellant  with  negligence  in  that  it  permitted 
the  said  sidewalk  at  the  place  where  the  hole  existed 
to  be  and  remain  in  an  unsafe  condition,  after  notice, 
etc.,  and  in  failing  to  properly  light  that  portion  of 
the  street  in  which  the  alleged  defect  existed.  The  plea 
of  not  guilty  was  filed,  and  a  trial  had,  resulting  in 
favor  of  appellee,  with  verdict  and  judgment  against 
appellant  for  $1,425.     An  appeal  is  prayed  to  thia 
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court,  -with  17  errors  assigned,  but  appellant  presents 
in  argument  only  the  following : — (1)  It  was  improper 
to  introduce  proof  that  plaintiff  was  the  head  of  a 
family;  (2)  There  was  no  proper  evidence  introduced 
to  show  either  actual  or  implied  notice  to  the  City  of 
Moline  of  the  alleged  defect  in  the  sidewalk;  (3)  The 
verdict  of  the  jury  is  against  the  weight  of  the  evi- 
dence ;  (4)  The  court  erred  in  not  directing  a  verdict 
for  defendant,  (a)  at  the  close  of  plaintiff  ^s  case,  (b) 
at  the  close  of  all  the  evidence;  (5)  The  damages 
awarded  are  excessive;  (6)  the  court  erred  in  giving 
plaintiff's  instructions  Nos.  1,  2  and  3  as  modified;  (7) 
The  court  erred  in  refusing  defendant's  instructions 
Nos.  2,  3  and  5 ;  and  on  the  grounds  pointed  out  in  the 
argument  appellant  seeks  a  reversal,  thereby  waiving 
all  other  errors  assigned. 

Taking  up  the  points  made  in  argument,  the  first  to 
be  considered  is  the  alleged  improper  introduction  of 
evidence  showing  the  members  of  the  family  of  appel- 
lee. There  is  no  proof  in  the  record  that  appellee  was 
the  head  of  a  family,  or  that  any  one  of  the  members 
of  the  family  was  dependent  on  the  earnings  of  appel- 
lee for  support.  Indeed,  it  is  shown  by  the  evidence 
that  appellee  lived  with  her  husband,  who  in  law  is 
the  head  of  the  family. 

The  evidence  on  the  subject  of  the  members  of  the 
family  is  as  follows: — (Appellee's  Testimony.)  **I 
have  a  family;  I  have  four  children  and  a  husband; 
my  occupation  during  the  last  eight  or  nine  years  has 
been  washing,  ironing  and  janitor  work;"  which  tes- 
timony as  the  questions  were  asked  was  objected  to 
as  irrelevant,  incompetent  and  immaterial,  and  the 
objections  were  overruled. 

Under  the  authority  of  City  of  Joliet  v.  Conway,  119 
HI.  489,  the  overruling  of  the  objections  to  this  evi- 
dence was  not  error.  The  only  theory  on  which  it 
could  be  contended  to  be  erroneous  was  that  such  evi- 
dence might  tend  to  arouse  the  sympathy  of  the  jury ; 
but  appellant  is  hardly  in  condition  to  make  that  point. 
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and  cannot  avail  itself  of  the  objection  to  appellee's 
testimony,  because  without  objection  it  was  allowed  to 
be  shown  for  appellee  by  the  witness  Fanny  Lee,  that 
she  was  a  daughter  of  appellee  and  lived  with  her 
father  and  mother,  and  that  she  had  two  sisters  and 
one  brother. 

The  evidence  of  the  witness  Fanny  Lee  was  sub- 
stantially the  same  as  that  of  appellee  on  the  same 
subject,  so  that  the  jury  had  the  very  same  evidence 
before  them,  whether  they  considered  the  evidence  of 
appellee,  which  was  objected  to,  or  the  evidence  of 
Fanny  Lee,  which  was  not  objected  to. 

The  second  point  made  in  the  argument  is  the  lack 
of  evidence  to  show  notice  to  the  city  of  the  defect  in 
the  sidewalk.  The  proof  was  that  years  before,  under 
a  former  Mayor,  the  practice  had  been  inaugurated 
and  followed  of  having  police  officers,  when  they  came 
into  the  office  of  the  police,  before  leaving,  after  hav- 
ing been  on  duty,  to  report  to  the  desk  officer  all  de- 
fects they  had  found  in  the  streets  and  sidewalks,  and 
of  having  the  desk  officer  make  a  notation  thereof  in 
a  book,  and  prepare  a  slip,  giving  an  indication  of  the 
defect  and  its  locality,  and  hanging  the  slip  on  a  cer- 
tain hook  in  the  office  for  the  superintendent  of  streets, 
and  of  having  the  street  superintendent  go  to  that  of- 
fice at  least  once  each  day,  and  get  these  notes  or  slips, 
under  orders  to  proceed  to  make  necessary  repairs  at 
once,  without  waiting  for  any  special  order  from  the 
Mayor. 

The  proof  further  is  that  this  practice  had  been  fol- 
lowed after  that  Mayor  had  retired,  and  the  Mayor 
came  into  office  who  was  in  office  at  the  time  of  the 
accident,  and  that  the  police  records  show  under  date 
of  August  29,  1907,  two  days  before  the  accident, 
'*  Wash-outs  on  9th.  Avenue  between  27th.  and  29th. 
streets.  Eept.  to  Comr.'*  It  was  also  proved  that 
this  was  made  by  the  desk  officer,  and  that  the  abbre- 
viation above  quoted  meant,  *  *  Reported  to  Street  Com- 
missioner/' and  that  the  place  specified  was  the  place 
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where  the  accident  occurred;  that  the  slip  containing 
the  entry  was  placed  on  the  Street  Commissioner's 
hook  in  his  oflSce;  that  the  Street  Commissioner  came 
into  that  office  every  morning  between  seven  and  eight 
0  'clock,  and  took  such  slips  as  were  upon  the  hook,  and 
that  the  Street  Commissioner  was  on  duty  during  the 
entire  month  of  August,  1907,  and  always  got  the  slips. 

It  is  not  contended  by  appellant,  at  least  it  is  not 
pointed  out  in  the  argument,  how  this  evidence  was 
incompetent,  irrelevant  and  immaterial  any  further 
than  to  say  so,  but  the  only  point  to  be  gleaned  from 
the  argument  is,  that  the  proof  does  not  go  far  enough, 
and  show  that  at  the  time  of  the  accident,  any  one  had 
been  instructed  by  resolution  or  ordinance  to  report 
defects,  make  entries  in  the  book,  or  on  slips  and  hang 
the  slip  on  the  hook;  and  that  it  did  not  appear  from 
the  evidence  by  a  like  resolution  or  ordinance  that  the 
Street  Commissioner  had  been  instructed  to  collect  the 
slips.  In  short,  that  it  is  not  shown  it  was  the  legal 
duty  of  anybody  to  do  anything  so  far  as  streets  and 
sidewalks  are  concerned.  The  Street  Commissioner, 
Hanson's  testimony,  was  given  on  a  former  trial,  and 
read  at  this  trial,  said  Hanson  having  died  before  the 
second  trial.  He  testified  as  to  directions  given  him 
by  the  Mayor  who  succeeded  the  Mayor  under  whom 
the  custom  is  claimed  to  have  originated,  and  who  was 
the  Mayor  at  the  time  of  the  accident,  and  that  those 
directions  were  in  substance  like  the  instructions  un- 
der the  former  Mayor.  He  also  testified  to  the  slips, 
and  to  his  getting  them,  and  to  his  being  on  duty  all  of 
the  month  of  August,  1907,  so  that  the  city  must  have 
had  actual  notice  through  the  officer  presumably  ac- 
tually charged  with  the  duties  of  looking  after  the 
streets  and  sidewalks. 

If  the  Street  Commissioner  had  notice  acquired  in 
any  way  it  amounted  to  notice  to  the  city.  Under  the 
authority  of  City  of  Joliet  v.  Looney,  159  111.  471,  this 
was  sufficient  notice  and  the  evidence  in  the  record 
in  the  relation  thereto  was,  in  the  main,  competent  and 
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admissible,  at  least  we  see  no  reversible  error  in  its  ad- 
mission. 

The  next  point  made  in  thB  argument  is  that  the 
verdict  is  against  the  weight  of  the  evidence.  This 
was  a  question  for  the  jury.  There  was  proof  that 
appellee  fell  into  a  hole  in  the  sidewalk,  and  that  she 
was  hurt  thereby ;  that  she  was  attended  by  physicians 
for  treatment  for  the  injuries  resulting  from  the  ac- 
cident; that  she  had  to  be  sent  to  the  hospital,  where 
an  operation  was  performed,  by  which  a  part  of  the 
shin  bone  was  removed ;  that  she  incurred  quite  a  large 
expense  for  medical  and  surgical  attendance.  This  is 
in  no  way  rebutted  or  denied.  If  the  city  was  charge- 
able with  notice  of  the  defect  in  the  sidewalk  that 
caused  the  injury  when  appellee  fell,  and  had  reason- 
able time  after  getting  such  notice  to  repair  the  de- 
fect, and  did  not,  then  as  a  matter  of  law,  under  the 
evidence,  it  was  liable.  We  hold  the  city  was  liable. 
This  being  our  opinion,  we  hold  that  the  court  did  not 
err  in  not  directing  a  verdict,  which  disposes  of  the 
fourth  point  made  in  the  argument. 

On  the  question  of  the  damages  being  excessive, 
there  is  nothing  in  the  evidence  to  indicate  passion, 
prejudice  or  improper  conduct, on  the  part  of  the  jury, 
and  the  verdict  is  as  near  the  actual  damages  shown 
in  the  evidence  as  a  jury  would  naturally  arrive  at. 

Appellee  was  accustomed  to  work  six  days  in  a 
week,  earning  $1.50  per  day.  She  was  incapacitated 
for  work  about  two  years.  She  had  to  walk  on  crutches 
thereafter  and  was  able  to  work  but  a  part  of  the  time. 
She  suffered  serious  pain.  The  trial  occurred  about 
four  years  after  the  accident,  and  there  was  proof  that 
for  two  years  she  could  not  work  at  all,  and  after  the 
two  years  her  earning  capacity  was  reduced  by  about 
one-half.  Her  loss  of  earnings  and  her  physician's 
bill  would  pmount  to  nearly  as  much  as  the  verdict,  to 
say  nothing  of  the  pain  and  suffering.  The  amount  of 
damages  was  for  the  jury  to  determine,  and  unless  it 
appears  that  the  jury  were  moved  by  passion  or  pre- 
judice, or  something  outside  of  the  evidence,  their  ver* 


Second  Distbigt — ^Ootobeb,  1912.  107 

Hardin  t.  City  of  Mollne,  179  111.  App.  101. 

diet  should  not  be  diBtitrbed  on  account  of  its  amount. 

As  to  the  error  in  giving  plaintiff's  instructions  Nos. 
1,  2  and  3  as  modified :  Instruction  No.  1  does  not  di- 
rect a  verdict,  therefore  it  was  not  necessary  for  it 
to  include  all  of  the  elements  entitling  the  plaintiff  to 
a  recovery.  It  purports  to  say  what  would  be  neg- 
ligence on  the  part  of  the  city  only.  The  defendant 
might  be  guilty  of  negligence,  and  yet,  the  plaintiff 
might  not  be  entitled  to  a  verdict.  The  negligence  of 
the  defendant  is  one  thing,  that  of  the  plaintiff  another, 
and  inasmuch  as  the  instruction  did  not  direct  a  find- 
ing of  guilty,  it  was  not  error  to  give  it. 

Our  views  on  the  questions  of  fact  involved  in  the 
first  instruction  are  herein  stated,  and  we  are  not  in- 
clined to  reverse  the  judgment  on  account  of  the  giv- 
ing of  this  instruction. 

The  criticism  made  on  the  second  instruction  is  that 
it  is  faulty  in  that  it  assumes  the  city  liable,  whether 
there  was  any  notice  to  the  city  or  not.  We  do  not 
think  it  subject  to  that  criticism.  By  it,  the  jury  were 
told,  if  they  believed  the  city  negligently  permitted  a 
hole  to  remain  in  the  sidewalk,  and  that  the  city  knew, 
or  by  the  exercise  of  reasonable  care  might  have  known 
of  said  hole,  for  a  sufficient  length  of  time  to  repair  it, 
etc.,  then,  believing  other  things  enumerated  in  the 
instruction,  the  plaintiff  was  entitled  to  recover. 

There  was  sufficient  evidence  on  which  to  base  the 
third  instruction.  Dr.  Bennett  testified  as  to  his  serv- 
ices, and  that  they  were  reasonably  worth  from  $150 
to  $200,  and  that  appellee  had  paid  him  $90  of  it  by 
her  labor. 

We  have  not  carefully  examined  the  record  as  to 
other  payments,  if  any,  or  physician's  charges,  if  any, 
but  in  our  judgment  there  was  sufficient  evidence  to 
warrant  the  giving  of  this  instruction,  because  by  it 
the  jury  were  told  to  take  into  consideration  the 
proofs,  if  any,  of  physician's  bills  paid,  or  what  ap- 
pellee had  become  liable  for  as  shown  by  the  evidence. 

Appellant's  refused  instructions  Nos.  2,  3  and  5 
were  properly  refused.     The  third  instruction  was 
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merely  an  abstract  proposition  of  law,  for  the  refus- 
ing of  which  no  error  can  be  successfully  urged.  The 
second  and  fifth  instructions  were  misleading.  There 
was  nothing  direct  in  the  evidence  from  which  neg- 
lect could  be  inferred  to  secure  medical  attendance. 

The  evidence  shows  about  the  usual  course  taken  in 
this  case  that  is  pursued  by  people  in  appellee's  walk 
in  life.  Not  calling  a  physician  until  home  remedies 
are  exhausted  is  commonly  resorted  to  by  people  in 
that  rank.  Appellee  testified  that  she  called  in  Dr. 
Sargent,  Monday  or  Tuesday,  and  that  the  accident 
happened  Saturday  night.  Dr.  Sargent  says  it  was 
September  12th  when  he  was  called,  and  then  he  did 
not  treat  appellee's  leg,  and  never  did.  The  injury 
to  her  leg  which,  according  to  the  evidence,  did  not 
seriously  develop  at  once,  more  than  an  apparent 
bruise,  was  the  principal  cause  of  appellee's  trouble, 
and  that  trouble  was  first  treated  by  Dr.  Bennett. 

The  refused  instructions  were  well  calculated  to  mis- 
lead the  jury  in  that  regard,  and  it  is  not  seen  how 
the  verdict  would  have  been  different  if  these  instruc- 
tions had  been  given,  so  if  it  was  error  to  refuse  them, 
it  was  not  an  error  of  sufficient  magnitude  to  warrant 
a  reversal. 

Seeing  no  reversible  error  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 


IBLzxTj  L.  Blcliardson,  Appellee^  t.  Iowa  Central  Ball- 
way  Company^  Appellant. 

Gen.  No.  5,672. 

1.  Mastkb  AifD  SEBYAKT — presvmption  that  hraJceman  knowi 
danger  of  crossing  stoitch.  It  Is  presumed  that  a  brakeman  knew 
the  location  and  construction  of  a  switch  and  the  danger  of  cross- 
ing in  front  of  a  moving  car. 
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2.  Masteb  and  servant — where  tie  in  railroad  is  partly  turned 
away.  Where  plain  tiff »  a  hrakeman.  Is  injured  while  crossing  a 
switch  in  front  of  a  moving  car,  it  is  not  negligence  for  the  railway 
company  to  have  a  partly  burned  tie  in  the  track  when  the  injury 
cannot  he  attributed  to  It. 

3.  Masteb  and  sebvant — choosing  unsafe  method.  Where  a 
brakeman  is  injured  while  coupling  the  air  brakes  on  moving  cars 
when  he  could  Just  as  well  have  done  so  while  they  were  standing 
still,  he  assumes  the  risk  incident  to  the  operation. 

4.  Mastes  and  servant — custom  of  others  in  same  kind  of  occu- 
pation does  not  excuse  one  who  takes  risk.  The  fact  that  it  is  the 
custom  to  couple  the  air  brakes  while  cars  are  in  motion  does  not 
relieve  a  brakeman  of  the  duty  of  exercising  due  care  for  his  own 
safety. 

5.  Masteb  and  servant — contributory  negligence.  Judgment  for 
plaintiff  reversed  where  the  evidence  shows  plaintiff  was  not  in  the 
exercise  of  due  care  for  his  own  safety  at  the  time  he  received  the 
injury  and  his  negligence  resulted  in  his  injuries. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon.  Fbank 
D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  with  finding  of  facts.  Opinion  filed  October 
15,  1912.    Rehearing  denied  April  3,  1913. 

George  W.  Seevers,  W.  H.  Bremner  and  W.  J, 
Graham^  for  appellant. 

John  M.  Wilson,  N.  F.  Anderson  and  James  H. 
Andrews,  for  appellee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  commenced  his  suit  against  appellant  to  re- 
cover for  injuries  alleged  to  have  been  sustained  by 
him  while  acting  as  a  brakeman  on  a  freight  train  of 
appellant  at  Monmouth,  Illinois,  on  the  morning  of 
October  17,  1909.  His  declaration  alleges  negligence 
of  appellant  in  its  railroad  yards  at  Monmouth.  By 
the  first  count  of  the  declaration  it  is  alleged  that  ap- 
pellant was  negligent  in  not  keeping  its  tracks  bal- 
lasted, and  in  allowing  spaces  to  remain  between  the 
ties  and  trndemeath  the  rails  in  which  there  was  no 
ballast.    The  second  count  of  the  declaration  alleged 
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the  operation  of  the  railroad,  and  that  it  was  the  duty 
of  appellee  to  assist  in  adjusting  and  lining  up  the 
air-brake  devices  on  his  train,  and  to  run  over  the 
ties,  rails,  etc.,  of  appellant,  in  the  yards  at  Monmouth, 
while  his  train  was  being  made  up;  that  there  was  a 
certain  switch  constructed  in  such  a  defective  maimer 
on  account  of  a  burned  or  chiseled  tie,  that  while  ap- 
pellee was  performing  his  duties,  his  foot  caught  under 
a  part  of  this  switch,  and  between  certain  ties  used 
in  the  construction  of  the  switch,  and  thereby  he  was 
run  down  by  the  train  in  question  and  injured.  A  trial 
was  had,  resulting  in  a  verdict  and  judgment  of  $7,000 
damages,  and  defendant  below  appeals. 

The  train  was  No.  96  and  was  running  from  Os- 
kaloosa  to  Peoria,  passing  Monmouth  on  the  trip.  Un- 
der the  rules  of  appellant,  when  the  train  arrived,  it 
passed  into  the  custody  of  the  yard  master  and  his 
crew,  who  did  the  switching  and  cutting  out  of  cars 
to  be  there  left,  and  the  switching  crew  made  up  the 
train  again,  when  it  was  placed  in  charge  of  the  train 
crew.  The  train  crew  were  then  required  to  couple 
up  the  air  on  the  brakes  and  proceed.  With  the  train 
in  question,  this  course  was  pursued,  and  at  the  time 
the  accident  happened,  the  switching  crew  were  in 
charge  of  the  train,  doing  the  necessary  switching. 
Before  the  switching  was  finished,  appellee  found  that 
it  would  save  time  for  the  train  crew,  if  he  coupled 
up  the  air  while  the  train  was  being  made  up.  A  cut, 
as  it  is  called,  of  the  cars  was  then  being  backed  west 
by  the  yard  crew  for  the  purpose  of  coupling  it  to 
another  part  of  the  train.  Appellee,  while  the  cars 
were  in  motion,  started  to  fix  the  air  brake  readv  to 
be  coupled,  when  the  two  parts  of  the  train  came  to- 
gether, and  in  so  doing  started  to  run  across  the  track 
just  in  front  of  a  freight  car  then  being  pushed  west. 
H«i  stumbled  and  fell  on  the  track,  was  caught  by  a 
freight  car  and  his  arm  crushed. 

He  contends  that  he  caught  hia  foot  on  the  rail,  on 
one  side  or  the  other  of  the  switch,  alleged  in  the  dec- 
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laration  to  be  defectively  coxiBtnicted,  and  that  at  that 
point  the  tie  underneath  some  iron  plates  had  been 
burned,  or  in  some  way  worn  down  so  that  there  was  a 
larger  space  than  there  otherwise  would  have  been 
underneath  the  rail,  and  that  it  was  the  negligence  of 
appellee  to  use  a  tie,  or  suffer  one  to  remain  in  that 
was  partially  burned. 

We  are  satisfied  from  the  proofs  that  at  the  switch 
stand  in  question  there  could  not  be  sufficient  move- 
ment of  a  switch  bar  to  answer  the  purposes  of  a 
switch,  without  there  being  a  space  under  each  rail 
large  enough  so  that  any  one  crossing  the  track,  could 
catch  his  toe  under  the  rail  in  the  open  space. 

Appellee  was  a  railroad  man  and  must  be  presumed 
to  have  known  that  switch  stand  was  there,  and  to  have 
known,  in  a  general  way  at  least,  the  construction  of 
railway  switches,  and  that  it  was  dangerous  to  cross 
in  front  of  a  moving  car  at  a  switch,  and  if  he  caught 
his  foot  there,  we  are  of  the  opinion  he  must  be  con- 
sidered to  have  been  injured  by  his  own  neglect,  and 
that  it  was  not  negligence  for  the  company  to  have  an 
opening  under  the  rail  at  the  switch,  and  that  the  part 
burned  away,  or  worn  away,  but  slightly  increased 
the  size  of  the  hole  underneath  the  tie,  and  that  the 
injury  cannot  be  attributed  merely  to  that. 

There  is  a  conflict  in  the  evidence,  at  least,  from 
which  it  might  appear  that  appellee  was  not  injured 
at  the  place  where  the  switch  is  located,  but  15  or  20 
feet  further  west,  where  there  was  no  hole  under  the 
rail,  and  that  in  fact  he  simply  stumbled  over  the  rail 
itself,  through  his  own  carelessness. 

It  is  apparent  from  the  evidence,  that  appellee  knew 
of  the  existence  of  a  rule  of  the  company,  by  which, 
when  the  train  reached  the  yards  at  Monmouth,  it 
went  into  the  charge  of  the  switch  crew,  so  that  he 
could  hardly  be  said  to  be  in  the  line  of  his  duty  at 
the  time  he  was  injured. 

This  is  substantially  his  story  of  the  accident,  and 
on  that  alone  we  think  it  is  clear  that  he  was  guilty  of 
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negligence.  This  is. what  he  testified  to:  **When 
Hawkins  went  out  I  knew  he  was  the  switchman.  I 
did  not  see  him  give  any  signal.  I  might  have  seen 
him,  but  I  did  not  pay  any  attention  to  it.  Was  not 
out  there  watching  them  switch.  Failor  (the  yard  fore- 
man) came  in  also.  He  told  me  they  had  another  cut 
to  make.  I  knew  they  had  that  one  cut  to  make.  I 
did  not  see  Hawkins  signal  to  go  back  on  the  train 
when  they  did.  I  had  not  given  any  signal  yet.  I 
knew  when  he  did  signal  that  train  to  the  engineer, 
that  they  would  back  that  section  down,  and  I  went 
behind  those  cars,  knowing  they  were  going  to  back 
them  down  there  sometime.  I  knew  they  would  back 
them  down  in  time,  but  did  not  know  how  soon  they 
would  do  it.  I  knew  when  I  went  behind  that  car  that 
they  might  back  on  me  at  any  time.  I  knew  it  was 
their  business  to  finish  that  switching,  and  I  knew  the 
switching  was  not  done.  I  went  across  there  to  turn 
that  air  cock,  or  angle  cock.  I  knew  in  a  way  that 
after  the  cars  were  backed  down  onto  the  rest  of  the 
train,  and  the  engine  brought  back  and  put  on  the 
train,  that  the  switch  crew  would  then  leave  that  place 
and  turn  the  train  over  to  the  train  crew,  but  they 
never  notified  us,  or  anything  of  that  kind.  I  knew 
that  after  the  train  was  made  up,  I  would  have  an  op- 
portunity to  turn  these  angle  cocks,  and  line  up  my 
air.  That  could  have  been  done  by  our  train  crew 
when  the  train  was  standing  still,  but  I  went  through 
there  behind  that  car  to  turn  that  angle  cock  to  save 
time,  and  by  that  I  saved  four  or  five  minutes.'' 

It  was  attempted  to  be  shown  by  appellee  that  it  had 
been  the  custom  for  years  for  train  men  to  adjust  the 
air  brakes  whenever  they  could,  sometimes  while  the 
train  was  being  made  up,  and  sometimes  after  it  was 
made  up ;  but  in  either  event,  whether  it  was  a  custom 
or  not,  it  is  clearly  apparent  from  the  evidence  that 
the  air  brakes  could  have  been  adjusted  after  the  train 
was  made  up,  for  he  testified  the  train  would  have 
waited  until  he  had  finished  doing  the  work.     He 
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sought  to  fix  the  air  brakes  while  the  cars  were  in  mo- 
tion, when  he  could  have  done  it  when  the  cars  were 
standing  still.  It  is  clear  that  the  adjusting  of  the  air 
brakes  while  the  cars  were  in  motion  was  far  more 
dangerous  than  fixing  them  while  the  cars  were  stand- 
ing still.  If  one  mode  is  in  fact  more  dangerous  than 
another,  and  he  had  his  option  to  choose  between  the 
dangerous  and  the  less  dangerous,  and  voluntarily- 
adopted  the  more  dangerous  method  he  cannot  recover, 
if  injured,  because  his  course  was  not  dictated  by  ordi- 
nary care  for  his  own  safety.  Peoria,  D.  &  E.  E.  Co. 
V.  Puckett,  42  HI.  App.  642. 

If  he  could  adjust  the  air  brakes  while  the  cars  were 
standing  still,  he  had  no  right  to  do  so  while  the  cars 
were  moving,  and  if  he  did  so,  he  assumed  the  risk 
incident  to  that  operation.  In  other  words,  to  save 
a  few  minutes  in  time,  when  he  had  the  option  of  choos- 
ing the  safer  method,  he  had  no  right  to  imperil  life  or 
limb.  Henderson  v.  Coons,  31  HI.  App.  75.  The  evi- 
dence as  to  the  practice  of  others  in  coupling  the  air 
brakes  does  not  help  him  out  because  merely  showing 
the  custom  or  practice  of  others  would  not  relieve  him 
of  the  duty  of  exercising  due  care  and  caution  for  his 
own  safety. 

The  customary  way  might  be  a  very  negligent  way, 
and  even  though  the  practice  had  been  so  long  estab- 
lished that  the  company  could  be  charged  with  notice 
of  it,  stUl,  appellee  would  not  be  excused  thereby  from 
the  duty  of  using  care  for  his  own  safety.  Union  Wire 
Mattress  Co.  v.  Wiegref,  133  HI.  App.  514;  Chicago, 
B.  I.  &  P.  E.  Co.  V.  Clark,  108  HI.  113. 

In  the  view  this  court  takes  of  this  case  it  is  con- 
sidered unnecessary  to  pass  on  the  questions  of  the 
rulings  of  the  trial  court  on  the  evidence,  or  alleged 
errors  in  the  giving  or  refusing  of  instructions. 

The  evidence  shows  to  the  satisfaction  of  this  court 
that  appellee  was  careless ;  that  he  was  not  using  due 
care  and  caution  for  his  own  safety  at  the  time  he  was 
injured.    The  judgment  is  therefore  reversed. 

Reversed  with  finding  of  facts. 
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Finding  of  facts  to  be  incorporated  in  the  judgment. 
We  find  that  appellee  was  not  in  the  exercise  of  due 
care  for  his  own  safety  at  the  time  when  he  received 
the  injury,  and  that  he  was  guilty  of  negligence  which 
resulted  in  his  injuries. 


3.  E.  House,  Appellee,  y.  John  Linn  &  Company,  Ap- 
pellant. 

Gen.  No.  6,677. 

1.  Chancebt — when  cross-Mil  not  necessary  on  Mil  for  an  ae^ 
counting.  Where  a  bill  for  an  accounting  between  the  parties  aa  co- 
partners contains  a  statement  that  complaiannt  is  ready  and  willing 
and  offers  to  pay  defendant  what,  if  anything,  appears  to  be  due 
on  taking  the  account  no  cross-bill  is  necessary  for  any  relief 
defendant  may  seek  on  the  subject  of  an  account 

2.  Accou!^Tii^a — tohen  findings  of  master  sustciined  by  the  trial, 
court  not  disturbed.  Findings  of  a  master  on  an  accounting  sus- 
tained by  the  trial  court  will  not  be  disturbed  on  appeal  unless  clear 
mistake  or  fraud  is  shown. 

3.  Partnership — when  partner  estopped  from  demanding  de- 
tails of  expense  of  certain  work  on  Mil  for  accounting.  Complain- 
ant in  a  bill  against  his  copartner  for  an  accounting  is  estopped 
from  demanding  details  of  the  expense  of  picking  and  loading 
certain  apples  where  he  was  present  at  various  times  when  they 
were  being  picked  and  packed  and  acquiesced  when  the  copartner 
told  him  that  it  was  inconvenient  to  keep  the  cost  of  each  car 
separate,  and  where  he  accepted  statements  showing  the  gross  ex- 
pense without  calling  for  details. 

4.  Partnership — when  partner  justified  in  dealing  outside  part- 
nership. Defendant  In  a  bill  for  an  accounting  by  his  copartner 
will  be  held  justified  in  buying  apples  from  a  certain  orchard  and 
selling  them  to  third  parties  where  complainant  by  letter  informed 
him  that  unless  he  could  get  better  apples  from  such  orchard  he 
need  not  ship  them  but  could  buy  them  himself  and  have  whatever 
there  was  in  It 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  PuTERBAUGH,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Rehearing 
denied  April  3,  1913. 
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Sheen  &  Dayh),  for  appellant. 

Page,  Wead,  Htjntbb  &  SouijjY,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

This  appeal  involves  questions  of  fact  only,  as  ap- 
pears from  the  assignment  of  errors.  A  Bill  in  Chan- 
cery was  filed  by  appellee  against  appellant  for  an  ac- 
counting between  the  parties  as  co-partners.  Issues 
were  made  up,  and  the  cause  referred  to  a  Master  to 
take  proofs  and  state  and  report  an  account,  together 
with  the  testimony.  The  bill  contained  the  usual 
prayer  for  an  accounting,  the  complainant  stating 
therein  that  he  was  ready  and  willing,  and  offered  to 
pay  to  the  defendant,  what,  if  anything  should,  upon 
the  taking  of  the  account,  appear  to  be  due  from  him, 
so  that  no  cross-bill  became  necessary  for  any  relief 
the  defendant  in  the  bill  might  seek  on  the  subject  of 
an  account.    Clinton  v.  Winnard,  135  111.  App.  274. 

The  master  took  the  proofs,  stated  the  account,  and 
reported  the  same  together  with  the  evidence.  Objec- 
tions were  heard  before  the  Master  and  overruled,  and 
the  objections  were  made  exceptions  in  the  Circuit 
Court  and  overruled,  and  a  decree  was  entered  in  favor 
of  appellee  for  $149.83. 

Appellant  brings  the  case  to  this  court  by  appeal. 
The  findings  of  the  Master  ui)on  an  accounting,  sus- 
tained by  the  trial  court,  on  conflicting  evidence,  will 
not  be  disturbed  on  appeal  unless  clear  mistake  or 
fraud  is  shown.  Williams  v.  Lindblom,  163  HI.  346. 
We  have  examined  the  record  in  this  case  to  determine 
whether  there  is  any  evidence  of  fraud  or  mistake,  and 
see  nothing  that  will  justify  a  reversal  on  that  ac- 
count. 

The  facts  and  the  proceedings  in  this  case  briefly 
stated,  as  shown  by  the  record,  are  that  appellant  was 
a  dealer  in  apples  in  Peoria.  Appellee  and  appellant 
entered  into  a  partnership  arrangement  by  which  ap- 
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pellee  was  to  go  into  Green  connty,  Illinois,  and  buy 
apple  orchards,  and  pick  and  ship  the  apples  to  ap- 
pellant at  Peoria,  and  the  latter  should  sell  them,  and 
they  should  divide  the  profits  equally.  One  orchard 
(Prindle's)  was  bought  and  shipped,  and  certain  car- 
loads were  bought,  picked  and  shipped  from  an  or- 
chard known  as  Seel's  orchard.  When  the  work  was 
completed  and  the  apples  sold,  the  partners  disagreed 
as  to  the  results,  and  this  proceeding  was  the  result 
of  the  disagreement. 

Appellee  charged  the  expense  of  picking  and  loading 
each  car,  in  gross,  and  was  unable  to  give  at  the  hear- 
ing the  items  in  details  making  up  said  expense,  and 
it  is  claimed  appellee  owed  it  to  his  partner  to  keep 
an  itemized  statement  of  his  expense,  and  that  the 
master  erred  in  allowing  him  the  expense  in  gross, 
when  he  could  not  give  the  items.  As  to  several  of 
the  cars,  the  partners  stipulated  that  the  items  named 
in  gross  were  the  expense  on  those  cars.  The  evidence 
shows  that  appellant  was  present  at  various  times 
when  apples  were  being  picked  and  packed,  and  ap- 
pellee told  appellant  it  was  not  convenient  to  keep  the 
expense  of  each  car  separate,  and  that  appellant  ac- 
quiesced, and  that  he  received  cars  where  the  state- 
ments showed  the  gross  expense  and  accepted  the 
statement,  and  did  not  call  for  details.  We  think  the 
master  rightly  concluded  that  by  his  course  of  con- 
duct, he  was  estopped  from  demanding  details  from 
appellee  so  long  afterward.  At  a  certain  stage  in  the 
work  appellee  ceased  to  pick  and  ship  apples  to  ap- 
pellant from  the  Seel  orchard,  but  did  thereafter  buy 
apples  from  that  orchard  on  his  own  account,  and  sold 
them  to  others  than  through  appellant.  Appellant 
claims  appellee  had  no  right  to  do  this,  and  that  he 
was  entitled  to  an  accounting  thereof.  Appellant 
wrote  a  letter  to  appellee  in  which  he  told  appellee 
that  unless  he  could  get  better  apples  from  the  Seel 
orchard  than  those  already  shipped,  he  need  not  ship 
any  more  from  the  Seel  orchard,  but  that  he  could 
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buy  those  himself  if  he  wanted  to,  and  have  whatever 
there  was  in  it.  This  justified  appellee  in  dealing 
thereafter  with  the  Seel  apples  alone,  outside  of  the 
partnership,  and  he  did  so.  There  is  a  controversy 
between  the  parties  as  to  the  number  of  barrels  of 
apples  contained  in  the  last  car  received,  whether  it 
was  140  barrels  as  appellant  claims,  or  160  as  appellee 
claims,  and  what  the  receipts  were  from  those  apples. 
Upon  this  question  the  evidence  was  conflicting.  Ap- 
pellee swore  160  barrels  were  shipped.  The  bill  of 
lading  seems  to  show  160  barrels,  and  appellant  once 
stated  there  were  160  barrels.  There  is  evidence  there 
were  only  140  barrels.  The  evidence  is  conflicting  as 
to  how  much  was  received  for  those  apples.  Appel- 
lant now  claims  that  many  barrels  were  rotten  and 
lost.  There  is  evidence  supporting  the  report,  and 
evidence  against  it.  And  indeed  appellant  once  stated 
he  got  $3.85  for  these  apples,  which  he  afterwards 
denied.  The  master  saw  these  witnesses  who  gave  this 
conflicting  testimony.  There  is  testimony  in  the  rec- 
ord to  support  the  master's  conclusion.  He  evidently 
believed  the  witnesses  for  appellee.  There  is  no  such 
great  preponderance  of  the  evidence  for  appellant  as 
to  authorize  us  to  reach  a  different  conclusion.  The 
master's  report  is  well  supported  by  the  evidence. 
Seeing  no  error  in  the  record  the  decree  of  the  court 
below  is  affirmed. 

Afp^rmed. 
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William  Balswic^  Appellee^  y.  Julia  Balswie,  Appellant. 

Gen.  Nos.  6,677,  6,678. 

1.  Appeals  and  errors — when  errors  waived.  Errors  asaUraed 
but  not  argued  may  be  deemed  to  have  been  waived. 

2.  Instructions — when  not  accurate  in  not  confining  jury  to  facts 
and  circumstances  in  evidence.  An  instruction  is  not  harmful  to 
defendant  which  states  "If  you  believe  from  all  the  evidence,  facts 
and  circumstances  in  this  case  that  the  defendant  is  guilty  of 
adultery  it  matters  not  that  such  belief  on  your  part  is  based  upon 
direct  or  circumstantial  evidence  or  both,  though  not  technically 
accurate  in  not  confining  the  jury  to  the  consideration  of  the  facts 
and  circumstances  in  evidence. 

3.  Instructions — error  cannot  Re  complained  of  where  party 
made  same  mistake.  Even  if  an  instruction  for  complainant  that 
"If  you  believe  from  all  the  evidence,  facts,  and  circumstances  in 
this  case,"  etc.  is  erroneous,  defendant  cannot  complain  on  the 
ground  that  it  allowed  the  Jury  to  go  outside  the  evidence  where 
some  of  her  given  instructions  contain  the  words  "under  all  the 
circumstances"  and  "if  the  facts  and  circumstances." 

4.  EiViDKNCE — instruction  as  to  preponderance  of  evidence  where 
adultery  is  charged.  An  instruction  in  a  divorce  proceeding  that  a 
greater  amount  than  a  preponderance  of  the  evidence  is  required 
to  find  one  guilty  of  adultery  is  erroneous. 

5.  Evidence — when  time  and  place  of  conversation  tetween  par- 
ties need  not  he  shown.  In  divorce  proceedings  it  is  not  error  to 
allow  a  witness  to  show  a  conversation  between  the  parties  though 
the  time  and  place  of  such  conversation  has  not  been  shown. 

6.  Evidence — when  question  properly  excluded  as  assuming  ex- 
istence of  a  fact.  In  divorce  proceedings  a  question  to  complainant 
as  to  when  he  first  began  to  quarrel  with  his  wife  about  going 
with  other  men  is  properly  excluded  as  assuming  that  he  quar- 
reled with  her. 

7.  Evidence — exclusion  of  question  subsequently  answered  in  ef- 
fect. A  party  cannot  complain  that  a  question  was  improperly  ex- 
cluded where  an  answer  was  subsequently  permitted  to  a  question 
to  the  same  effect. 

8.  Evidence — when  party  cannot  complain  that  objection  to  ques- 
tion  was  overruled.  Defendant  cannot  complain  that  his  objection 
to  a  question  was  overruled  where  such  question  was  not  answered 
but  was  changed  in  form  and  answered  without  objection. 

9.  Divorce — verdict.  A  verdict  in  divorce  proceedings  stands 
exactly  like  a  verdict  in  an  action  at  law. 
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10.  AiocNDicENTS — When  amendment  after  verdict  by  changing 
name  mentioned  proper.  In  divorce  proceedings  on  the  ground  of 
adultery  where  the  bill  charges  adultery  with  one  Bachtus  about 
seven  years  before  and  the  evidence  tends  to  show  adultery  with 
one  Pochtus  shortly  before  the  trial.  It  is  not  reversible  error,  after 
verdict  that  defendant  was  guilty  of  adultery  with  Pochtus,  and 
pending  a  motion  for  new  trial,  to  allow  an  amendment  changing 
the  name  Bachtus  to  Pochtus  where  no  objection  was  made  on  the 
ground  of  variance,  the  names  being  idem  sonana, 

11.  AionrDMENTs — iDhen  assumed  no  surprise  worked.  It  must 
be  assumed  that  an  amendment  to  the  bill  in  divorce  proceedings 
worked  no  surprise  where  it  was  made  without  objection  or  intima- 
tion of  surprise.   ^ 

12.  Appeals  aiid  ebbobs — when  question  as  to  sufficiency  of  Mil 
waived.  By  answering  the  bill  and  going  through  the  trial  without 
any  objection  as  to  the  sufficiency  of  the  bill,  defendant  in  divorce 
proceedings  waives  the  right  to  raise  the  question  of  its  sufficiency 
in  the  Appellate  Court 

13.  Appeals  aitd  ebbobs — when  defendant  cannot  urge  insuffi- 
ciency of  Mil.  Where  defendant  answers  the  bill  and  goes  through 
the  trial  without  objecting  to  Its  sufficiency,  he  waives  the  right  to 
nrge  its  insufficiency  in  a  motion  for  new  trial  and  then  urge  the 
point  on  appeal  to  the  Appellate  Court  on  the  ground  that  the 
court  erred  in  not  granting  a  new  trial. 

14.  DivoBCE — suit  m4>ney  on  appeal  by  wife.  There  is  no  statute 
authorizing  an  allowance  of  suit  money  and  solicitor's  fees  to  the 
wife  who  appeals  from  a  divorce  decree  against  her  for  misconduct. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Charles 
R  Campbbix,  Judge,  presiding.  Hear^  in  this  court  at  the  October 
term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Rehearing 
denied  April  2,  1913. 

TTbban  p.  Gauagheb  and  Feank  J.  Wise,  for  ap- 
pellant. 

Lagobb  &  Blatt,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 

court. 

Appellee  filed  his  bill  for  divorce,  charing  cruelty, 
habitual  drunkenness  and  adultery.  Appellant  an- 
swered, denying  all  the  charges.  Replication  was  filed 
to  such  answer,  and  under  the  issues  so  formed,  a  trial 


120  Appbllatb  Cotjbts  of  Jlltsois. 

Balswic  ▼.  Balswic,  179  111.  App.  118. 

was  had  by  the  court  and  a  jury  called  pursuant  to 
the  statute  on  appellant's  motion.  During  the  trial 
the  charges  of  cruelty  and  habitual  drunkenness  were 
withdrawn,  and  the  cause  was  finally  submitted  to  the 
jury  on  the  issue  of  adultery  only.  The  jury  returned 
a  verdict  finding  the  appellant  guilty  of  adultery  with 
one  Charles  Pochtus.  A  motion  for  a  new  trial  was 
made,  and  pending  the  motion  for  a  new  trial,  leave 
was  asked  and  granted  to  appellee  to  amend  his  bill, 
which  was  accordingly  done,  in  effect  changing  the 
name,  *' Charles  Bachtus,''  to  ** Charles  Pochtus.*' 
The  motion  for  a  new  trial  was  overruled  and  a  decree 
of  divorce  was  entered  on  the  verdict  of  the  jury. 
From  this  decree  an  appeal  was  taken  to  this  court. 
Appellant  assigns  numerous  errors,  but  confines  her- 
self, and  specifically  points  out  to  this  court  in  her  ar- 
gument the  following:  (1)  The  verdict  and  decree 
are  not  supported  by,  and  are  contrary  to  the  evi- 
dence; (2)  errors  in  rulings  on  evidence;  (3)  errors  in 
instructions.  All  other  errors  assigned  are  by  this 
court  deemed  to  have  been  waived  by  appellant.  Har- 
row V.  Grogan,  219  111.  288;  BanfiU  v.  Twyman,  172 
HI.  123;  Lingle  v.  West  Chicago  Park  Com'rs,  222  HI. 
384.  Complaint  is  made  of  4  instructions  given  at  the 
request  of  appellee,  and  qt  1  instruction  refused,  asked 
by  appellant.  The  instruction  given  for  appellee  first 
complained  of  is  as  follows:  **If  you  believe  from 
all  the  evidence,  facts,  and  circumstances  in  this  case 
that  the  defendant  is  guilty  of  adultery,  it  matters  not 
that  such  belief  on  your  part  is  based  upon  direct  or 
circumstantial  evidence,  or  both.'*  The  first  criticism 
made  by  appellant  is  that  it  did  not  confine  the  jury 
to  the  consideration  of  the  facts  and  circumstances  in 
evidence,  but  allowed  them  to  go  outside  the  evidence 
to  find  facts  and  circumstances.  While  not  technically 
accurate  we  cannot  see  that  this  instruction  was  harm- 
ful to  appellant.  While  the  precise  point  argued  in 
this  case  was  not  specifically  argued  in  the  following 
cited  cases,  yet  in  Chicago  &  E.  L  B.  Co.  v.  Bains,  106 
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HI.  App.  539,  and  in  the  Supreme  Court  in  Pioneer 
Cooperage  Co.  v.  Romanowicz,  186  HI.  9,  an  instruc- 
tioli  similar  in  phraseology  is  held  to  be  good.  Even 
if  it  be  conceded  that  this  instruction  is  erroneous  this 
court  would  not  be  justified  in  reversing  the  decree  for 
such  an  error  because  appellant  fell  into  a  similar  or 
worse  error  in  some  of  her  given  instructions,  in  which 
the  words,  ** under  all  the  circumstances,'*  or  *'if  the 
facts  and  circumstances,**  were  used,  and  is  therefore 
in  no  situation  to  complain.  A  party  cannot  complain 
of  an  error  in  instructions  when  the  same  error  is 
found  in  the  instructions  of  the  complaining  party. 
Mclnturff  v.  Insurance  Co.  of  N.  A.,  248  111.  92.  The 
bill  charges  adultery  with  other  men  than  those  spe- 
cifically named.  Suspicious  circumstances  to  say  the 
least,  were  testified  to  in  connection  with  Pochtus, 
Qreenas  and  Rokus.  It  was  proper  for  the  court  to 
give  instructions  on  the  question  of  adultery  with  any 
one,  or  all,  of  the  parties  named  in  the  evidence  and 
such  instructions  do  not  direct  the  attention  of  the 
jury  to  anything  not  alleged  in  the  bill.  Either  the 
allegation  of  adultery  with  other  men  than  those  spe- 
cifically named,  or  the  allegation  of  adultery  with 
those  specifically  named,  were  proper  subjects  of  in- 
quiry in  the  case,  under  the  evidence,  and  it  was 
proper  for  appellant  to  ask,  and  for  the  court  to  give, 
instructions  based  on  the  evidence  as  to  either,  or  all, 
of  such  allegations.  The  first  refused  instruction  is 
justly  open  to  the  criticism  that  it  had  the  tendency 
to  mislead  the  jury,  because  it  told  them,  if  it  had 
been  given,  that  a  greater  amount  than  a  preponder- 
ance of  the  evidence  was  required  to  find  one  guilty 
of  adultery.  The  Supreme  Court  has  repeatedly  held 
that  adultery  may  be  established  by  a  preponderance 
of  the  evidence.  Stiles  v.  Stiles,  167  HI.  576 ;  Lenning 
V.  Lenning,  176  HI.  180;  Heyman  v.  Heyman,  210  111. 
524.  Nothing  reversible  is  perceived  in  any  of  the 
points  made  by  appellant  on  the  giving  or  refusing  of 
instructions.    It  is  claimed  to  be  error  for  the  court 
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to  have  ruled  that  a  conversation  between  the  par- 
ties to  the  suit  might  be  shown  by  the  witness  Behrens 
over  the  objection  that  the  time  and  place  of  the  con- 
versation asked  for  had  not  been  shown.  There  is  no 
rule  of  evidence  requiring  the  time  and  place  to  be 
fixed  to  show  conversations  with,  or  admissions  of,  a 
party  to  the  suit.  On  cross-examination  all  such  in- 
formation can  be  elicited  if  desired.  There  is  no  er- 
ror in  that  ruling  of  the  court.  The  admissions  of  a 
party  against  his  interest  are  substantive  proof  and 
may  be  shown  in  the  first  instance  without  a  previous 
examination  of  the  party  making  the  admission  and 
without  first  locating  the  time  when,  or  place  where, 
the  admission  was  made.  Second  Borrowers  & 
Investors  Bldg.  Ass'n  1.  Cochrane,  103  Dl. 
App.  29,  and  authorities  therein  cited.  It  is 
next  said  that  the  court  erred  in  sustaining  an 
objection  to  the  question  asked  appellee  on  cross- 
examination,  which  question  was  as  follows: 
**When  did  you  first  begin  to  quarrel  with  your  wife 
about  going  with  other  menf  Objection  to  this  ques- 
tion was  made  on  the  ground  it  assumed  that  ap- 
pellee had  quarreled  with  his  wife.  The  objection  was 
sustained.  The  ruling  was  technically  correct.  Even 
if  it  be  conceded  such  ruling  was  error,  the  next  ques- 
tion put  by  appellant's  counsel  was  the  same  in  effect, 
to  which  appellee  interposed  an  objection,  which  was 
overruled,  and  the  witness  allowed  to  answer.  Ap- 
pellant's counsel  saw  fit  to  pursue  the  inquiry  no  fur- 
ther. Next,  appellant  complains  of  a  ruling  of  the 
court  on  an  objection  to  a  question  which  was  never 
answered  by  the  witness.  The  question  put  to  the  wit- 
ness was  as  follows:  **Now  did  you  ever  see  these 
two  parties  that  I  have  just  named  go  into  a  bed- 
room?" Objected  to  and  overruled.  The  question 
was  not  answered.  Then  counsel  for  appellee  stated 
he  would  change  the  form  of  the  question,  which  he 
did,  and  the  question  as  changed  was  answered  with- 
out objection.  Appellant  requested  a  jury  trial,  and 
her  case  was  heard  and  decided  by  the  jury  as  to  all 
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qtiestions  of  fact.  No  reversible  error  is  shown  in 
rulings  on  evidence,  or  in  the  instmctions  given  to  the 
jury  or  in  refusing  instmctions  asked.  The  ver- 
dict of  the  jury  stands  exactly  like  a  verdict  in  a 
suit  at  law,  and  is  controlled  by  the  same  rules  that 
are  applicable  to  a  verdict  in  a  suit  at  law.  This  court 
must  be  satisfied  the  verdict  is  clearly  against  the 
weight  of  the  evidence  before  it  would  be  justified  in 
reversing  the  case  on  a  question  of  fact.  The  rule  of 
law  is  that  any  competent  evidence,  direct  or  circum- 
stantialy  that  satisfies  the  minds  of  the  jury  as  rea- 
sonable and  just  men,  that  parties  charged  with  adul- 
tery are  guilty  of  it  is  sufficient  to  sustain  their  verdict. 
There  is  a  large  preponderance  of  evidence  that  ap- 
pellant was  of  a  lascivious  disposition,  evidenced  by  her 
conduct  with  men  other  than  her  husband;  that  she 
was  guilty  of  taking  improper  liberties  with  other  men 
and  soliciting  other  men  to  have  sexual  intercourse 
with  her.  Her  acts  as  shown  by  the  evidence  largely 
preponderate  on  the  side  of  illegitimate  sexual  inter- 
course. Not  one,  but  several,  testify  to  different  las- 
civious acts.  She  alone  denies  each  charge  made,  but 
the  jury  were  justified  in  believing  that  several  wit- 
nesses would  hardly  be  willing  to  swear  falsely  to  the 
several  acts  of  improper  conduct  of  appellant  detailed 
by  them  and  the  jury  believed  the  witnesses  for  ap- 
pellee. On  one  of  the  occasions  testified  to,  appellant 
went  into  a  bed-room  with  a  man  other  than  her  hus- 
band and  remained  a  few  minutes  and  the  bed,  which 
was  made  up  before,  was  all  mussed  up,  as  the  wit- 
ness says,  soon  after  she  and  the  man  were  in  the  room 
and  came  out.  Another  witness  testifies  to  having 
seen  appellant  and  Charles  Pochtus  come  out  of  a  bed- 
room. The  bill  charges  adultery  with  one  Charles 
Bachtns.  The  evidence  related  to  Charles  Pochtus. 
The  evidence  of  a  witness  places  Pochtus  and  appel- 
lant late  a  night  in  a  dark  place  between  two  factories, 
where  they  went  together  and  remained  ton  or  fifteen 
minutes,  and  then  came  out.    The  bill  charges  adultery 
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with  Charles  Bachtus  about  seven  years  before.  The 
testimony  as  to  Pochtus  was  at  a  later  date.  No  ob- 
jection was  made  on  the  ground  of  variance  at  the 
trial.  If  there  had  been,  the  bill  could  have  been 
amended.  No  continuance  was  sought  on  the  ground 
of  surprise.  The  evidence  all  related  to  Pochtus.  The 
names  Bachtus  and  Pochtus  can  be  so  pronounced  as 
to  he  idem  sona/its.  After  verdict  the  bill,  without  ob- 
jection, was  amended  and  changed  to  ** Pochtus.*' 
There  was  no  reversible  error  in  the  record  in  that  re- 
gard— ^first,  because  the  names  are  idem  sonans,  and 
second,  because  the  point  was  not  saved  at  the  trial  by 
any  objection  on  the  ground  of  variance.  There  was 
no  motion  for  a  continuance  on  the  ground  of  surprise. 
Again,  there  was  a  charge  in  the  "bill  of  adultery  with 
other  men  under  which  the  evidence  as  to  Charles 
Pochtus  could  have  been  admitted.  The  witness  Nor- 
bitt  testified  about  Charles  Pochtus  and  that  he  was 
his  boarder.  It  is  clear  from  the  record  that  appellant 
knew  of  Norbitt's  testimony.  Appellant  heard  Norbitt 
testify  about  Pochtus  and  herself  being  at  a  social 
gathering  held  at  the  house  of  one  Alex  about  a  year 
before  the  trial  and  that  she  and  this  boarder  went 
to  Norbitt  *s  house  and  took  Norbitt 's  child  there  and 
put  it  to  bed  and  then  went  between  the  factories.  She 
did  not  testify  she  did  not  know  such  a  boarder,  but 
denied  she  went  to  Norbitt  *s  house  with  Pochtus,  or 
any  other  man.  As.  there  was  such  a  man  and  he 
boarded  at  Norbitt  *s  house  and  as  she  did  not  testify 
she  did  not  know  Norbitt 's  boarder,  it  is  suflScientfy 
clear,  when  all  of  the  evidence  is  considered,  that  she 
must  have  known  to  whom  the  evidence  related.  If, 
because  he  was  called  by  another  name,  she  was  taken 
by  surprise  and  wished  to  have  time  to  find  him  she 
should  have  asked  a  postponement  of  the  trial  for 
that  purpose.  If  a  new  trial  had  been  granted  to  en- 
able her  to  produce  Pochtus  his  evidence  would  be 
cumulative  only  and  would  not  necessarily  be  believed 
by  the  jury,  for  under  the  evidence  the  jury  were  justi* 
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fied  in  believing  appellant  was  not  entitled  to  much 
credence.  It  is  suflScient  to  say,  that  in  the  opinion  of 
this  court,  a  prima  fade  case  was  made  by  appellee 
which  was  not  changed  by  the  evidence  introduced  by 
appellant,  so  that  the  court  did  not  err  in  refusing  to 
sustain  motions  for  a  directed  verdict,  either  at  the 
close  of  complainant's  testimony,  or  at  the  close  of  all 
the  testimony.  If  appellant  was  not  satisfied  that  the 
I)ill  was  suflScient  the  proper  course  for  her  to  have  tak- 
en was  to  demur  to  the  bill  and  not  ailswer  and  then 
wait  until  after  trial  and  verdict.  As  we  read  the  rec- 
ord, no  objections  were  urged  during  the  trial  on  the 
ground  of  variance.  The  amendment  to  the  bill  by 
which  the  name  Bachtus  was  changed  to  Pochtus,  we  are 
bound  to  assume,  worked  no  surprise  on  appellant,  be- 
cause it  was  made  without  objection  or  exception,  or 
even  an  intimation  that  she  was  surprised  thereby  and 
hence  it  was  regular  and  proper.  Franke  v.  Hanly,  215 
HI.  216.  It  is  too  late  after  a  trial  on  the  merits  and  a 
verdict  to  raise  questions  on  the  suflSciency  of  the  bill. 
By  answering  the  bill  and  going  through  trial  without 
any  objection  which  would  raise  questions  as  to  the 
sufficiency  of  the  bill,  thus  treating  the  biU  as  if  suf- 
ficient, appellant  waived  the  right  to  raise  the  question 
of  insufficiency  in  this  court,  or  even  to  urge  the.  point 
on  a  motion  for  a  new  trial  in  the  trial  court,  and  then 
for  that  reason  urge  the  point  on  appeal  in  this  court 
on  the  ground  that  the  court  erred  in  not  granting  a 
new  trial.  Bevans  v.  Murray,  251  111.  603;  Pinkerton 
v.  Sydnor,  87  111.  App.  76;  Chicago, &  A.  R.  Co.  v.  Mur- 
phy* 99  HI.  App.  126 ;  Bennett  v.  The  Chicago  City  Ry. 
Co.,  243  m.  420.  No  reversible  error  is  perceived  in  the 
record  as  to  the  points  that  the  allegations  of  the  bill  are 
not  sufficient  to  support  the  decree,  or  that  the  court 
erred  in  denying  appellant 's  motion  for  a  directed  ver- 
dict, or  in  denying  appellant's  motion  for  a  new  trial. 
Seeing  no  reversible  error  in  the  record,  the  decree  of 
divorce  is  aflSrmed.  Consolidated  and  taken  with  the 
appeal  on  the  divorce  decree  is  the  appeal  from  a  sub- 
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sequent  order  of  the  trial  court  denying  a  motion  for 
suit  money,  etc.,  and  that  appeal  will  now  be  con 
sidered.  Appellant's  motion  is  for  suit  money  and 
solicitor's  fees  in  the  matter  of  the  appeal  prayed  in 
the  divorce  suit,  case  General  No.  5577  and  is  neces- 
sarily based  on  Section  15,  Chapter  40,  Hurd's  Re- 
vised Statutes.  That  section  of  the  statute  provides 
that  where  a  husband  takes  an  appeal  he  can  be  com- 
pelled to  pay  for  the  wife's  defense  on  appeal,  but 
does  not  provide  for  any  payment  for  the  wife  to 
prosecute  an  appeal  taken  by  her.  This  court  in 
Seeger  v.  Seeger,  154  HI.  App.  38,  held  in  a  similar 
case  that  it  did  not  recognize  it  as  the  duty  of  the 
court  to  award  suit  money  to  prosecute  an  appeal 
from  a  decree  against  the  wife.  In  the  absence  of  a 
statutory  provision  controlling  the  question,  when  the 
husband  obtains  a  divorce  on  account  of  the  miscon- 
duct of  the  wife,  the  latter  will  not  be  entitled  to  ali- 
mony. Spitler  V.  Spitler,  108  HI.  120.  We  hold  that 
there  is  no  statute  authorizing  an  allowance  of  suit 
money  and  solicitor's  fees  to  prosecute  an  appeal  by 
the  wife  from  a  decree  of  divorce  against  her  for 
adultery. 

The  divorce  decree  appealed  from  and  the  subse- 
quent order  denying  allowance  of  suit  money  and 
solicitor's  fees,  are  each  affirmed. 

Affirmed. 
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Anna  Pearson^  Plaintiff  in  Error,  y.  Peter  Pearson, 

Defendant  in  Error. 

Gen.  Xo.  5,617. 

1.  Divorce — custody  of  children.  In  granting  a  divorce,  the  wel- 
fare of  the  children  is  the  controlling  consideration  in  determining 
who  shall  have  custody  of  them  where  both  husband  and  wife  are 
equally  fit 

2.  Divorce — dUcretionary  power  as  to  custody  of  children.  The 
common  law  right  of  the  father  to  the  custody  of  the  child  must 
yield  to  the  discretionary  power  vested  by  statute  In  the  court,  where 
the  best  interests  of  the  child  demand  it 

3.  Divorce — custody  of  children.  Where  a  wife,  granted  a  di- 
vorce, has  been  granted  liberal  alimony  but  denied  custody  of  the 
children,  the  Appellate  Court  on  modifying  the  decree  and  awarding 
custody  of  a  female  child  to  the  wife  may  provide  that  she  shall  not 
apply  for  a  further  allowance  for  her  support  but  in  case  she  is  not 
willing  to  defray  the  expense  of  support  and  education  may  return 
the  child  to  the  father. 

Error  to  the  Circuit  Court  of  Lake  county;  the  Hon.  Charles  H. 
Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  Affirmed  in  part,  reversed  in  part  and  remanded  with 
directions.  Opinion  filed  October  15,  1912.  Rehearing  denied  April 
2,  1913. 

E.  V.  Obvis,  for  plaintiff  in  error. 

Elam  L.  Clarke  and  Cooke,  Pope  &  Pope,  ifor  de- 
fendant in  error. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Anna  Pearson  filed  a  bill  in  the  Circuit  Court  of 
Lake  county,  charging  her  husband,  Peter  Pearson, 
with  extreme  and  repeated  cruelty,  asking  for  a  di- 
vorce, for  the  custody  of  their  minor  children  and  suit 
money,  alimony  and  solicitor's  fees.  He  answered  the 
bill,  denying  the  charge  of  cruelty.  There  was  a  jury 
trial  and  a  verdict  for  the  wife,  and  the  evidence  at  that 
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trial  is  not  preserved  in  this  record.  A  decree  of  di- 
vorce was  granted,  reserving  the  question  of  alimony 
and  the  custody  of  the  children  for  further  considera- 
tion. Later  a  hearing  was  had  on  the  questions  re- 
served, and  on  March  29,  1911,  the  court  ordered  the 
husband  to  pay  the  wife  $8,600  alimony  in  real  estate 
and  money  and  awarded  the  custody  of  the  children 
to  the  father,  and  this  writ  of  error  was  sued  out  by 
the  complainant  to  review  that  decree.  The  decree 
is  not  questioned  here  excepting  as  t6  the  custody  of 
the  children. 

The  parties  were  married  in  1888  and  six  children 
were  born  of  such  marriage,  the  oldest  of  them  being 
of  age  and  married.  There  were  five  minor  children : 
William,  aged  17  years ;  Albert,  aged  16  years ;  Lillian, 
aged  13  years;  Walter,  aged  7  years,  and  Dorothy, 
aged  5  years.  The  custody  of  William  is  not  in  con- 
troversy here,  the  mother  being  willing  that  he  should 
remain  with  the  father. 

There  is  some  conflict  in  the  evidence  in  this  record 
as  to  the  fitness  of  either  party  to  have  the  custody  of 
the  children.  The  proof  shows  that  the  father  lives 
with  a  widowed  sister  who  has  three  children  of  her 
own  ranging  in  age  from  3  to  8  years,  who  testified 
that  she  was  willing  to  help  him  care  for  his  children ; 
that  he  was  a  sober  man  of  good  morals  and  inclined 
to  teach  the  boys  habits  of  industry  and  abundantly 
able  to  provide  for  their  necessities.  No  witnesses 
testified  as  to  the  father's  unfitness  to  have  the  cus- 
tody of  the  children  excepting  the  mother.  The  proof 
shows  that  the  •mother  had  always  taken  care  of  the 
children.  They  seemed  attached  to  her.  No  witness 
testified  that  she  was  an  improper  person  to  have  the 
care  of  the  children  excepting  the  father  and  his 
brother.  One  witness  called  for  the  father  testified 
that  she  was  a  proper  person  to  have  the  control  of 
the  children.  There  is  some  proof  to  the  effect  that 
both  were,  at  times,  irritable,  nervous  and  cross  with 
the  children.    From  the  evidence  in  this  record  we  are 
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of  the  opinion  that  both  parties  were  equally  fit  to 
have  the  custody  of  the  children. 

The  controlling  consideration  with  a  court  of  equity 
where  both  the  husband  and  wife  are  equally  fit  to  have 
the  care  of  the  children  is  the  welfare  of  the  children 
and  not  the  gratification  of  either  parent.  In  such  cases 
the  custody  of  the  children  is  often  given  to  the 
mother  where  the  health  or  tender  years  of  the  chil- 
dren require  her  attention.  2  Bishop  on  Marriage 
and  Divorce,  532 ;  Umlauf  v.  Umlauf ,  128  HI.  378.  Un- 
der our  statute  the  court  may  make  such*  order  touch- 
ing the  **care,  custody  and  support  of  the  children, 
m  any  of  them,  as,  from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case,  shall  be  fit,  reasonable 
and  jusf    Hurd''s  R.  S.  Chap.  40,  Sec.  18. 

The  common  law  right  of  the  father  to  the  custody 
of  the  child  will  be  made  to  yield  to  the  discretionary 
power  over  the  subject  vested  by  this  statute  in  the 
court  (Hewitt  v.  Long,  76  111.  399 ;  Umlauf  v.  Umlauf, 
sv>pra)  where  the  best  interests  of  the  child  demand 
it    Cohn  V.  Scott,  231  111.  556. 

The  question  then  arises  whether  or  not  it  is  proper  . 
to  modify  or  change  the  terms  of  the  decree  as  to  the 
custody  of  these  children  or  any  of  them.  Albert 
has  expressed  a  wish  to  remain  with  his  mother,  but 
it  is  quite  likely  that  this  is  because  she  will  be  more 
indulgent  with  him  than  the  father.  Lillian  is  of  such 
an  age  that  she  will  undoubtedly  go  with  whichever 
parent  she  prefers.  As  to  the  older  children,  we  are 
of  the  opinion  that  it  was  right  to  award  the  custody 
to  the  father,  but  as  to  the  youngest  girl  Dorothy, 
while  there  is  no  proof  that  her  health  is  delicate,  it 
is  apparent  that  she  would  receive  care  more  suit- 
able to  her  tender  years  from  her  mother  than  she 
could  from  an  aunt  who  had  three  young  children  of 
her  own.  Unquestionably  no  other  person  can  feel 
for  a  girl  as  her  mother  does  or  show  her  the  love 
and  affection  which  she  will  receive  from  her  mother. 
After  a  careful  study  of  this  record  we  are  led  to  the 
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conclusion  that  the  true  interests  of  this  youngest  girl 
Dorothy  require  that  the  common-law  right  of  the 
father  should  be  made  to  yield  to  her  welfare. 

Therefore  the  decree  questioned  by  this  writ  of  er- 
ror is  affirmed  except  as  to  the  girl  Dorothy  and  as 
to  her  it  is  reversed  and  remanded  with  directions  to 
the  court  below  to  so  modify  the  decree  as  to  give  her 
custody  to  the  mother,  but  at  her  sole  expense.  The 
decree  required  the  father  to  make  such  liberal  pro- 
vision for  the  support  of  the  mother  that  she  should 
not  be  given  an  opportunity  to  apply  for  an  increase  of 
that  allowance  for  the  support  of  this  child.  If  she 
is  not  willing  to  abide  the  expense  herself  of  suppoifc' 
ing  and  educating  the  child  Dorothy,  she  may  return 
her  to  the  father. 

Affirmed  in  part,  reversed  m  part,  and  remanded  tvith 
directions. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Samuel  F.  Darr  and  Harvey  Austin  Six^ 
Plaintiffs  in  Error. 

Gen.  No.  5,625. 

1.  Appeals  and  ebrobs — amendment  to  the  record.  An  amend- 
ment to  the  record  certified  by  clerk  of  lower  court  cannot  be  at- 
tacked by  motion  In  the  court  of  review  where  no  bill  of  exceptions 
is  taken  of  the  proceedings  by  which  the  record  Is  amended. 

2.  CoNSPiBACT — when  means  to  he  used  need  be  set  out.  Where 
conspirators  agree  together  to  do  an  unlawful  act,  it  is  not  neces- 
sary to  set  out  in  the  indictment  the  means  whereby  the  conspiracy 
is  to  be  accomplished;  but  when  the  conspiracy  is  to  do  a  lawful 
act  by  unlawful  means,  the  means  to  be  used  for  its  accomplishment 
must  be  set  out 

3.  CoNSPiBACT — indictment.  Indictment  for  conspiracy  to  cheat 
and  defraud  an  insurance  company  held  sufficient. 

4.  Criminal  law — one  good  count  sufficient.  Where  there  is  one 
good  count  in  an  indictment,  a  conviction  on  a  general  verdict  will 
be  sustained  though  some  of  the  counts  are  faulty. 
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5.  Criminal  law — credibility  of  loitnesses.  The  credibility  of 
witnesses  and  the  weight  to  be  given  their  testimony  is  a  question 
for  the  jury. 

6.  Criminal  law — ichen  verdict  set  aside,*  A  verdict  will  not  be 
set  aside  on  appeal  unless  the  court  is  satisfied  from  a  careful  con- 
sideration of  the  whole  testimony  that  there  is  reasonable  doubt  as 
to  the  guilt  of  the  accused. 

7.  CoNSPiBACY — evidence.  On  a  prosecution  for  conspiracy  to  ob- 
tain money  by  false  pretenses  from  an  insurance  company,  it  is  not 
error  to  admit  evidence  of  conversations  about  the  insurance  on  the 
building  in  which  the  fire  occurred. 

8.  CoNSPiBACY — limiting  effect  of  evidence.  Where  several  de- 
fendants are  on  trial  for  conspiracy  to  defraud  an  Insurance  com- 
pany, one  of  the  defendants,  who  claims  that  he  should  not  be  af- 
J^ted  by  what  one  of  the  others  said  after  the  fire,  should  ask  for 
an  instruction  limiting  the  effect  of  the  evidence  to  the  one  against 
whom  it  was  competent. 

9.  Conspiracy — evidence.  On  a  prosecution  for  conspiracy  to  ob- 
tain money  by  false  pretenses  from  an  insurance  company,  it  is  not 
error  to  admit  in  evidence  an  unpaid  draft  for  an  insurance  pre- 
mium. 

10.  Conspiracy — statements  made  after  unlawful  act.  On  a  prose- 
cution for  conspiracy  to  obtain  money  by  false  pretenses  from  an 
insurance  company,  statements  made  by  one  of  the  defendants  after 
the  fire  are  admissible  in  evidence  against  him. 

11.  Conspiracy — similar  acts  by  defendants  on  trial  for  con- 
spiracy. On  a  trial  for  conspiracy  to  obtain  money  by  false  pre- 
tenses from  an  insurance  company,  evidence  that  defendants  had 
been  engaged  together  in  other  cities  In  matters  wherein  there  had 
been  fires  and  loss  by  insurance  companies  is  admissible  on  cross- 
examination  of  such  defendants. 

12.  CoNSPiBAOY — financial  relations  between  conspirators.  On  a 
trial  for  conspiracy  to  obtain  money  by  false  pretenses,  the  financial 
relations  between  the  defendants  may  be  brought  out  on  cross- 
examination  of  such  defendants. 

13.  Conspiracy — threats  to  expose  conspirators.  On  a  trial  for 
conspiracy  to  obtain  money  by  false  pretenses,  evidence  that  a  man, 
not  a  party  to  the  suit  nor  a  witness,  called  one  of  the  defendants 
by  telephone  and  threatened  to  expose  him  if  he  did  not  pay  a 
certain  amount  of  money  is  properly  excluded. 

14.  Conspiracy — evidence  sufficient  to  establish  insurance.  On  a 
prosecution  for  conspiracy  to  defraud  an  insurance  company,  there 
is  sufficient  evidence  to  show  that  property  was  insured  where  the 
secretary  of  the  company  identifies  the  policy,  which  is  in  evidence, 
and  states  the  amount  paid  thereon  after  the  fire. 

15.  Conspiracy — circumstantial  evidence  of  conspiracy.  An  in- 
struction that  while  the  Jury  must  be  convinced  from  the  evidence 
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of  the  guilt  of  defendants  beyond  a  reasonable  doubt  in  order 
to  warrant  a  conviction,  still  the  proof  need  not  be  the  direct  evi- 
dence of  persons  who  saw  the  offense  committed,  but  that  the  acts 
constituting  the  crime  may  be  proved  by  circumstances,  is  proper. 

16.  Cbiminal  law — loeight  to  be  given  toitneas  who  has  turned 
8tate^8  evidence.  An  instruction  that  if  the  Jury  believes  from  the 
evidence  that  a  certain  witness  testifying  for  the  state  was  an 
accomplice  in  the  crime  charged,  still  he  is  a  competent  witness  and 
his  evidence  should  be  considered  in  connection  with  the  other  evi- 
dence in  the  case  as  explained  by  the  instructions  is  not  erroneous. 

17.  Criminal  law — when  instruction  <is  to  weight  to  be  given 
testimony  is  improper.  An  instruction  in  regard  to  a  witness  who 
has  turned  state's  evidence  to  the  effect  that  if  the  jury  believe 
beyond  a  reasonable  doubt  that  his  testimony  has  been  corroborated 
by  competent  witnesses,  or  by  facts  and  circumstances  appearing  in 
evidence,  the  jury  has  a  right  to  give  It  the  same  degree  of  weight 
as  any  other  witness  is  improper  but  not  reversible  error  under  the 
circumstances  of  this  case. 

18.  CoNSPiBACT — to  obtain  money  by  false  pretenses.  In  a  prose- 
cution for  conspiracy  to  cheat  and  defraud  an  instruction  which  pro- 
ceeds upon  the  theory  that  it  is  only  necessary  that  the  intention  be 
to  cheat  and  defraud  and  omits  the  words  "knowingly  and  wickedly" 
Is  not  erroneous. 

19.  CoNSPiRACT — instructions  that  act  of  one  conspirator  is  act  of 
aU.  An  instruction  that  If  the  jury  believe  from  the  evidence  in  the 
case  beyond  a  reasonable  doubt  that  the  fact  of  a  conspiracy  was 
shown  by  the  evidence,  then  any  act  of  anyone  of  the  conspirators 
in  the  prosecution  of  the  enterprise  is  considered  the  act  of  aU,  is 
not  erroneous. 

20.  Criminal  law — abstract  instructions.  An  instruction  that  the 
policy  of  the  law  deems  it  better  that  many  guilty  persons  shall 
escape  rather  than  one  innocent  person  should  be  convicted  and 
punished  is  properly  refused. 

21.  Criminal  law — failure  to  give  instruction.  Defendants  In 
a  prosecution  for  conspiracy  to  defraud  an  insurance  company  can- 
not complain  of  failure  to  give  an  instruction  that  would  permit 
the  acquittal  of  one  defendant  and  the  conviction  of  another  when 
they  did  not  ask  for  such  an  instruction. 

22.  Criminal  law — duty  of  jury  to  reconcile  evidence  with  pre- 
sumption of  innocence.  On  a  trial  for  conspiracy,  an  instruction  to 
the  effect  that  it  is  the  duty  of  the  jury  to  reconcile,  if  possible,  the 
evidence  with  the  presumption  that  the  defendants  are  innocent  is 
properly  refused. 

23.  Criminal  law — instructions.  Absolute  accuracy  in  instruc- 
tions is  not  required,  it  being  sufficient  when  the  instructions  con- 
sidered as  a  whole,  substantially  present  the  law  of  the  case  fairly 
to  the  jury. 
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24.  Cbiminax  law — tMist  he  adverse  ruling  on  remarks  of  counsel 
to  J>e  revieioable.  The  language  used  by  the  assistant  state's  attor- 
ney in  addressing  the  Jury  is  not  subject  to  review  where  there  has 
not  been  a  ruling  thereon  adverse  to  the  party  complaining. 

25.  Cbiminai.  law — remarks  of  counsel.  Error  cannot  be  predi- 
cated on  the  fact  that  the  assistant  state's  attorney  in  addressing  the 
Jury  persisted  in  making  improper  remarks  where  the  objections  of 
defendants  were  each  time  sustained. 

26.  Cbiminal  law — presumptions.  Where  the  record  recites  that 
the  Jury  retired  accompanied  by  a  sworn  officer,  it  is  presumed  that 
they  returned  in  charge  of  the  same  officer. 

27.  Criminal  law — neto  trial.  A  new  trial  is  not  granted  on  the 
ground  of  newly  discovered  evidence  which  is  merely  cumulative 
and  not  conclusive. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  Thsodobi. 
N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.  Affirmed.  Opinion  filed  October  15,  1912.  Rehearing  denied 
April  2,  1913. 

Frank  P.  Dbennan  and  Fbank  A.  Hall,  for  plain- 
tiffs in  error. 

EoBEBT  SoHOLEs,  foT  defendant  in  error;  Hbnbt  E. 
PfiiLTT,  of  counsel, 

Mb.  Justicb  Willis  delivered  the  opinion  of  the 
conrt. 

At  the  September  term,  1911,  of  the  Circuit  Court  of 
Peoria  county,  Samuel  F.  Darr  and  Harvey  Austin 
Six,  plaintiffs  in  error,  together  with  Louis  Wood  Hill 
and  John  Doe  were  indicted  for  a  conspiracy  to  ob- 
tain by  means  of  false  pretenses  moneys  from  the 
Oerman  Fire  Insurance  Company  of  Peoria,  The 
person  represented  as  John  Doe  seems  not  to  have 
been  arrested.  HUl  turned  state 's  evidence.  Darr  and 
Six  were  tried,  convicted  and  sentenced  to  the  peni- 
tentiary for  a  term  of  three  years  and  sued  out  this 
writ  of  error  to  review  the  judgment,  and  Darr  ob- 
tained a  supersedeas  upon  presenting  a  record  to  a 
judge  of  this  court  in  vacation  which  contained  no  ar- 
raignment and  no  plea  of  not  guilty  and  which  was 
certified  to  be  cbmplete. 
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Thereafter  an  amendment  to  the  record  was  made 
in  the  court  below  and  filed  here  showing  that  both 
Darr  and  Six  waived  arraignment  and  plead  not 
guilty.  A  motion  was  made  here,  supported  by  affi- 
davits, attacking  the  amended  record.  The  amend- 
ment was  certified  to  be  true  by  the  clerk  of  the  lower 
court  If  it  was  in  any  way  improperly  obtained  in 
the  court  below,  a  bill  of  exceptions  should  have  been 
taken  of  the  proceedings  by  which  the  recor^  was 
amended.  That  was  not  done  and  we  must  take  the 
record  certified  by  the  clerk  of  the  court  below  to  be 
correct. 

The  indictment  contained  five  counts.  The  first 
count  charged  that  the  defendants  falsely  and  fraudu- 
lently conspired  together  to  obtain  knowingly  and  de- 
signedly by  means  of  false  pretenses  $2,500  of  the 
money  of  the  German  Fire  Insurance  Company  of 
Peoria,  a  corporation,  with  intent  feloniously  to  cheat 
and  defraud  said  company  of  said  money. 

The  second  count  charged  that  in  carrying  out  the 
conspiracy  the  defendants  falsely  and  feloniously  con- 
spired together  to  obtain  by  false  pretenses  from  said 
insurance  company  a  bank  check  of  the  value  of  $650 
with  intent  to  cheat  said  company  of  said  money,  and 
feloniously  conspiring  together  obtained  a  policy  of 
insurance  on  a  certain  lot  of  household  goods  against 
loss  by  fire  to  the  amount  of  $2,000  in  the  name  of 
Darr;  that  afterwards,  in  pursuance  of  said  con- 
spiracy, the  defendants  did  falsely  represent  and  pre- 
tend to  the  said  insurance  company  that  a  loss  by  fire 
to  said  lot  of  household  goods  was  $650,  whereas,  in 
fact,  the  goods  were  not  of  the  value  of  $650  and  were 
not  damaged  by  fire  to  that  amount,  and  the  amount 
to  be  paid  by  said  insurance  company  under  said  policy 
was  not  $650,  as  the  defendants  knew  at  the  time  they 
so  falsely  pretended. 

The  third  count  made  similar  charges  as  the  first 
and  second  and  alleged  that  the  defendants,  with  the 
fraudulent  intent,  as  set  out  in  the  first  and  second 
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counts,  obtained  a  policy  of  $2,500  on  said  household 
goods  in  said  company;  and  in  pursuance  of  the  con- 
spiracy to  cheat  and  defraud  said  company  by  means 
of  false  pretenses  said  household  goods  were  feloni- 
ously burned,  with  the  knowledge  and  procurement 
of  the  defendants,  with  felonious  intent  to  injure  and 
defraud  the  insurance  company;  and  that  they  after- 
wards falsely  pretended  that  the  damage  to  said  goods 
was  $650  and  that  the  amount  to  be  paid  Darr  by  said 
insurance  company  on  said  policy  of  insurance  was 
$650,  whereas  the  loss  on  said  goods  did  not  exceed 
$300,  and  that  the  defendants  falsely  represented  to 
the  insurance  company  that  said  damage  by  fire  to 
said  goods  was  occasioned  in  some  manner  unknown 
to  Darr,  whereas  the  burning  of  said  goods  was  with 
the  knowledge,  consent,  design,  procurement  and  act 
of  said  defendants,  and  that  by  means  of  said  false 
representations  and  pretenses  the  defendants  falsely 
and  feloniously  conspired  to  defraud  the .  insurance 
company. 

The  fourth  and  fifth  counts  are  similar,  and  charge 
that  the  defendants  conspired  together  with  a  fraud- 
ulent and  malicious  intent  to  obtain  $2,500  of  said  in- 
surance company  by  false  pretenses. 

It  is  urged  that  the  indictment  is  insufficient  for  the 
reason  that  neither  of  the  counts  of  the  indictment 
sufficiently  and  with  apt  wordj^i^e  and  charge  the 
offense  of  conspiracy  to  obtain  money  by  false  pre- 
tenses. The  rule  in  this  state  is,  that  where  the  ob- 
ject of  a  conspiracy  is  unlawful, — that  is,  where  the 
conspirators  agree  together  to  do  an  unlawful  act, — it 
is  not  necessary  in  the  indictment  to  set  out  the  means 
whereby  the  conspiracy  was  to  be  accomplished  and 
carried  into  effect ;  that  it  is  only  necessary  to  set  out 
the  means  to  be  used  for  its  accomplishment  when  the 
conspiracy  is  to  do  a  lawful  act,  but  unlawful  means 
are  to  be  used  to  carry  it  into  effect.  Chicago,  W.  & 
V.  Coal  Co.  V.  People,  214  111.  421.  All  the  counts  of 
the  indictment  charge  a  conspiracy  to  obtain  money 
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by  false  pretenses  and  all  charge  a  conspiracy  to  cheat 
and  defraud  by  false  pretenses,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided.  It  is 
illegal  at  the  common  law  to  obtain  money  or  prop- 
erty or  to  cheat  and  defraud  by  means  of  false  pre- 
tenses. 19  Cyc.  386;  2  Bishop  on  Criminal  Law  (7th 
Ed.)  Chap.  10.  Section  46  of  the  criminal  code  of 
this  state  makes  it  a  criminal  ojBfense  for  two  or  more 
persons  to  conspire  or  agree  together  to  obtain  money 
or  other  property  by  false  pretenses,  and  section  96 
of  the  criminal  code  makes  it  a  criminal  offense  to 
cheat  or  defraud  another  by  any  false  pretense.  If, 
therefore,  it  were  held  that  the  several  counts  of  this 
indictment  did  not  set  out  the  false  pretenses  which 
were  used  to  accomplish  the  objects  of  tjie  conspiracy 
charged  in  the  indictment,  we  would  be  of  the  opinion 
that  the  indictment  was  sufficient.  The  second  and 
third  counts  of  the  indictment  do  set  out  the  false  pre- 
tenses which  were  used  as  a  means  to  accomplish  the 
object  of  the  conspiracy  with  sufficient  particularity. 
The  statute  provides,  and  in  Tedford  v.  People,  219 
m.  23,  the  court  said,  on  page  26 :  * '  Every  indictment 
or  accusation  of  the  grand  jury  shall  be  deemed  suf- 
ficiently technical  and  correct  which  states  the  offense 
in  the  terms  and  language  of  the  statutes  creating  the 
offense,  or  so  plainly  that  the  nature  of  the  offense 
may  be  easily  understood  by  the  jury.'*  Clearly  the 
second  and  third  counts  of  this  indictment  state  the 
facts  so  plainly  that  the  nature  of  the  charge  might 
be  easily  understood  by  the  jury. 

In  Johnson  v.  People,  22  HI.  314,  the  indictment 
charges  that  the  defendants  ** wickedly  and  unjustly 
devising  and  intending  one  Joshua  B.  Casey  to  de- 
fraud and  cheat  of  his  goods  and  property,  they  did 
then  and  there  falsely  and  fraudulently  conspire,  com- 
bine, confederate  and  agree  together  among  themselves 
to  get  and  obtain,  knowingly  and  designedly,  by  false 
pretenses,  of  the  said  Joshua  B.  Casey,  one  horse,  of 
the  value  of  six  hundred  dollars,"  with  the  intent  to 
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defraud  and  cheat  him  of  the  same,  and  the  conrt,  in 
disposing  of  the  question  as  to  the  sufficiency  of  this 
charge  in  the  indictment,  said,  on  page  316:  **The 
first  question  presented  is  whether  the  court  erred  in 
overruling  the  demurrer  to  the  indictment.  Our  stat- 
ute has  declared  it  to  be  an  offense  to  obtain  goods  by 
false  pretenses.  And  *  undoubtedly,  as  obtaining  goods 
by  false  pretenses,  is  a  statutory  misdemeanor,  con- 
spiracies to  effect  them  are  indictable.'  Whart.  Crim. 
Law,  674.'' 

If  any  count  of  an  indictment  is  good,  it  is  suffi- 
cient to  sustain  a  conviction.  Lyons  v.  People,  68 
HI.  271 ;  Thomas  v.  People,  113  HI.  531 ;  Ochs  v.  Peo- 
ple, 124  ni.  399 ;  People  v.  Smith,  239  111.  91.  In  the 
Ochs  case,  supra,  on  page  414,  it  is  said:  ** Whether 
there  is  anything  of  substance  in  this  variance,  we 
need  not  consider,  for  even  if  the  count  be  defective, 
that  would  be  of  no  avail,  it  being  the  well  settled 
principle  that  a  conviction  on  a  general  verdict  will 
be  sustained,  although  some  of  the  counts  are  faulty, 
if  there  be  one  good  coxmt  in  the  indictment. ' '  Hiner 
V.  People,  34  111.  297. 

The  evidence  shows  that  Darr  and  Six  were  .in  the 
real  estate  business  and  that  Six  was  also  in  the  busi- 
ness of  buying  and  selling  horses;  that  Hill  was  in 
the  harness  business  and  had  been  associated  with 
Six  in  various  horse  deals  prior  to  March  17,  1911; 
that  Darr  was  in  straitened  circumstances  financially ; 
that  he  had  an  interest  in  the  Aldine  Hotel  in  Peoria ; 
that  on  February  10,  1911,  he  secured  $13,000  insur- 
ance on  the  building;  that  on  February  17,  1911,  he 
secured  $2,000  more  insurance  on  the  building;  that 
March  1,  1911,  he  secured  $2,500  insurance  upon  the 
household  goods  in  the  building ;  that  in  the  latter  part 
of  February  or  the  first  part  of  March,  1911,  the 
building  became  unoccupied  and  a  portion  of  the  house- 
hold goods  were  removed  to  Springfield;  that  on 
March  2,  1911,  a  small  fire  occurred  in  the  building 
which  was  extinguished;  that  on  March  17,  1911,  the 
building  was  practically  consumed  by  fire  together 
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with  damage  to  its  contents;  that  Darr  made  proofs 
of  loss  to  the  furniture  and  received  $650  in  settle- 
ment. 

Hill  testified  that  he  had  previously  agreed  with  Six 
to  burn  the  building;  that  Darr  was  to  collect  the 
insurance  and  that  he  was  to  receive  $250  for  setting 
the  fire;  that  Darr,  Six  and  he  left  Springfield  on  the 
evening  of  the  16th  of  March,  1911,  at  about  8  p.  m., 
and  on  their  arrival  in  Peoria  went  to  the  Aldine  Ho- 
tel and  made  an  inspection  of  the  same;  that  they 
then  went  to  the  Majestic  Hotel  in  Peoria,  where 
Darr  registered  in  his  own  name  and  Hill  registered 
under  the  name  of  Hall  and  Six  as  James  Knott,  Darr 
occupying  one  room,  Hall  and  Knott  another;  that 
they  met  at  the  Aldine  Hotel  the  next  morning,  and 
Darr  stayed  but  a  few  minutes ;  that  he  and  Six  nailed 
up  the  doors  and  windows;  that  in  the  afternoon  he 
and  Six  purchased  an  oil  stove,  some  groceries  and  five 
gallons  of  kerosene  and  had  the  same  delivered  at  said 
building  in  order  to  show  that  some  one  lived  there; 
that  they  poured  the  oil  down  the  wooden  elevator 
shaft;  that  the  stove  was  placed  near  the  elevator 
shaft  for  the  purpose  of  showing  that  it  might  have 
caused  the  fife;  that  thereupon  Six  left  the  building 
and  at  about  8  p.  m.  Hill  set  the  fire;  that  on  March 
20, 1911,  Six  gave  Hill  a  check  for  $75  drawn  by  Darr, 
in  part  payment  for  setting  the  fire;  that  afterwards, 
in  a  conversation  in  Andy  TerrilPs  oflSce  in  Spring- 
field, Darr  told  Hill  to  cash  the  check  and  said  that  he 
would  give  Hill  the  balance  the  following  week. 

Andy  Terrill  testified  that  some  time  in  January, 
1911,  Darr  came  to  his  office  and  told  him  that  he  had 
been  approached  by  a  party  who  offered  to  bum  the 
Aldine  Hotel  for  ten  per  cent,  of  the  insurance  and 
that  he  advised  Darr  not  to  do  it;  that  about  three 
weeks  before  the  fire  Darr  came  to  his  office  again  and 
said:  *'That  man  Hill  has  been  after  me  again  and  he 
wants  to  bum  that  building,  what  do  you  think  of  it? 
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I  just  want  your  advice ; ' '  that  a  short  time  after  the 
fire  Darr  and  Hill  met  in  his  private  office. 

Six  denied  making  a  contract  with  Hill  to  bnm  the 
Aldine  Hotel;  denied  going  to  Peoria  on  March  16, 
1911 ;  denied  staying  at  the  Majestic  Hotel ;  denied  be- 
ing in  Peoria  on  March  17,  1911,  and  denied  that  he 
went  with  Hill  to  buy  the  stove,  groceries  and  oil.  Six 
also  testified  that  he  never  saw  Hill  until  the  20th  of 
March,  1911,  when  he  gave  him  the  $75  check  in  ex- 
change for  some  harness  and  received  a  receipt  there- 
for. Darr  testified  that  he  never  saw  Hill  until  in 
•April,  1911.  He  denied  that  he  had  ever  been  ap- 
proached by  Hill  on  the  subject  of  burning  the  Aldine 
Hotel  and  denied  that  he  had  a  conversation  with  him 
in  Terrill's  office  a  short  time  after  the  fire,  but  ad- 
mitted being  in  Peoria  on  the  16th  and  17th  of  March, 
1911,  and  that  he  stayed  at  the  Majestic  Hotel.  He 
also  admitted  that  at  about  10  o'clock  in  the  morning 
of  the  17th  he  went  to  the  Aldine  Hotel.  Six  testified 
that  he  was  at  home  in  Springfield  during  the  even- 
ing of  March  16th  and  called  five  witnesses  to  tes- 
tify to  that  effect.  All  these  witnesses  contradict 
each  other  as  to  the  time  they  saw  Six  that  evening. 
For  anything  that  appears  in  their  evidence,  he  could 
easily  have  been  there  at  about  the  time  they  testi- 
fied to  and  still  have  caught  a  car  for  Peoria  at  8 
o'clock.  Six  and  Darr  both  admit  that  Darr  was  in- 
debted to  Six,  for  which  he  had  no  security ;  that  Six 
had  previously  mortgaged  some  property  in  order  to 
loan  Darr  the  money  and  that  a  short  time  after  the 
fire  he  cancelled  the  debt  on  receipt  of  an  automobile. 
Six  explained  the  $75  check  by  saying  that  it  was  given 
him  by  Darr  in  part  payment  of  the  indebtedness  and 
given  by  him  to  Hill  in  exchange  for  some  harness, 
but  admitted  that  he  never  received  any  harness  from 
Hill.  Hill  testified  that  the  receipt  was  given  as  a 
blind. 

Proof  was  offered  that  Hill  was  addicted  to  the  use 
of  liquor  and  morphine,  and  his  reputation  for  truth 
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and  veracity  was  questioned.  There  was  also  proof 
both  in  support  of  and  against  Six's  reputation  for 
truth  and  veracity.  The  question  of  the  credibility  of 
witnesses  and  the  weight  to  be  given  to  their  testi- 
mony was  for  the  jury,  and  a  court  of  review  will  not 
set  aside  the  verdict  unless  it  is  **  satisfied,  from  a 
careful  consideration  of  the  whole  testimony,  that 
there  is  reasonable  doubt  of  the  guilt  of  the  accused.*' 
Flanagan  v.  People,  214  111.  170;  People  v.  Deluce, 
237  111.  541 ;  People  v.  Nail,  242  111.  293. 

It  is  also  contended  that  the  court  erred  in  admit- 
ting evidence  of  a  conversation  relative  to  taking  out 
insurance  upon  the  building  in  which  the  fire  occurred ; 
in  admitting  evidence  that  a  draft  given  by  Darr  in 
payment  of  the  premium  was  not  paid  and  admitting 
such  draft  in  evidence;  in  permitting  Hill,  who  is 
termed  in  law  an  accomplice,  to  testify  to  a  conversa- 
tion which  he  claimed  he  had  with  Darr  in  TerrilPs 
office  after  the  fire;  in  permitting  the  people,  on  the 
cross-examination  of  one  of  the  defendants'  wit- 
nesses, to  show  that  Darr  was  indebted  to  the  witness ; 
and  in  compelling  Six,  upon  cross-examination,  to  state 
the  circumstances  of  a  fire  which  occurred  in  a  store 
owned  by  his  wife;  also  in  regard  to  the  amount  of 
money  Darr  had  borrowed  of  Six ;  also  that  it  was  im- 
proper practice  to  take  witnesses  subpoenaed  for  the 
defendants  before  the  grand  jury.  We  are  of  the 
opinion  that  the  court  did  not  err  in  admitting  evi- 
dence of  a  conversation  about  the  insurance  on  the 
building  in  which  the  fire  occurred  nor  relative  to  the 
draft  nor  what  Darr  told  Hill  after  the  fire.  If  Six 
claimed  that  he  should  not  be  affected  by  what  Darr 
said  after  the  fire,  he  should  have  asked  an  instruction 
limiting  the  effect  of  the  evidence  to  Darr,  as  it  was 
clearly  competent  against  the  latter.  We  are  of  the 
opinion  that  it  was  not  error  to  show  on  the  cross-ex- 
amination of  defendants'  witness  his  financial  rela- 
tions to  Darr,  nor  was  it  error  to  take  defendants' 
witnesses  before  the  grand  jury.    Moreover,  no  objec- 
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tion  was  made  to  the  admission  of  the  testimony 
showing  that  the  witnesses  had  been  taken  before  the 
grand  jury.  If  these  defendants  had  been  engaged 
together  in  other  cities  in  matters  wherein  there  had 
been  fires,  and  loss  by  insurance  companies,  we  do  not 
see  why  this  and  also  the  financial  relations  between 
Darr  and  Six  might  not  be  brought  out  on  cross-ex- 
amination. 

Defendants  sought  to  prove  that  a  man,  not  a  party 
to  the  suit  nor  a  witness,  called  Darr  on  the  telephone 
and  threatened  to  turn  him  in  for  burning  the  Aldine 
Hotel  if  he  did  not  pay  him  a  certain  amount  of  money. 
This  evidence  was  properly  excluded. 

It  is  contended  that  there  is  no  evidence  tending  to 
prove  that  the  property  was  ever  insured.  The  secre- 
tary of  the  insurance  company  was  a  witness  and  ideuT 
tified  a  policy  issued  to  Darr  and  told  the  amount  paid 
thereon  after  the  fire.  The  policy  and  the  proofs  of 
the  loss  and  the  receipt  of  the  money  were  all  in  evi- 
dence. Complaint  is  made  of  the  giving  of  the  peo- 
ple's 18th,  35th,  38th,  44th,  45th,  50th,  51st,  55th,  57th 
and  58th  instructions  and  of  the  refusal  of  two  of  the 
instructions  requested  by  plaintiffs  in  error. 

Instruction  18  was  in  the  form  approved  by  the 
supreme  court  in  other  cases. 

Instruction  35  was  on  the  alibi  sought  to  be  estab- 
lished by  Six  and  was  not  applicable  to  this  case  for 
the  reason  that  he  was  not  seeking  to  prove  an  alibi 
at  the  time  the  conspiracy  was  formed,  but  to  prove 
that  he  was  not  at  certain  places  where  the  people's 
witnesses  placed  him  when  the  conspiracy  was  being 
carried  into  effect  and  it  might  well  have  been  re- 
fused, but  plaintiffs  in  error's  given  iustructions  fully 
explained  the  law  of  alibi  as  applied  to  the  evidence 
and  the  jury  could  not  have  been  misled  by  this  in- 
struction. 

Instruction  38  told  the  jury  that  while  they  must  be 
convinced  from  the  evidence  of  the  guilt  of  the  de- 
fendants beyond  a  reasonable  doubt  in  order  to  war- 
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rant  a  conviction,  still  the  proof  need  not  be  "^the  direct 
evidence  of  persons  who  saw  the  oflfense  committed, 
but  that  the  acts  constituting  the  crime  may  be  proved 
by  circumstances.  Instruction  44  told  the  jury  that  if 
they  believe  from  the  evidence  that  the  witness,  Hill, 
was  an  accomplice  in  the  crime  charged,  still,  under 
the  law,  he  is  a  competent  witness  and  his  evidence 
should  be  considered  in  connection  with  all  the  other 
evidence  in  the  case  as  explained  in  the  instructions. 
We  see  no  error  in  these  two  instructions. 

Instruction  45  told  the  jury  that  if  they  believed 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
testimony  of  the  witness  Hill  had  been  corroborated 
by  competent  witnesses,  or  by  facts  and  circumstances 
appearing  in  evidence,  the  jury  had  a  right  to  give  it 
the  same  degree  of  weight  as  any  other  witness  who 
may  have  testified  in  the  case.  We  doubt  the  pro- 
priety of  this  instruction.  While  Hill  had  been  corrob- 
orated in  certain  features  of  his  testimony,  yet  there 
were  other  circumstances  against  him  as  to  whether  he 
had  been  impeached;  whether  he  was  a  morphine 
fiend ;  and  whether  he  had  offered  to  change  his  testi- 
mony if  he  was  given  a  certain  compensation;  but  we 
do  not  think  that  the  judgment  should  be  reversed  on 
that  account. 

Instructions  50,  51  and  56  defined  the  crime  of  con- 
spiracy and  when  considered  together,  we  do  not  think 
the  jury  could  have  been  misled  by  50  or  51.  The  criti- 
cism of  55  is  that  it  does  not  contain  the  elements  nec- 
essary to  constitute  the  crime  of  conspiracy  to  obtain 
money  by  false  pretenses  under  the  statute,  for  the 
reason  that  it  omits  the  words,  '*  knowingly  and  wick- 
edly" and  proceeds  upon  the  theory  that  it  is  only 
necessary  that  the  intentions  be  to  cheat  and  defraud. 
This  question  was  fully  considered  in  answering  the 
objections  to  the  sufficiency  of  the  indictment. 

Instruction  57  told  the  jury  that  if  they  believe  from 
the  evidence  in  the  case  beyond  a  reasonable  doubt 
that  the  fact  of  a  conspiracy  was  shown  by  the  evi- 
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dence,  then  in  that  state  of  the  proof,  any  act  of  any 
one  of  the  conspirators  in  the  prosecntion  of  the  enter- 
prise is  considered  the  act  of  all.  This  we  think  a  cor- 
rect statement  of  the  law. 

Instruction  58  told  the  jnry  that  if  they  believed 
from  the  evidence  beyond  a  reasonable  donbt  that  de- 
fendants conspired  and  agreed  with  Hill  to  set  fire  to 
the  building  mentioned  in  the  indictment  and  to  se- 
cure by  means  thereof  the  property  of  the  insurance 
company,  and  that  Hill  carried  into  execution  the 
agreement^  it  is  immaterial  whether  or  not  the  other 
defendants  were  present  at  the  time  of  the  fire.  This 
instruction  is  incorrect  in  alluding  to  the  building  al- 
leged in  the  indictment  when  no  building  is  mentioned 
in  the  indictment.  It  should  have  said  the  building 
mentioned  in  the  evidence,  but,  as  no  building  was 
mentioned  in  the  indictment,  the  defendants  could  not 
have  been  injured  by  the  instruction. 

The  first  refused  instruction  said  that  the  policy  of 
the  law  deems  it  better  that  many  guilty  persons  shall 
escape  rather  than  one  innocent  person  should  be  con- 
victed and  punished.  This  instruction  does  not  state 
a  correct  rule  of  law.  Adams  v.  People,  109  111.  444 ; 
Seacord  v.  People,  22  HI.  App.  279;  aff'd  121  111.  623. 
Moreover,  it  contained  but  a  mere  abstract  principle 
of  law  and  for  that  reason  also  it  was  not  error  to  re- 
fuse it.    Devlin  v.  People,  104  111.  504. 

Eefused  instruction  two  was  proper  except  that  it 
said  that  it  was  the  duty  of  the  jury  to  reconcile,  if 
possible,  the  evidence  with  the  presumption  that  the 
plaintiffs  in  error  were  innocent.  This  is  not  the  law. 
It  was  possible  to  presume  that  all  the  evidence  intro- 
duced by  the  people  was  false,  but  it  was  not  the  duty 
of  the  jury  to  do  that.  Their  duty  was  to  reconcile 
the  evidence  with  the  presumption  of  the  defendants ' 
innocence  if  this  was  reasonably  possible  and  consist- 
ent with  a  full  consideration  of  all  the  evidence  in  the 
case. 

Fault  is  found  with  the  failure  to  give  an  instruction 
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that  would  permit  the  acquittal  of  one  defendant  and 
the  conviction  of  another.  This  was  a  question  that 
concerned  the  defendants,  and  if  they  wished  such  in- 
structions they  should  have  asked  for  them,  which  they 
did  not  do.     . 

We  think  defendants '  exceptions  to  the  instructions 
no  reason  for  a  reversal.  In  Ritzman  v.  People,  110 
111.  p.  371,  the  court  said:  ^^It  has  often  been  said, 
and  we  repeat  here,  that  to  require  absolute,  literal, 
technical  accuracy  in  instructions,  would,  as  a  general 
rule,  defeat  the  ends  of  justice,  and  bring  the  adminis- 
tration of  the  criminal  law  into  disrepute  and  just  con- 
tempt. It  is  sufficient  when  the  instructions,  consid- 
ered as  a  whole,  substantially  present  the  law  of  the 
case  fairly  to  the  jury.  That,  we  think,  has  been  done 
in  this  case.'^ 

A  special  bill  of  exceptions  set  out  certain  language 
used  by  the  assistant  state's  attorney  in  addressing 
the  jury.  In  each  instance  where  defendants  objected, 
the  objections  were  sustained.  If  the  assistant  state's 
attorney  persisted  in  these  remarks  after  the  objec- 
tions had  been  sustained,  defendants  did  not  object  to 
such  persistence,  nor  take  any  exceptions  to  the  per- 
sistence, nor  have  they  any  exceptions  upon  the  sub- 
ject. It  is  true  that  under  the  amendment  of  the  prac- 
tice act,  in  force  July  1,  1911,  and  before  this  trial,  it 
is  not  necessary  to  preserve  an  exception,  but  under 
that  provision  there  must  have  been  a  ruling  adverse 
to  the  party  complaining.  All  the  rulings  on  the  ob- 
jections to  the  remarks  of  the  assistant  state's  attorney 
were  in  favor  of  the  defendants.  Conceding  the  con- 
duct of  counsel  in  the  respects  stated  may  be  subject 
to  criticism,  yet  it  cannot  be  regarded  as  of  so  gross 
a  character  as  to  require  a  reversal  of  the  judgment. 

Complaint  is  made  that  when  the  jury  returned  their 
verdict  they  were  not  accompanied  by  a  sworn  officer. 
The  record  recites  that  they  retired  in  charge  of  a 
sworn  officer  and  that  thereafter  they  returned  into 
court  with  their  verdict.     The  defendants  made  no 
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objection  to  the  jury  returning  without  a  sworn  of- 
ficer. There  is  no  statement  in  the  record  that  they 
were  not  accompanied  by  a  sworn  officer,  and  as  they 
retired  in  charge  of  a  sworn  officer,  the  presumption 
is  that  they  returned  in  charge  of  the  same  officer. 
It  is  urged  that  the  court  erred  in  refusing  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  The  affi- 
davits filed  by  plaintiffs  in  error  upon  the  motion  for 
a  new  trial  show  that  whatever  new  evidence  it  was 
proposed  to  introduce  upon  another  trial  was  merely 
cumulative  and  impeaching  and  not  conclusive  in  its 
character.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence  which  is  merely 
cumulative  and  not  conclusive.  Elein  v.  People,  113 
111.  596 ;  Bean  v.  People,  124  HI.  576 ;  Harter  v.  Peo- 
ple, 204  m.  158.  The  practice  is  well  settled  in  this 
state  that  a  new  trial  will  not  be  granted  for  the  pur- 
pose of  permitting  the  introduction  of  such  additional 
evidence.    Gilmore  v.  People,  124  HI.  380. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Hamilton  Machine  Tool  Company,  Appellee,  y.  Mechan- 
ics' Machine  Company,  Appellant. 

Gen.  No.  6,647. 

L  SALX8 — When  owner  not  divested  ot  title.  Where  the  owner 
of  a  machine  left  It  with  a  company  to  display  as  a  model  to  take 
orders  from  and  authorized  a  sale  thereof  under  certain  conditions 
if  he  approved  the  order,  title  does  not  pass  to  a  creditor  of  such 
company  who  took  the  machine  in  payment  for  a  debt  but  knew  it 
was  made  by  the  owner,  made  no  attempt  to  ascertain  whether  the 
company  owned  it,  signed  no  order  and  received  no  invoice,  the 
owner  having  immediately  repudiated  the  transaction. 

2.  AoEWCT — when  rights  of  owner  of  personalty  not  prejudiced 
by  statemenU  of  agent  that  he  owns  it.    A  company,  with  which  a 
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machine  is  left  to  display  as  a  model  to  take  orders  from,  with 
authority  to  sell  under  certain  conditions  if  the  owner  approves 
the  order,  cannot  prejudice  the  owner's  rights  by  representing  to  a 
creditor,  who  takes  the  machine  in  payment  for  a  debt,  that  it  is 
the  owner  thereof. 

3.  Assumpsit — when  action  lies.  Where  a  company  with  which  a 
machine  is  left  by  the  owner  to  display  as  a  model  and  take  orders 
from  sells  it,  without  authority,  to  a  purchaser  who  disposes  of  it 
and  receives  the  price,  the  owner  may  sue  the  purchaser  in  as- 
sumpsit, 

4.  Agency — tohen  one  with  whom  goods  are  left  is  only  a  factor. 
Where  a  machine  is  left  with  a  company  to  display  as  a  model  and 
take  orders  from,  with  power  to  sell  on  certain  conditions  on  the 
owner's  approval,  such  company  is  only  a  factor  and  cannot  transfer 
title  to  a  creditor  who  takes  it  in  payment  for  a  debt,  though  such 
creditor  has  no  notice  of  the  owner's  relation  to  it. 

5.  FoBEiGN  CORPORATIONS — whcn  not  doing  business  in  Illinois. 
A  foreign  corporation  is  not  transacting  business  in  this  state, 
where  it  places  machine  on  display  with  a  company  in  Illinois  and 
authorizes  it  to  take  orders  and  to  sell  the  display  machine  under 
certain  conditions  and  a  creditor  of  the  company  takes  a  machine 
in  payment  for  a  debt,  which  transaction  the  corporation  imme- 
diately repudiates  and  demands  payment  from  the  creditor  whom  it 
credits  with  a  part  payment  made  by  the  company. 

Appeal  from  the  County  Court  of  Winnebago  county;  the  Hon. 
Louis  M.  Reckhow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Re- 
hearing denied  April  3,  1913. 

Johnson  &  Johnson,  for  appellant. 
A.  Philip  Smith,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellee  is  an  Ohio  corporation  manufacturing 
lathes,  etc.,  with  its  principal  office  at  Hamilton,  Ohio. 
Appellant  is  an  Illinois  corporation  engaged  in  the 
machinery  business  with  its  principal  office  at  Rock- 
ford,  Illinois.  McDowell,  Stocker  &  Co.,  hereinafter 
called  the  McDowell  Co.,  is  a  firm  engaged  in  the  dis- 
play and  sale  of  machinery  in  Chicago.     For  some 
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time  prior  to  March,  1909,  appellee  sold  McDowell  Co. 
its  machinery  outright.  Thereafter  its  goods  were 
placed  with  McDowell  Co.  on  consignment  for  display 
from  which  orders  could  be  taken,  using  the  display 
machine  as  models,  the  orders  to  be  sent  to  appellee 
for  filling  and  the  goods  shipped  to  the  customer  from 
Hamilton,  Ohio,  payment  to  be  made  by  the  customer 
direct  to  appellee,  McDowell  Co.  receiving  a  commis- 
sion on  such  sales.  If,  however,  the  customer  could 
not  or  would  not  wait  for  the  goods  to  be  manufactured 
and  shipped  from  Hamilton,  Ohio,  and  if  the  order 
was  approved  by  appellee,  it  would  direct  McDowell 
Co.  to  ship  one  of  the  machines  on  display  in  Chicago. 
Among  the  machines  so  shipped  by  appellee  for  dis- 
play by  McDowell  Co.  was  a  Style  B.  Engine  Lathe. 
On  or  about  the  16th  day  of  November,  1910,  the  secre- 
tary of  appellant  went  to  McDowell 's  place  in  Chicago 
to  collect  a  debt,  and  was  asked  to  take  some  machin- 
ery in  payment.  He  took  this  lathe  and  credited  Mc- 
Dowell Co.  with  its  purchase  price.  On  December  21, 
1910,  the  McDowell  Co.  notified  appellee  of  such  sale. 
Immediately  appellee  wrote  appellant  that  the  lathe 
was  its  property;  that  it  was  with  McDowell  Co.  on 
consignment  and  that  settlement  therefor  must  be 
made  direct  to  appellee,  and  after  some  further  cor- 
respondence, appellee  finally  wrote  appellant  that  if 
they  did  not  want  to  keep  the  lathe  under  these  terms, 
it  would,  on  notice,  give  shipping  instructions.  On 
February  1,  1911,  appellee  credited  appellant  with 
$141.25,  received  from  McDowell  Co.  to  apply  on  the 
purchase  price  of  the  lathe  and  on  refusal  of  appel- 
lant to  return  the  lathe  or  pay  the  remainder  of  the 
purchase  price,  appellee  commenced  this  suit  in  as- 
sumpsit in  the  County  Court  of  Winnebago  county  to 
recover  the  value  or  price  of  the  lathe.  The  declara- 
tion contained  a  special  count  alleging  an  indebted- 
ness for  the  lathe  and  the  common  counts.  Attached 
to  the  declaration  was  a  copy  of  the  account  sued  on. 
A  plea  of  non-assumpsit  and  two  special  pleas  were 
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interposed  to  the  declaration.  The  special  pleas  al- 
leged that  appellee  was  a  foreign  corporation  or- 
ganized for  profit  under  the  laws  of  the  state  of  Ohio 
and  had  not  complied  with  the  statute  of  this  state 
governing  foreign  corporations  doing  business  within 
the  state  and  that  appellee  did  not  come  within  any 
of  the  exceptions  set  forth  in  the  statute  and  did  not 
have  a  license  to  do  business  within  this  state  pur- 
suant to  the  statute  and  therefore  could  not  maintain 
its  action.  There  was  a  joinder  of  issue  on  the  plea 
of  non-assumpsit  and  a  replication  filed  to  the  special 
pleas,  alleging  that  the  lathe  was  sold  in  the  state  of 
Ohio  and  that  appellee  was  not  doing  business  in  the 
state  of  Illinois  within  the  meaning  of  the  statute 
governing  foreign  corporations,  concluding  to  the 
country.  A  similiter  was  added  and  the  court  heard 
the  evidence  without  a  jury  and  rendered  a  judgment 
in  favor  of  appellee  for  $423.75,  the  amount  then  due 
on  the  lathe,  and  this  appeal  is  prosecuted  to  review 
such  judgment. 

Appellant  contends  that,  granting  appellee  to  be  the 
owner  of  the  lathe,  the  suit  could  not  be  maintained 
in  assumpsit,  but  even  if  so  maintainable,  its  indebted- 
ness against  McDowell  Co.  is  a  proper  subject  of  set- 
off, and  that  the  suit  is  not  maintainable  for  the  fur- 
ther reason  that  the  lathe  was  sold  in  violation  of  the 
statute  regulating  foreign  corporations  doing  business 
in  this  state.  Appellant's  right  of  set-off  was  not 
raised  by  plea  or  notice  under  the  general  issue  as  re- 
quired by  section  47  of  the  practice  act  and  therefore 
is  not  presented  for  consideration  here. 

By  the  arrangement  disclosed  in  this  record,  appel- 
lee did  not  part  with  its  title  to  the  lathe  when  it  was 
shipped  to  McDowell  Co.  and  was  not  estopped  from 
asserting  its  ownership  when  notified  that  it  had  been 
disposed  of  in  violation  of  the  terms  of  its  consign- 
ment, unless  it  had  done  something  to  lead  appellant 
to  believe  it  was  obtaining  a  good  title  to  the  same 
when  it  purchased  it.    There  is  no  evidence  to  show 
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that  appellee  so  treated  the  lathe,  but  on  the  contrary, 
the  evidence  does  show  that  appellee,  as  soon  as  noti- 
fied, immediately  repudiated  the  sale.  Appellant's 
representative  testified  thai  he  knew  the  machine  was 
made  by  appellee,  did  not  ask  to  see  an  invoice  from 
appellee,  did  not  make  any  attempt  to  ascertain 
whether  McDowell  Co.  owned  the  machine  and  that 
all  McDowell  said  to  him  was  that  he  could  ship  the 
tools.  He  paid  no  money  for  the  machine,  signed  no 
order  and  received  no  invoice.  Even  if  McDowell  Co. 
had  represented  to  appellant  that  they  owned  the  ma- 
chine, it  could  not  prejudice  appellee's  rights.  It  is 
a  cardinal  principle  of  the  law  of  personal  property 
that  its  owner  cannot  be  divested  of  it  without  his 
consent.  Fawcett,  Isham  &  Co.  v.  Osbom,  Adams  & 
Co.,  32  ni.  411;  Burton  v.  Curyea,  40  111.  320;  Klein 
V.  Seibold,  89  111.  540;  Berry  v.  W.  D.  Allen  &  Co.,  59 
HI.  App.  149.  In  this  case  McDowell  Co.  was  but  the 
factor  of  appellee  so  far  as  the  lathe  in  question  was 
concerned.  They  could  not  transfer  the  title  to  ap- 
pellant, even  though  appellant  had  no  notice  of  ap- 
pellee's relation  to  it.  A  power  to  sell,  such  as  is  pos- 
sessed by  a  factor  or  broker  appointed  for  that  pur- 
pose, can  only  be  executed  by  way  of  sale  and  does 
not  justify  a  disposition  of  the  property  in  any  other 
way.    Gray  v.  Agnew,  95  LI.  315. 

It  was  stipulated  on  the  trial  that  the  lathe  had  been 
sold  and  converted  into  money  by  appellant  before  the 
suit  was  commenced.  Where  a  party  has  converted 
the  goods  of  another  into  money  or  money's  worth  the 
owner  may  waive  the  tort  and  sue  in  assumpsit. 
Toledo,  W.  &  W.  R.  Co.  v.  Chew,  67  111.  378;  Landis 
V.  Wolfe,  106  HI.  App.  533 ;  City  of  Elgin  v.  Joslyn, 
136  HI.  525.  The  retention  by  appellant  of  the  money 
received  from  the  sale  of  the  lathe  gave  appellee  the 
right  to  sue  appellant  in  assumpsit  upon  tiie  implied 
contract  on.  the  ground  that  appellee  owned  the  lathe 
and  that  it  had  been  sold  to  appellant,  but  that  appel- 
lant  having  disposed  of  it  and  received  the  avails, 
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was  liable  for  the  value  of  the  machine,  unless  the  evi- 
dence justified  appellant's  contention  that  the  lathe 
was  sold  in  violation  of  the  statute. 

Sections  67b,  and  67c,  Chapter  32,  Hurd's  R.  S.  1911, 
provide:  ''Before  any  foreign  corporation  for  profit 
shall  be  permitted  or  allowed  to  transact  any  busi- 
ness, or  exercise  any  of  its  corporate  powers  in  the 
State  of  Illinois,"  such  corporation  shall  procure  a 
certificate  from  the  Secretary  of  State,  authorizing  it 
to  transact  business  within  this  state.  Section  67g, 
of  the  same  act  provides  certain  penalties  for  its  vio-* 
lation,  and  provides  that  in  addition  to  such  penalties, 
if  any  such  corporation  shall  fail  to  comply  with  the 
statute,  no  suit  may  be  maintained  by  it,  either  .at  law 
or  in  equity  upon  any  claim,  legal  or  equitable,  whether 
arising  out  of  contract  or  tort,  in  any  court  in  this 
state.  Appellee  did  not  have  the  license  required  by 
the  statute.  The  question  then  arises,  did  alppellee 
transact  business  in  the  state  of  Illinois  within  the 
meaning  of  the  statute?  We  think  all  courts  agree 
that  these  statutes  must  receive  such  construction  and 
enforcement  as  will  not  interfere  with  interstate  com- 
merce, and  almost  all  agree  that  the  sale  and  delivery 
of  goods  or  manufactured  commodities,  not  properly 
subject  to  police  surveillance,  by  a  citizen  or  corpora- 
tion of  one  state  to  a  citizen  or  corporation  of  another 
state  is  interstate  commerce.  In  Havens  &  Geddea 
Co.  V.  Diamond,  93  111.  App.  557,  we  held  that  where 
a  foreign  corporation  manufactures  goods  in  a  foreign 
state,  and  sends  drummers  into  this  state  who  solicit 
and  take  orders  in  this  state,  and  such  orders  are  ac- 
cepted in  a  foreign  state  and  the  goods  there  shipped 
consigned  to  the  purchaser,  this  is  not  doing  business 
in  this  state  within  the  meaning  of  our  statute  regu- 
lating foreign  corporations.  In  John  Spry  Lumber 
Co.  V.  Chappall,  184  111.  539,  it  was  said:  '^The  John 
Pritzlaff  Hardware  Company,  a  corporation  organ- 
ized in  the  State  of  Wisconsin,  had  sold  goods  to  the 
firm  of  Gregg  Bros.  &  Chappell,  in  consequence  of 


Second  Distbict — Octobbb,  1912.  151 


Hamilton  M.  T.  Ck>.  v.  Mechanics'  M.  Co.,  179  111.  App.  145. 


which  they  became  indebted  to  it,  and  the  amount  of 
its  judgment  resulted  from  such  sale  and  delivery  of 
the  goods.  It  had  the  right  to  invoke  the  aid  of  the 
courts  in  the  collection  of  the  debt  due  it,"  etc.  On 
the  other  hand,  in  Union  Cloak  &  Suit  Co.  v.  Carpenter, 
102  HI.  App.  339,  it  was  held  that  a  foreign  corpora- 
tion who  sent  its  goods  to  its  agent  in  this  state,  to 
be  sold  here  at  retail,  was  doing  business  in  this  state 
within  the  meaning  of  the  statute.  This  case  turned 
upon  the  fact  that  the  goods  were  sent  into  this  state 
by  the  owner,  and  here  displayed  and  sold.  The  only 
difference  in  the  conduct  of  business  involved  in  the 
case  at  bar  and  the  conduct  of  business  in  the  Havens 
case,  suproj  is,  if  the  buyer  did  not  or  could  not  wait 
for  the  lathe,  one  of  the  sample  lathes  on  display 
might,  on  the  approval  of  appellee,  be  shipped  from 
Chicago.  Since  the  proof  shows  that  the  lathe  in  ques- 
tion was  the  only  one  sold  by  McDowell  Co.  directly 
to  a  customer,  which  order  was  repudiated  by  appel- 
lee as  soon  as  brought  to  its  notice,  we  can  see  no 
difference  in  appellee's  method  of  doing  business  than 
in  the  case  of  a  traveling  salesman  or  drummer  tak- 
ing orders  as  in  the  Haven  case,  supra,  and  the  suit 
can  be  distinguished  from  the  case  of  Union  Cloak  & 
Suit  Co.  v.  Carpenter,  supra,  as  in  that  case  the  goods 
were  sent  into  the  state  to  be  exhibited  and  sold  at 
retail  and  it  is  not  in  conflict  with  the  recent  case  of 
International  Text-Book  Co.  v.  Mueller,  149  111.  App. 
509,  as  in  that  case  one  of  the  grounds  for  the  holding 
that  appellant  therein  was  transacting  business  in  the 
state  in  violation  of  the  statute  was  that  it  maintained 
a  distributing  oflSce  in  this  state,  where  it  shipped  text- 
books in  car  load  lots,  which  text-books  were  there- 
after sent  in  single  volumes  by  mail  or  express  to  its 
students  residing  within  certain  territory  which  con- 
stituted a  part  of  the  consideration  for  the  corre- 
spondence course  for  which  the  students  paid  a  certain 

sum  of  money. 
We  are  of  opinion  that  the  transaction  between  ap- 
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pellant  and  appellee,  disclosed  by  the  record  in  this 
case,  was  not  * 'transacting  business  within  this  state" 
on  the  part  of  appellee  within  the  true  meaning  of  the 
statute  upon  which  appellee's  special  pleas  are  based, 
and  the  judgment  is  affirmed. 

Affirmed. 


William  McEniry^  Appellant,  y.  Tri-Glty  Railway  Com- 

pany.  Appellee. 

Gen.  No.  6,692. 

L  Automobiles — contributory  negligence.  If  the  driver  of  an 
automobile  which  was  damaged  in  a  collision  with  a  street  car 
looked  and  saw  the  car  coming  and  drove  upon  the  track  with  the 
Intention  of  compelling  the  car  to  stop,  he  was  guilty  of  contrlbn- 
tory  negligence. 

2.  Evidence — cowrVs  discretion  as  to  cross-examination.  In  an 
action  for  damages  to  an  automobile  struck  by  a  street  car  which  it 
Is  alleged  was  running  at  a  faster  rate  than  permitted  by  ordi- 
nance, it  is  within  the  court's  discretion  to  permit  plaintiff,  on  cross- 
examination  of  the  conductor,  to  show  its  speed  and  refusal  to 
permit  such  cross-examination  is  not  reversible  error. 

3.  EviDSNCB — what  not  proper  cross-examination.  Where  It  la  al- 
leged that  a  street  car  which  struck  an  automobile  was  traveling  at  a 
faster  rate  than  permitted  by  ordinance  if  evidence,  offered  on  cross- 
examination  of  the  conductor  by  plaintiff,  tends  to  establish  a  sched- 
ule rate  at  the  time  and  place  of  the  accident  in  excess  of  that  per- 
mitted by  ordinance  it  Is  a  part  of  plaintiff's  case  in  chief  and  not 
proper  cross-examination. 

4.  EviDENOB — when  ruling  excluding  certain  cross-examination  for 
time  being  not  error.  Where  a  refusal  to  permit  certain  cross- 
examination  is  not  final,  the  ruling  is  not  error  in  the  absence  of  a 
subsequent  offer  of  the  evidence. 

5.  "EiYivKKim— hypothetical  questions.  A  party  who  asks  a  hypo- 
thetical question  in  rebuttal  which  he  thinks  is  predicated  on  the 
evidence  cannot  assume  what  Is  not  within  the  range  of  legitimate 
evidence. 

6.  EiViDENOB — order  of.  Where  plaintiff  in  an  action  for  damages 
to  an  automobile  which  was  struck  by  a  street  car  fully  went  into 
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the  question  of  the  speed  of  the  car  in  his  evidence  in  chief,  evi- 
dence as  to  its  speed  which  may  be  considered  testimony  in  chief 
was  proper  then  only,  and  the  court  may  In  its  discretion  exclude 
further  evidence  on  that  question  offered  in  rebuttal. 

7.  Witnesses — when  motorman  of  street  car  has  not  shown  quali- 
fications to  give  expert  opinion.  An  experienced  motorman,  called 
in  an  action  for  damages  to  an  automobile  which  was  struck  by  a 
street  car,  has  not  shown  qualifications  to  give  an  expert  opinion 
as  to  the  speed  of  the  car,  when  the  motorman  started  to  set  the 
brakes,  based  on  the  distance  the  automobile,  on  which  the  brakes 
were  set,  was  carried  by  the  car,  where  he  has  shown  no  knowledge 
or  experience  as  to  the  retarding  effect  of  striking  an  automobile 
with  its  inner  and  outer  brakes  set 

8.  Evidence — what  hypothetical  question  properly  Excluded.  A 
hypothetical  question  asked  in  rebuttal  in  an  action  for  damages 
to  an  automobile  whfch  was  struck  by  a  street  car,  as  to  the  speed 
of  the  car  is  properly  excluded  where  it  is  not  directed  to  the  car 
in  question;  only  the  type  of  the  track  and  not  the  type  of  car  is 
stated;  the  track  is  described  as  shown  by  photographs  in  evidence, 
but  only  the  car  is  so  shown;  the  direction  in  which  the  car  was 
going  to  knock  the  automobile  in  a  certain  direction  is  not  stated; 
the  question  in  substance  was  put  to  the  witness  in  chief  and 
answered;  and  no  cross-examination  was  made  on  the  subject. 

9.  Evidence — what  competent  on  re-direct  examination.  In  an 
action  for  damages  to  an  automobile  struck  by  a  street  car  where 
plaintiff  on  cross-examination  of  the  motorman  goes  into  the  ques- 
tion as  to  his  purpose  in  setting  the  brakes.  It  is  competent  for  de- 
fendant on  re-direct  to  prove  that  he  did  not  set  the  brakes  to  avoid 
a  collision  but  to  take  on  a  passenger. 

10.  Witnesses — when  witness  disqualifies  himself  from  answer* 
ino  hypothetical  question,  A  witness  is  disqualified  from  answering 
a  hypothetical  question  as  to  the  speed  of  a  street  car  when  the 
motorman  started  to  set  the  brakes,  based  on  the  distance  an  auto- 
mobile which  it  struck  was  carried,  when  It  does  not  state  the  ex- 
tent to  which  the  brakes  were  set,  where  he  previously  stated  that 
it  would  depend  on  "how  tight  the  brakes  were  set." 

11.  Evidence — discretion  of  court  as  to  re-direct  examination.  It 
is  within  the  discretion  of  the  trial  court  to  permit  re-direct  exam- 
ination as  to  a  matter  concerning  which  the  opposite  party  cross- 
examined. 

12.  Negligence — when  instruction  as  to  due  care  not  misleading. 
In  an  action  for  damages  to  an  automobile  where  numerous  instruc- 
tions correctly  instruct  as  to  the  necessity  of  the  driver  using  due 
care  for  its  safety  an  Instruction  providing  that  he  must  use  due 
care  for  his  own  safety  cannot  mislead. 

13.  Atttomobiubb — instructions.  Where  action  is  brought  for 
damages  to  an  automobile  struck  by  a  street  car,  an  instruction 
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is  proper  which  states  that,  if  the  driver  in  the  exercise  of  due 
care  could  and  should  have  looked  and  seen  the  car  and  avoided 
the  collision  and  did  not,  the  finding  should  be  for  defendant 

Appeal  from  the  County  Court  of  Rock  Island  county;  the  Hon. 
RoBEBT  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1911.  Affirmed.  Opinion  filed  October  15,  1912. 
Rehearing  denied  April  3,  1913. 

William  McEniry,  Pro  se. 
Searlb  &  Marshall,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

William  McEniry  brought  an  action  on  the  case  in 
the  County  Court  of  Rock  Island  county  against  the 
Tri-City  Eailway  Company,  an  Iowa  corporation,  for 
damages  caused  to  his  automobile  resulting  from  a 
collision  with  a  street  car  in  the  city  of  Rock  Island 
where  Seventh  street  intersects  with  Twenty  First 
street.  The  declaration  contained  three  counts.  The 
first  count  charged  that  the  defendant  so  carelessly 
and  improperly  drove  and  managed  the  electric  car 
that  through  the  negligence  and  improper  manage- 
ment and  unskillfulness  of  the  defendant  by  its  serv- 
ants, the  electric  car  ran  into  and  struck  the  automo- 
bile with  great  force  and  violence  and  thereby  dam- 
aged said  automobile  to  the  extent  of  $1,000.  The  sec- 
ond and  third  counts  set  out  an  ordinance  of  the  city 
of  Rock  Island  granting  to  the  Tri-City  Railway  Com- 
pany, its  successors  and  assigns,  the  right  and  au- 
thority to  construct,  maintain  and  operate  a  single  or 
double  track  electric  street  railway  for  the  period  of 
twenty  years  upon  certain  designated  streets,  among 
others,  Twenty  First  street  and  alleged  that  the  ac- 
cident was  the  result  of  the  violation  by  the  street  railr 
way  company  of  section  8  of  said  ordinance  which 
limited  the  speed  of  cars  to  twelve  miles  per  hour  and 
alleged  that  the  car  in  question  was  being  run  at  the 
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imlawful  rate  of  thirty  miles  per  hour.  The  third 
count  averred  the  acceptance  by  the  street  railway 
company  of  said  ordinance  and  that  the  same  was  in 
force  and  binding  upon  said  company.  A  plea  of  not 
guilty  was  interposed  and  upon  a  trial  the  jury  f  oimd 
the  company  not  guilty.  A  motion  for  a  new  trial  was 
denied,  judgment  was  entered  on  the  verdict,  and  Mc- 
Eniry  prosecuted  an*lappeal  to  the  Supreme  Court  on 
the  ground  that  the  validity  of  the  ordinance  was  in- 
volved. The  Supreme  Court  held  that  the  averments 
of  the  declaration  did  not  raise  the  validity  of  the  or- 
dinance and  that  it  lacked  jurisdiction  to  consider  the 
appeal  upon  its  merits  and  transferred  the  cause  to 
this  court.    McEniry  v.  Tri-City  Ry.  Co.,  254  111.  99. 

So  much  of  the  briefs,  arguments  and  instructions 
as  relate  to  the  subject  of  the  validity  of  the  ordi- 
nance set  out  in  the  declaration  is  not  before  this  court. 

On  February  23,  1911,  at  about  1:00  p.  m.,  appel- 
lant ^s  son,  about  16  years  of  age,  was  driving  the  auto- 
mobile west  on  Seventh  avenue  in  the  city  of  Rock 
Island  approaching  the  intersection  of  Twenty  First 
street  which  crosses  Seventh  avenue  at  right  angles 
running  north  and  south.  Appellee's  electric  car  com- 
ing from  the  south,  and  the  automobile  going  west  col- 
lided at  the  crossing  and  the  automobile  was  damaged. 
The  driver  of  the  automobile  testified  that  at  a  point 
about  150  feet  east  of  Twenty  First  street  he  had  an 
unobstructed  view  for  a  block  south  of  Seventh  ave- 
nue to  Eighth  avenue  and  that  he  looked  in  that  direc- 
tion and  saw  no  car  then ;  that  he  was  driving  at  the  rate 
of  from  ten  to  twelve  miles  per  hour ;  that  from  the 
time  he  first  looked  south  he  gave  his  attention  to  some 
people  on  the  north  side  of  Twenty  First  street  and 
did  not  look  south  again  until  he  was  about  forty  feet 
from  the  track  when  for  the  first  time  he  saw  a  car 
150  feet  south,  coming  north  at  a  speed  of  from  twenty 
to  twenty-five  miles  per  hour  and  the  motorman  set- 
ting the  brakes ;  that  he  immediately  applied  the  brakes 
to  the  automobile  and  brought  it  to  a  stop  with  the 
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front  wheels  just  over  the  east  rail  of  the  track  and 
before  he  had  time  to  back  off  the  track  the  car  struck 
the  automobile,  turned  it  around  and  pushed  it  north 
on  Twenty  First  street  and  about  fifty  feet  and  the 
car  stopped  about  seventy  feet  further  on.  Four  other 
witnesses  testified  for  appellant  that  the  car  was  go- 
ing at  from  eighteen  to  twenty-five  miles  per  hour. 
Four  witnesses  among  them  the  motorman  and  the 
conductor  in  charge  of  the  car,  testified  for  appellee 
that  the  car  stopped  at  Eighth  avenue  to  take  on  a 
passenger.  Three  witnesses  testified  for  appellee  that 
the  car  was  going  at  from  eight  to  ten  miles  per  hour 
at  the  highest  speed  as  it  approached  Seventh  avenue. 
A  number  of  appellee's  witnesses  testified  that  at  the 
time  of  the  collision  the  car  was  going  very  slow  and 
had  almost  stopped.  There  was  expert  evidence  for 
appellee  that  a  car  geared  as  this  one  could  not  run 
more  than  eighteen  miles  per  hour  and  that  it  would 
take  four  blocks  to  work  up  such  a  speed.  There 
was  proof  that  the  front  end  of  the  automobile  was 
just  a  short  distance  behind  the  rear  end  of  the  car 
when  the  car  stopped  and  other  proof  that  the  auto- 
mobile was  carried  much  farther  and  that  the  car  ran 
about  half  a  block  before  it  stopped. 

The  driver  of  the  automobile  may,  in  fact,  not  have 
looked,  although  he  testified  that  he  did.  He  may  have 
been  further  back  when  he  looked.  The  great  pre- 
ponderance of  the  proof  is  that  the  street  car  stopped 
at  Eighth  avenue  and  it  may  be  that  when  the  driver 
looked  in  that  direction  it  was  standing  still  and  he 
failed  to  observe  it.  His  look  may  have  been  much 
more  casual  than  he  now  supposes.  He  may  have  been 
driving  at  a  greater  rate  of  speed  than  he  thinks  he 
was.  It  may  also  be  that  the  jury  concluded  that,  not- 
withstanding his  testimony,  he  was,  in  fact,  trying  to 
cross  the  track  ahead  of  the  approaching  car.  He  may 
have  seen  the  car  and  thought  that  he  could  get  across 
ahead  of  it  of  that  he  could  force  the  motorman  to 
stop.    He  had  iiothing  to  distract  his  attention  except, 
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as  he  says,  watching  the  two  people  on  the  street.  If 
he  had  looked  and  saw  the  car  coming  and  drove  upon 
the  track  with  the  intention  of  compelling  the  car  to 
stop,  then  he  was  guilty  of  contributory  negligence. 
Chicago  P.  &  St.  L.  R.  Co.  v.  DeFreitas,  109  HI.  App. 
104;  Chicago  R.  I.  &  P.  R.  Co.  v.  Jones,  135  HI.  App. 
380;  Hank  v.  Peoria  R.  Co.,  154  111.  App.  473.  The 
question  as  to  what  amounts  to  due  care  of  course 
cannot  be  determined  by  any  hard  and  fast  rule,  but 
must  be  determined  from  the  facts  and  circumstances 
in  the  particular  case.  The  question  whether  the  driver 
of  the  automobile  was  exercising  due  care  for  the 
safety  of  the  machine  in  approaching  the  street  car 
line  and  whether  the  motorman  was  exercising  due 
care  in  approaching  the  crossing,  were  questions  of  fact 
for  the  jury  and  their  findings  on  these  questions,  not 
being  against  the  manifest  weight  of  the  evidence,  and 
approved  by  the  trial  judge,  should  not  be  disturbed 
unless  it  is  clear  that  the  verdict  was  the  result  of 
some  error  of  law  committed  by  the  trial  court  in  the 
admission  or  exclusion  of  evidence,  or  in  the  ruling  on 
instructions. 

It  is  contended  by  appellant  that  if  the  car  had  been 
going  only  twelve  miles  per  hour  and  if  the  driver  of 
the  automobile  kept  up  his  speed,  the  automobile  would 
have  passed  over  the  track  before  the  car  reached  it 
and  that  the  car  must  therefore  have  been  going  in 
violation  of  the  ordinance  and  that  the  driver  of  the 
automobile  had  a  right  to  presume  that  no  car  would 
run  in  excess  of  the  speed  limited  by  the  ordinance  and 
that  as  a  matter  of  law  it  was  not  negligence  for  the 
driver  to  fail  to  look  south  after  the  first  time.  Grant- 
ing that  the  driver  of  the  automobile  had  a  right  to 
govern  his  conduct  on  such  an  assumption,  or  giving 
such  an  assumption  the  full  force  and  strength  of  a 
legal  proposition,  appellant  had  the  full  benefit  of  it 
in  his  given  instructions  one,  two  and  four. 

Appellant  complains  that  the  trial  court  unduly  re- 
stricted his  right  of  cross-examining  the  conductor  of 
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appellee's  car.  He  was  examined  in  chief,  cross-ex- 
amined and  recalled  for  further  cross-examination  and 
asked  by  appellant:  *'How  many  blocks  do  you  go 
south?"  This  question  was  objected  to  as  not  proper 
cross-examination.  Thereupon  appellant  stated  that 
he  proposed  to  show  by  this  witness  the  distance  ap- 
pellee's car  ran  in  making  the  trip  in  order  to  show 
that  its  schedule  time  compelled  it  to  run  faster  than 
permitted  by  the  ordinance.  If  the  dffered  evidence 
tended  to  establish  a  schedule  rate  at  the  time  and 
place  in  question  in  excess  of  that  permitted  by  the 
ordinance,  it  was  a  part  of  appellant's  case  in  chief 
and  not  a  proper  subject  for  cross-examination.  The 
court  may  permit  a  party  to  introduce  evidence  in  sup- 
port of  his  case  or  defense,  during  the  cross-examina- 
tion of  his  adversaries  or  his  adversaries'  witnesses, 
but  the  refusal  of  such  permission  is  not  error.  Pey- 
ton V.  Village  of  Morgan  Park,  172  111.  102 ;  Wheeler 
&  Wilson  Mfg.  Co.  v.  Barrett,  70  HI.  App.  222 ;  38  Cyc. 
1355.  The  order  of  testimony,  both  as  regards  the 
examination  of  the  particular  witnesses  and  the  gen- 
eral course  of  the  trial  is  within  the  discretion  of  the 
court.  Ranney  v.  St.  Johnsbury  &  L.  C.  R.  Co.,  67  Vt. 
594;  and  cases  there  cited.  As  before  stated,  appel- 
lant did  not  offer  or  advance,  this  evidence  as  proper 
cross-examination,  but  stated  his  object  to  be  to  prove 
the  speed  of  the  car.  In  offering  this  evidence,  ap- 
pellant was  invoking  the  discretion  of  the  court.  The 
court  permitted  him  to  recall  the  witness  for  further 
cross-examination.  The  extent  to  which  he  might  thus 
cross-examine  him  was  purely  a  matter  of  the  discre- 
tion of  the  court  and  the  refusal  of  the  court  to  per- 
mit a  cross-examination  upon  the  question  which,  if 
competent  at  all,  was  a  part  of  appellant's  case  in 
chief,  is  not  reversible  or  reviewable  error.  Moreover 
the  ruling  of  the  court  was  made  only  for  the  time  be- 
ing and  was  not  final,  and  in  the  absence  of  a  subse- 
quent offer  of  the  evidence  by  appellant,  such  a  ruling 
would  not  be  error. 
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Appellant  in  rebuttal  asked  of  a  witness  who  had 
been  a  motorman  six  or  seven  years  before,  the  follow- 
ing hypothetical  question : 

*  *  Suppose  a  car,  running  on  a  level  track,  of  the  type 
that  I  have  shown  you  in  this  photograph  *  •  •  with 
the  rail  dry  and  brakes  in  good  working  order,  is  run- 
ning upon  a  track  as  I  have  described,  and  the  car,  after 
the  brakes  are  applied,  runs  a  distance  of  from  190  to 
200  feet  and  at  a  point  about  90  feet  from  the  point 
where  the  brake  is  applied  it  strikes  an  automobile  at 
about  the  front  wheel,  and  the  engine  of  the  automobile 
weighs  a  thousand  pounds,  and  both  the  outer  and 
inner  brakes  of  the  automobile  are  set,  it  turns  the 
automobile  from  its  direction  of  west  to  that  of  north 
and  carried  the  automobile,  with  the  brakes  set,  a  dis- 
tance of  30  feet,  and  the  car  runs  on  beyond  the  auto- 
mobile 70  feet  before  it  comes  to  a  stop;  what  would 
you  say  was  the  speed  of  the  car  at  the  time  the  motor- 
man  started  to  set  the  brakes  1 '  * 

The  court  sustained  an  objection  to  this  question. 
There  are  several  reasons  why  that  ruling  was  proper. 
After  he  had  rested,  neither  party  can,  as  a  matter  of 
right,  introduce  any  further  testimony  which  may  be 
properly  considered  testimony  in  chief.  38  Cyc.  1355. 
The  strict  rule  is  that  he  must  try  a  case  out  when  he 
conGunences.  1  Thompson  on  Trials,  Sec.  346.  Any  re- 
laxation of  this  rule  is  but  an  appeal  to  the  sound  dis- 
cretion of  the  court.  Graham  v.  Davis,  4  Ohio  St. 
362,  62  Am.  Dec.  285.  The  exercise  of  such  discretion 
is  not  reviewable.  City  of  Sandwich  v.  Dolan,  141  111. 
441,  and  cases  there  cited.  Appellant  also  contends 
that  he  had  a  right  to  ask  this  question  on  the  ground 
that  he  thought  it  was  predicated  on  the  evidence,  and 
he  cites  Elgin,  A.  &  S.  Traction  Co.  v.  Wilson,  217  111. 
47;  Shaughnessy  v.  Holt,  236  111.  485,  in  support  of 
his  contention.  We  find  on  an  examination  that  these 
cases,  while  using  a  general  expression  seemingly 
justifying  counsel's  contention,  did  not  consider  the 
real  question  at  issue  here  and  we  think  it  must  neces- 
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sarily  be  that  the  court  meant  such  expressions  only 
with  the  qualification  as  stated  in  the  case  of  Ilaish  v. 
Payson,  107  111.  365:  **but  it  is  not  permissible  to  as- 
sume what  is  not  within  the  range  of  legitimate  evi- 
dence.*' It  seems  to  us  that  the  reason  for  such  quali- 
fication is  so  manifest  that  it  is  only  necessary  for  it 
to  be  stated  to  prove  its  correctness.  Again,  appel- 
lant argues,  that  it  was  highly  important  evidence  on 
the  question  of  the  speed  of  the  car  just  before  the  ac- 
cident when  the  brakes  were  applied.  If  so,  that  ques- 
tion had  been  fully  gone  into  by  appellant  in  his  evi- 
dence in  chief  and  if  proper  at  all,  it  was  proper  then 
and  then  only,  and  he  could  not  thus  divide  up  his 
evidence,  using  part  in  chief  and  the  rest  in  rebuttal. 
38  Cyc.  1356,  Note  34.  Moreover,  the  witness  had  not 
shown  any  qualifications  to  give  an  expert  opinion ;  as, 
for  instance,  he  had  shown  no  knowledge  or  experience 
with  the  retarding  eflfect  of  striking  an  automobile  with 
its  inner  and  outer  brakes  set.  The  question  was  not 
directed  to  the  particular  car  in  question ;  the  type  of 
the  car  was  not  stated,  only  the  type  of  the  track;  it 
describes  that  the  track  is  shown  by  photographs, 
whereas  they  were  photographs  of  the  car  that  were 
shown;  the  direction  the  car  was  going  to  knock  the 
automobile  from  its  western  direction  to  a  northerly 
direction  was  not  stated ;  there  was  no  proof  that  the 
brake  was  in  good  working  order.  The  substance  of 
the  question  had  been  put  to  the  witness  in  chief  and 
had  been  answered;  no  cross-examination  had  been 
made  on  the  subject.  Furthermore,  the  witness  had 
disqualified  himself  from  answering  the  question 
which  did  not  state  the  manner  or  extent  in  or  to 
which  the  brakes  were  set  by  previously  answering  the 
obvious  truth  that  that  would  depend  *'on  how  tight 
the  brakes  were  set,'*  an  absolutely  essential  element 
to  the  question  to  entitle  it  to  be  answered. 

It  is  urged  that  it  was  reversible  error  to  permit  the 
motorman,  on  redirect  examination,  to  state,  over  the 
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objection  of  appellant,  what  he  had  in  mind  with  ref- 
erence to  a  collision  with  appellant's  automobile  at 
the  time  he  began  to  set  the  brakes  on  the  car,  for  the 
reason  that  appellant  conld  not  cross-examine  him  as 
to  the  condition  of  his  mind.  Appellant  fully  cross- 
examined  said  witness  and  sought  to  show  that  it  was 
for  the  purpose  of  avoiding  a  collision  and  the  witness 
testified  that  it  was  to  take  on  a  passenger  and  to  avoid 
a  collision,  but  that  the  car  had  almost  stopped  when 
the  collision  occurred.  The  question  complained  of 
bears  directly  on  the  same  subject  and  was  therefore 
proper  on  re-direct  examination.  It  was  just  as  com- 
petent for  appellee  to  prove  by  the  witness  that  he  did 
not  set  the  brake  to  avoid  a  collision,  as  it  was  for  ap- 
pellant to  show  that  he  did  set  it  for  that  purpose. 
Furthermore,  it  is  purely  within  the  unreviewable  dis- 
cretion of  the  court. 

The  seventeenth  instruction  given  for  appellee 
8i)eaks  of  the  necessity  of  the  driver  of  the  automobile 
using  due  care  for  his  own  safety  instead  of  limiting 
it  to  the  safety  of  the  automobile.  Appellant  com- 
plains of  this.  We  think  his  criticism  is  hypercritical 
arid  without  merit.  The  words,  **his  own  safety, '^ 
might,  of  course,  have  been  omitted,  but  their  presence 
entails  no  different  kind  or  degree  of  safety  than  if 
limited  to  the  automobile.  It  necessarily  shows  that 
if  he  failed  to  exercise  due  care  for  his  own  safety  he 
also  did  for  the  safety  of  the  automobile  and  vice 
versa.  Hence,  in  our  opinion,  no  prejudice  could  re- 
sult from  the  phrase  being  in  the  instruction.  More- 
over, the  jury  were  correctly  instructed  on  this  branch 
of  the  case  by  numerous  instructions  for  both  appel- 
lant and  appellee  and  could  not  have  been  misled  by 
the  instruction  in  question. 

The  same  criticism  may  be  made  of  appellee 's  eight- 
eenth given  instruction  and  the  same  reasoning  in 

reply. 
Appellant  says  that  appellee's  twenty-first  instruo- 
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tion  was  erroneous,  because  it  told  the  jury  that  if  the 
driver  of  the  automobile  could  have  looked  and  seen 
the  car  and  did  not,  they  should  find  for  the  appellee. 
The  instruction  is  not  susceptible  of  such  a  construc- 
tion, but  on  the  contrary  plainly  told  the  jury  that  if, 
in  the  exercise  of  due  care,  he  could  and  should  have 
looked  and  seen  the  car  and  avoided  a  collision  and 
did  not,  then  they  should  find  for  appellee,  an  entirely 
different  meaning  from  that  contended  for  by  appel- 
lant. It  assumes  no  fact,  but  submits  the  question  as 
''one  of  fact  to  be  determined  from  the  evidence,  whether 
the  driver  of  appellant 's  automobile,  in  the  exercise  of 
ordinary  care,  should  have  looked  for  the  car  before 
attempting  to  cross  the  track  and  whether  he  did  look, 
and  then  states  that  if  he  should  have  looked  and  did 
not*  look,  and  the  automobile  was  injured  in  conse- 
quence of  his  failure  to  do  so,  the  jury  should  find  ap- 
pellee not  guilty.  The  question  presented  by  the  in- 
struction was  appellee's  chief  ground  of  defense  and 
was  properly  submitted  to  the  jury.  Chicago  &  E.  I. 
E.  Co.  V.  Storment,  190  HI.  42;  Chicago,  B.  &  Q.  R. 
Co.  V.  Camper,  199  111.  569 ;  Mallen  v.  Maldowski,  203 
HI.  87;  Chicago  City  By.  Co.  v.  O'Donnell,  208  HI. 
267;  Scanlan  v.  Chicago  Union  Traction  Co.,  127  HI. 
App.  411. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 
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Dayid  M.  Bobishsw^  Appellant,  t.  The  Sehiller  Piano 

Company,  Appellee. 

Gen.  No.  5,642. 

1.  lilABTEB  AND  BEBYANT — duty  to  guard  machinery.  Under  the 
statute,  an  employer  1b  required  to  properly  protect  or  guard  a  clr- 
cular  saw. 

2.  Master  and  sebvant — duty  to  guard  machinery.  In  an  action 
for  personal  Injuries  alleged  to  have  resulted  from  the  negligence 
of  defendant  in  not  properly  guarding  a  saw  in  its*  piano  factory,  a 
verdict  for  the  defendant  is  sustained  where  there  is  a  preponder- 
ance of  evidence  that  the  saw  was  as  properly  guarded  as  could  be 
and  be  operated. 

3.  Mastes  and  sebvant — testimony  of  foreman  as  to  what  might 
he  done  l>y  employe.  In  an  action  for  personal  Injuries  received 
by  plaintiff  while  operating  a  saw  in  defendant's  piano  factory,  it  is 
not  error  to  admit  testimony  of  the  foreman  that  plaintiff's  time 
went  on  the  same  whether  he  was  removing  scraps  or  operating 
the  saw. 

4.  Evidence — when  opinion  hased  on  experience  is  competent.  In 
a  personal  injury  action  where  plaintiff  was  injured  while  operating 
a  saw  in  defendant's  piano  factory,  a  witness  who  has  sufficient 
experience  may  give  his  opinion  regardless  of  the  time  or  place 
where  he  worked. 

5.  EiViDENCE — when  demonstrative  evidence  refused  at  close  of 
rehuttal  testimony.  In  a  personal  injury  action  where  plaintiff's 
counsel  at  the  close  of  his  rebuttal  testimony  asks  that  plaintiff 
may  show  his  hand  to  the  Jury  for  inspection,  the  character  and 
extent  of  the  injury  having  been  fully  covered  in  the  original  tes- 
timony, an  objection  to  the  offer  is  properly  sustained. 

6.  Evidence — suggestive  questions  on  rebuttal.  On  rebuttal  there 
Ib  no  more  right  to  ask  suggestive  questions  of  one's  own  witness 
than  on  examination  in  the  first  instance. 

7.  iNBTBUCTiONB — wficn  party  cannot  complain  of  error,  A  party 
cannot  complain  of  error  in  instructions  when  the  same  error  is 
found  in  the  instructions  of  the  complaining  party. 

8.  Mabtzb  and  servant — effect  of  failure  to  comply  with  statute 
regarding  protection  of  machinery.  An  instruction  in  a  personal  in- 
jury action  that  if  the  Jury  believe  from  a  preponderance  of  the  evi- 
dence that  defendant  failed  to  protect  its  saw  as  required  by  statute, 
then  the  defendant  cannot  interpose  the  common  law  defense  of 
assumption  of  risk,  is  properly  refused. 

9.  New  tbiai^ — surprise  hy  certain  testimony,  A  motion  for  new 
trial  on  the  ground  that  plaintiff  was  surprised  by  certain  testimony 
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is  properly  denied  where  a  continuance  on  such  ground  was  not 
asked  during  the  trial. 

10.  New  tbial — cumulative  evidence.  Cumulatiye  evidence  as  to 
the  extent  of  plaintiff's  injuries  cannot  be  considered  on  a  motion 
for  new  trial  in  a  personal  injury  action  where  the  Jury  found 
defendant  guilty  of  no  negligence. 

11.  New  tbial — on  the  ground  thctt  plaintiff  appeared  in  court 
intoxicated.  Plaintiff's  motion  for  new  trial  on  the  gfound  that  he 
appeared  in  court  under  the  influence  of  liquor  is  properly  re- 
fused. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Ogle  county;  the  Hon.  Oscab  B.  Heabd,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion 
filed  Novmber  13,  1912. 

Bert  S.  Duzan,  for  appellant. 
J.  C.  Seysteb,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellant  was  employed  as  a  wood  worker  in  the 
mill  of  appellee,  and  while  operating  a  sawing  machine 
therein  was  injured.  He  brought  this  suit  to  recover 
for  injuries  received,  and  his  declaration  charged  that 
while  in  the  exercise  of  due  care  and  caution  for  his 
own  safety,  and  while  in  the  line  of  his  duty,  he  had 
his  hand  injured  while  removing  accumulated  waste 
behind  the  saw  he  was  operating  by  reason  of  the  negli- 
gence of  appellee  in  not  guarding  said  saw;  that  it  was 
the  duty  of  appellee  to  properly  guard  the  saw,  one 
count  of  the  declaration  charging  a  general  duty,  and 
two  counts  charging  appellee's  duty  under  the  statute. 

The  sole  act  of  negligence  alleged  in  each  count  was 
that  of  not  guarding  the  saw. 

The  duty  of  an  employer  under  the  statute  is  to 
properly  protect,  or  guard  machinery,  in  this  case  the 
saw.    Kurd's  E.  St.  1909,  p.  1152. 

The  complaint  made  is  that  the  saw  was  not  prop- 
erly protected  or  guarded.  In  the  different  counts 
the  phraseology  varies,  but  that  is  the  gist  of  the 
charges  in  each  count;  so,  at  the  very  out-set  of  the 
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trial  the  attention  of  the  jury  must  have  been  promin- 
ently directed  toward  the  question,  was  the  saw  prop- 
erly guarded  or  protected.  Whether  under  the  general 
charge  of  lack  of  protection,  which  might  create  a  lia- 
bility at  common  law,  or  under  the  statutory  require- 
ment, that  the  saw  be  protected,  it  became  important 
to  determine  whether  the  saw  was  properly  protected, 
because  at  common  law  there  would  be  a  liability  if 
the  saw  was  not  properly  protected,  if  appellant  was 
in  the  exercise  of  ordinary  care  for  his  own  safety, 
and  under  the  Statute,  the  word  ** properly'*  is  made 
the  test  of  liability,  and  we  can,  for  the  time  being, 
leave  out  of  consideration  for  further  discussion,  the 
question  of  assumed  risk  and  contributory  negligence, 
and  examine  the  allegations  of  the  declaration,  and  the 
evidence  in  the  case,  of  neglect  to  comply  with  the 
statute  to  determine  whether  or  not  the  saw  was  prop- 
erly  guarded.  If  the  jury  believed  from  the  evidence 
that  the  saw  was  properly  guarded,  then,  whether 
appellant  was  in  the  exercise  of  ordinary  care,  or 
whether  he  assumed  the  risk  incident  to  his  employ- 
ment, is  wholly  immaterial,  because  in  that  event  ap- 
I)ellee  would  not  be  guilty  of  the  negligence  charged 
in  any  count  of  the  declaration.  In  other  words,  it 
was  necessary  for  appellant  to  prove  exactly  the  same 
thing  cither  at  common  law,  or  under  the  statute,  viz : 
that  the  saw  was  not  properly  guarded,  so  far  as  neg- 
ligence of  appellee  is  concerned. 

The  evidence  is  undisputed  that  at  the  time  appel- 
lant received  his  injuries,  he  was  beveling  bottom 
boards  for  pianos,  beveling  them  on  two  sides  and  two 
ends.  Appellant  testified  that  the  saw  was  not  guarded 
as  it  could  have  been,  and  he  tells  how  it  could  have 
been  guarded.  The  witness  Swank  testified  he  was  a 
factory  inspector  and  that  such  a  saw  could  be  guarded, 
but  on  cross-examination  he  said,  **I  don't  know  of 
any  gnard  that  could  be  used  in  beveling  bottom 
boards  very  handy,  at  least  I  don't  know  of  any." 
**The  kind  of  saw  that  I  saw  used  with  guards  on  was 
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used  where  the  boards  laid  flat  on  the  table,  and  nm 
through  the  saw  lying  flat  on  the  table.  They  have 
guards  that  can  be  put  on  the  saw  for  those.''  Aj)- 
pellant  offered  no  further  evidence  on  the  subject  of 
guarding  the  saw. 

The  witness  Olean  for  appellee  testified  he  was  a 
machinist  for  several  years ;  was  foreman  of  the  Had- 
dorf  Piano  Company  for  nine  years ;  was  in  business 
for  himself  at  the  time  he  testified  that  he  was  familiar 
with  machinery,  and  knew  the  kind  that  is  used  for 
beveling  bottom  boards;  knew  the  saw  of  appellee; 
knew  the  process  of  beveling  bottom  boards ;  did  not 
know  of  any  guard  or  protection  that  would  not  be 
in  the  way  when  doing  that  work ;  had  made  observa- 
tion of  different  factories  he  had  worked  in,  and  had 
seen  others;  that  he  did  not  know  of  any  mechanism 
that  could  be  used  as  a  protector  at  the  top  of  the  saw 
in  beveling  bottom  boards;  that  it  was  impossible  to 
put  a  guard  on  the  top  of  the  saw  when  they  were 
beveling. 

The  witness  Norden  for  appellee  testified  that  he 
was  the  foreman  of  the  finishing  room  for  appellee 
for  seven  years,  and  had  worked  in  the  finishing  room 
for  thirty-five  years ;  that  appellant  was  beveling  bot- 
tom boards  when  he  was  injured;  that  bottom  boards 
are  beveled  on  two  ends  and  two  edges;  that  bottom 
boards  are  eleven  and  one-half  or  twelve  inches  wide, 
and  four  feet  ten  inches  long,  and  when  they  are  bevel- 
ing are  held  to  the  saw  at  an  angle  of  sixty  degrees 
to  make  the  bevel ;  that  he  does  not  know  of  any  way 
to  put  a  guard  on  the  saw  to  protect  it  when  beveling 
bottom  boards;  that  in  his.  judgment  it  cannot  be  done; 
and  that  it  would  be  no  protection  in  case  of  beveling 
bottom  boards  to  put  a  spreader  on;  and  that  if  a 
.  guard  were  put  on  the  saw  it  could  not  be  used  be- 
cause it  would  be  in  the  way. 

The  witness  Swank,  the  factory  inspector,  for  ap- 
pellee, testified  that  he  had  seen  the  bottom  board 
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which  he  referred  to;  that  in  his  opinion  there  could 
not  be  a  guard  placed  upon  that  kind  of  a  saw  for 
beveling  that  kiud  of  a  board,  unless  it  was  a  tilted 
table,  but  even  then  it  could  not  be  used  to  bevel  the 
ends  of  the  boards ;  that  a  spreader  could  not  be  used 
very  handy  in  beveling  bottom  boards;  that  it  would 
not  be  any  safety  or  protection  on  account  of  the 
pieces  taken  off.  On  cross-examination  the  witness 
Swank  said  he  had  seen  a  trim  saw  upon  a  tilted  table, 
and  with  this  they  can  bevel  bottom  boards  at  the  end 
and  that  the  ends  could  be  beveled  on  a  shaper.  The 
witness  Beed  testified  for  appellee  that  he  had  been 
working  for  two  years  at  saws  for  appellee,  and  had 
worked  on  a  trim  saw  a  good  deal  the  last  six  or  eight 
months,  and  beveled  bottom  boards  on  it;  that  he  did 
not  believe  a  spreader  could  be  used  on  the  saw  for 
beveling  bottom  boards.  The  witness  Peterson  for  ap- 
pellee testified  that  for  eleven  years  he  had  been  work- 
ing for  appellee,  and  for  six  years  beveled  bottom 
boards ;  that  lie  does  not  think  a  guard  could  be  used 
on  the  saw  for  that  work.  The  witness  Boos  testified 
for  appellee  that  he  had  worked  for  appellee  nine 
years,  and  was  running  a  trim  saw;  that  he  used  it 
mostly  for  ripping  and  cutting;  that  bottom  boards 
were  beveled  on  it;  and  that  he  had  worked  long 
enough  at  it  to  have  an  opinion  whether  it  is  practical 
to  have  a  guard  on  the  saw;  and  in  his  judgment  a 
^ard  could  not  be  used  on  the  saw  while  beveling 
bottom  boards;  that  he  used  a  spreader  about  two 
days  on  a  circular  saw,  and  that  in  his  judgment  a 
spreader  would  bfe  no  protection.  The  witness  Ewing 
testified  for  appellee  that  he  was  a  machine  hand,  and 
had  run  a  trim  saw,  and  that  he  did  that  work  for  the 
Schaffer  Piano  Company  for  six  years;  that  he  had 
tried  to  bevel  bottom  boards,  and  use  a  guard;  that 
he  has  had  experience  enough  running  trim  saws  to 
know  whether  or  not  they  could  be  guarded,  and  that 
in  his  judgment  they  could  not  be  guarded.  The  wit- 
ness Jones  testified  for  appellee  that  he  had  been  con- 
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nected  with  appellee  for  sixteen  years ;  that  from  his 
experience  he  did  not  think  a  spreader  would  be  any 
protection  in  beveling  bottom  boards ;  that  in  his  judg- 
ment a  guard  could  not  be  placed  over  a  saw  that  would 
be  any  protection  in  beveling  bottom  boards. 

Thus  it  is  seen  that  appellant  and  the  witness  Swank 
testified  that  the  saw  could  have  been  guarded,  but  the 
witness  Swank  also  testified  for  appellee  in  substance 
that  it  was  not  practical  to  guard  the  saw ;  while  eight 
witnesses,  (including  the  factory  inspector  Swank) 
testified  in  substance  that  it  was  not  a  practical  thing 
to  guard  the  saw  while  beveling  bottom  boards.  In 
effect  appellant  says  it  is  practical,  and  that  the  saw 
was  not  properly  guarded,  while  eight  witnesses  say 
in  effect  that  it  was  not  practical  to  guard  the  saw. 

In  the  judgment  of  this  court  there  is  a  great  pre- 
ponderance of  the  evidence  that  the  saw  was  as  prop- 
erly guarded  as  could  be  and  be  operated  at  all,  while 
the  preponderance  must  be  on  the  other  side  before 
appellant  could  recover. 

The  jury  were  fully  justified  in  finding  as  they  did 
on  the  evidence  they  had  before  them. 

Appellant  urges  that  an  error  occurred  in  admitting 
certain  portions  of  the  witness  Norden's  testimony,  in 
that  he  was  allowed  to  testify  that  appellant's  time 
would  have  gone  on  just  the  same  whether  he  was  re- 
moving waste,  or  whether  he  was  sawing,  and  that  the 
jury  were  misled  because  they  might  take  it  to  be  just 
as  much  the  duty  of  appellant  to  remove  waste  as  to 
work  at  the  saw,  when  the  duty  of  removing  waste  was 
that  of  another  employee.  It  should  be  borne  in  mind 
that  the  evidence  is  not  clear  on  that  point ;  that  it  is 
conflicting ;  Norden  testified  that  if  the  scraps  were  too 
high  the  man  operating  the  saw  is  supposed  to  take 
them  away  himself,  to  put  them  back  to  let  himself 
run.  The  question  was  proper  enough  to  draw  out  the 
information  whether  appellant  would  have  lost  any 
time  in  removing  the  scraps,  at  least  it  could  work  no 
harm  to  appellant. 
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So  far  as  the  testimony  of  the  witness  Boos  in  giv- 
ing an  opinion  is  concerned,  it  is  not  open  to  the  crit- 
icism appellant's  counsel  pnts  on  it.  It  was  not  a  mat- 
ter of  whether  he  had  worked  anywhere  else,  or  how 
recently  he  had  worked.  He  testified  he  had  worked 
for  appellee  nine  years,  and  was  operating  a  trim  saw 
when  he  worked  there,  and  used  the  trim  saw  mostly 
for  beveling  bottom  boards.  It  was  a  question  whether 
he  had  the  experience  on  which  he  based  his  opinion, 
and  not  when  and  where  he  got  the  experience.  The 
objection  was  made  not  because  it  was  not  shown  he 
had  had  the  necessary  experience  and  knowledge  on 
which  *to  base  an  opinion,  but  it  was  directed  to  the 
places  where  and  time  when  he  got  it.  If  he  had  the 
experience,  no  matter  where  or  when  he  got  it,  it  was 
competent  for  him  to  give  an  opinion. 

Appellants  counsel  at  the  close  of  his  rebuttal  tes- 
timony asked  that  appellant  might  show  his  hand  to 
the  jury  so  that  the  jury  might  inspect  it.  We  fail  to 
see  how  the  offer  to  show  the  hand  was  rebuttal  evi- 
dence. If  competent  at  all,  it  was  a  part  of  appel- 
lant's original  case;  but,  in  any  event  it  was  after 
appellant  had  been  on  the  stand  and  fully  testified.  He 
had  told  the  jury  in  giving  his  evidence,  *'And  cut  this 
finger  across  there — cut  that  one  through  there,"  evi- 
dently exhibiting  his  hand  while  giving  his  testimony, 
so  that  he  had  the  benefit  of  showing  his  injuries  to 
the  jury,  and  the  doctors  had  all  testified  to  their  char- 
acter and  extent.  There  was  no  error  in  sustaining 
the  objection  to  this  offer.  The  objection  was  sus- 
tained to  the  question,  **And  if  you  said  anything  to 
them  about  your  glasses,  was  it  in  reference  to  dirt 
being  upon  them  or  something  of  that  kind?'^  This 
was  in  rebuttal  and  we  know  of  no  rule  that  allows 
the  asking  of  suggestive  questions  of  one's  own  wit- 
ness on  rebuttal,  different  from  the  examination  in  the 
first  instance.  There  was  no  error  in  sustaining  4;he 
objection  to  that  question. 
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As  to  the  instructions  given  for  appellee  error  is 
claimed  to  have  been  committed  in  the  giving  of  the 
fourth,  seventh,  eighth  and  ninth  instructions  given 
for  appellee  on  the  ground  that  they  each  require  the 
jury  to  pass  on  assmned  risk  or  contributory  negli- 
gence. If  we  concede  that  these  instructions  are  erro- 
neous under  the  recent  holding  of  the  Supreme  Court 
in  the  case  of  Streeter  v.  Western  Wheeled  Scraper 
Co.,  254  111.  244,  appellant  not  only  in  each  count  of 
his  declaration  alleged  he  was  in  the  exercise  of  due 
care  for  his  own  safety,  but  also  put  that  proposition 
and  the  necessity  of  proving  it  in  the  second,  fifth  and 
sixth  instructions  given  at  his  request,  and  this  court 
can  well  say  as  was  said  by  the  Supreme  Court  in 
McInturflF  v.  Insurance  Co.  of  N.  A.,  248  HI.  92.  **A 
party  cannot  complain  of  an  error  in  instructions 
when  the  same  error  is  found  in  the  instructions 
offered  by  the  complaining  party.**  The  trial  court 
was  not  required  to  rule  on  the  question  of  contribu- 
tory negligence  or  of  assumed  risk  until  he  was  re- 
quested to  instruct  the  jury,  and  the  court  adopted 
the  theory  presented  by  the  instructions  requested  by 
both .  plaintiff  and  defendant.  Appellant  cannot  now 
be  heard  to  complain. 

As  to  the  refusal  of  appellant  *s  instructions,  that 
assignment  of  error  is  by  the  argument  limited  to  ap- 
pellant's refused  instruction  No.  1.  That  instruction 
is  as  follows:  **The  court  instructs  the  jury  that  if 
you  believe  from  a  preponderance  of  the  evidence  that 
the  defendant  failed  to  guard,  shield  or  protect  its 
said  saw  as  required  by  the  Statute,  then  the  defend- 
ant is  deprived  of  the  right  of  interposing  the  com- 
mon law  defense  of  assumption  of  risk."  What  we 
have  above  said  of  the  manner  in  which  appellant  al- 
leged his  case  in  his  declaration  and  tried  it,  and  pre- 
sented it  in  the  instructions  he  requested,  applies  with 
equal  force  to  this  refused  instruction;  and  again  it 
might  have  had  a  tendency  to  mislead  the  jury  as  to 
what  the  Statute  required.    No  other  instruction  was 
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given  stating  the  terms  of  the  statute,  that  is,  calling 
attention  to  the  fact  that  the  statute  of  this  state 
specifically  requires  certain  things ;  but  the  jury  were 
told  by  other  instructions  as  to  certain  things  specifi- 
cally enumerated  in  them  what  ''the  Law"  required; 
and  that  substantially  covered  all  of  the  requirements 
of  the  statute.  No  error  is  seen  in  the  refusal  of  this 
instruction. 

As  to  the  afiSdavits  of  appellant  and  his  attorney 
presented  on  the  hearing  of  the  motion  for  a  new  trial, 
that  they  were  surprised  by  the  testimony  offered  by 
appellee,  and  that  two  witnesses  can  now  be  procured 
who  will  testify  that  saws  can  be  protected  with  a 
guard,  it  only  need  be  said  that  the  record  is  silent 
save  by  said  affidavits  as  to  any  surprise.  Appellant 
should  have  asked  for  a  continuance  on  the  ground  of 
surprise  if  he  was  surprised,  but  he  did  not.  More- 
over, it  is  merely  cumulative  evidence  that  the  affida- 
vits mention.  This  is  not  a  close  case  on  the  question 
of  whether  or  not  the  saw  could  have  been  guarded. 
Practically,  appellant  testified  it  could  have  been,  and 
eight  witnesses,  one  of  them  the  factory  inspector, 
testified  that  it  could  not.  This  court  would  not  be 
justified  in  reversing  the  case  because  appellant  pro- 
duces affidavits  that  he  can  now  get  two  witnesses  to 
corroborate  him. 

Inasmuch  as  the  jury  found  appellee  guilty  of  no 
negligence  and  therefore  not  liable  in  any  amount  of 
damages,  it  is  not  seen  how  cumulative  evidence  as  to 
the  extent  of  appellant's  injuries  was  proper  to  be 
considered  on  the  hearing  of  the  motion  for  a  new 

trial. 

Appellant  also  asks  a  reversal  because  the  court  on 
the  hearing  of , the  motion  for  a  new  trial  should  have 
considered  the  affidavit  to  the  effect  that  appellant 
went  into  a  saloon  and  afterwards  came  into  the  court 
room  under  the  influence  of  liquor.  If  such  are  the 
facts,  and  the  jury  saw  him,  and  appellant  was  prej- 
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udiced  thereby,  it  was  his  own  fault,  and  a  new  trial 
should  not  have  been  granted  on  that  account. 

Seeing  no  reversible  error  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 


Medora  Hunter  et  al.,  Appellees,  v.  The  Sanitary  Dls* 

triet  of  Chicago,  Appellant. 

Gen.  No.  6,693. 

1.  PLEAniNG — variance  hetijoeen  counU,  In  an  action  for  injuries 
caused  to  land  by  waters  it  is  not  a  variance  that  in  some  counta 
plaintiffs  allege  they  are  absolute  owners  while  in  others  they 
allege  ownership  subject  to  the  homestead  and  dower  rights  of  their 
mother. 

2.  DowKB — right  of  possession,  Unassigned  dower  does  not  give 
the  right  of  i)088ession. 

8.  EviDENGs — when  ha^-relief  model  of  tract  is  inadmissible.  In 
an  action  for  damage  caused  to  land  by  waters  it  is  not  error  to 
refuse  to  admit  in  evidence  a  wooden  model  of  the  surface  in  bas- 
relief  which  magnifies  the  vertical  scale  fifty  times  from  the  horizon- 
tal scale. 

4.  iNSTBTTonoirs — eiHdence.  In  an  action  for  damage  caused  to 
land  by  waters  of  a  sanitary  district  where  a  deposition  made  by  a 
former  owner  in  filing  a  claim  against  the  state  for  damages  from 
the  erection  of  a  dam,  stated  the  lands  had  been  destroyed,  it  is  im- 
proper though  not  reversible  error  to  instruct  the  jury  that  there  is 
no  evidence  that  the  former  owner  received  any  compensation  or 
damages  because  of  the  dam. 

6.  iNSTBUcmoNS — when  party  cannot  complain  of  instructions.  A 
party  who  has  offered  a  certain  class  of  instructions  cannot  com- 
plain of  instructions  of  the  same  kind  given  at  the  request  of  the 
opposite  party. 

6.  Damages — possession  necessary  to  recover  for  damage  to  land. 
In  an  action  for  damage  caused  to  land  by  waters  of  a  sanitary 
district  an  instruction  that  open,  peaceable,  notorious  and  exclusive 
possession  constitutes  sufficient  proof  of  title  in  plaintiffs  for  the 
purposes  of  the  suit  is  properly  given. 

7.  Special  iNTEiiBOGATOitzEs — wh^n  properly  refused.  Brldeatlary 
interrogatories  are  properly  refused. 
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8.  Evidence — declarations  of  former  owner  as  to  value  of  land. 
In  an  action  for  damage  to  land,  declarations  of  the  former  owner 
during  his  ownership  are  competent  evidence  against  the  heirs  suc- 
ceeding him  in  title. 

9.  Damages — token  excessive.  In  an  action  for  damage  to  160 
acres  of  land  hy  waters  of  a  sanitary  district,  a  remittitur  of 
$3,000  will  be  required  on  a  judgment  of  $9,000  where  the  evidence 
shows  the  land  was  unfit  for  cultivation  before  the  waters  of  the 
sanitary  district  affected  it  and  the  improper  remarks  of  counsel 
for  plaintiff  were  such  as  would  tend  to  aid  in  producing  an  ex- 
cessive verdict. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the  Hon. 
T.  M.  Habbis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  Affirmed  upon  remittitur.  Opinion  filed  November  13, 
1912. 

Fbank  J.  QuiNN,  JoHir  Dailey  and  Walteb  E. 
Beebe^  for  appellant;  John  C.  Williams  and  B.  M. 
Chtpebfibld,  of  comisel, 

Babnes  &  Magoon,  for  appellees ;  Thomas  Kennedy, 
of  connseL 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
conrt. 

This  snit  was  brought  in  January,  1905,  by  Medora, 
Emily  M.  and  Clara  Hunter  against  the  Sanitary  Dis- 
trict of  Chicago  to  recover  damages  for  the  injury 
caused  to  their  lands  by  the  waters  of  said  Sanitary 
District.  The  lands  involved  in  the  declaration  were : 
the  west  half  of  the  northeast  quarter  of  section  15 ; 
the  east  half  of  the  northwest  quarter  of  section  15,  in 
township  28  north,  and  of  range  3  west  of  the  third  P. 
M.  in  Woodford  county,  and  other  lands  next  south  of 
those  just  described.  Upon  the  trial  and  in  answer  to 
a  special  interrogatory,  the  jury  found  defendant  not 
guilty  as  to  said  other  lands.  No  cross  errors  are  as- 
signed by  plaintiffs  and  therefore  the  questions  liti- 
gated concerning  said  other  lands  are  not  before  us. 
On  a  jury  trial  defendant  was  found  guilty  as  to  the 
160  acres  in  the  north  half  of  section  15  and  plaintiffs 
were  awarded  damages  in  the  sum  of  $9,000  and,  a  mo- 
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tion  for  a  new  trial  having  been  denied,  judgment  was 
rendered  on  the  verdict,  and  defendant  below  appeals. 
The  declaration  consisted  of  twelve  counts,  in  the 
first  three  of  which  it  was  alleged  that  the  appellees 
were  the  owners,  and  possessed  of,  these  lands,  subject 
to  the  dower  and  homestead  rights  of  their  mother 
therein,  while  the  remaining  counts  alleged  that  said 
appellees  have  been  and  are  the  owners  and  lawfully 
possessed  of  said  lands.  It  is  contended  by  appellant 
that  there  is  a  variance  in  these  allegations  which  is 
fatal  to  appellees^  action;  that,  having  first  alleged 
their  ownership  subject  to  the  homestead  and  dower 
rights  of  their  mother,  they  cannot  in  other  counts  be 
permitted  to  set  up  that  they  are  the  absolute  owners ; 
and  that,  having  set  up  their  mother's  rights,  they  are 
bound  to  prove  the  amount  of  depreciation  of  the  in- 
terest of  appellees  by  deducting  from  the  total  depre- 
ciation the  amount  by  which  their  mother's  rights 
have  been  depreciated.  We  are  unable  to  agree  with 
the  contention  of  appellant  in  this  respect.  A  plaintiff 
may  state  his  cause  of  action  in  one  way  in  one  coimt 
of  his  declaration  and  in  another  way  in  another,  and 
he  may  claim  more  in  one  count  than  in  another.  Be- 
sides, there  is  no  proof  that  dower  had  ever  been  set 
off  to  the  mother  of  appellees,  and  unassigned  dower 
does  not  give  the  right  of  possession.  Heisen  v.  Hei- 
sen,  145  111.  658.  The  proof  shows  that  the  mother  of 
appellees  was  not  in  possession  of  the  land  here  in 
controversy  and  she  therefore  could  not  have  main- 
tained an  action  for  an  injury  to  the  land.  Her  dower 
was  a  mere  right  of  action  until  assigned  and  was  not 
an  estate  in  these  lands.  The  proof  shows  that  neither 
the  appellees  nor  their  mother  were  living  upon  the 
land  in  question.  East  of  that  part  of  the  land  as  to 
which  defendant  was  found  not  guilty  is  a  farm  of 
120  acres,  owned  by  appellees  but  separated  by  a  high- 
way from  the  land  as  to  which  a  verdict  of  not  guilty 
was  returned;  and  it  is  upon  this  120  acre  farm  remote 
from  the  land  as  to  which  defendant  was  found  guilty, 
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that  the  home  buildings  are  located,  and  there  they 
have  apparently  been  for  a  long  time.  It  is  obvious 
from  the  testimony  of  the  value  of  the  land  in  that  vi- 
cinity that  this  home  farm  is  worth  more  than  $1,000 
and,  if  a  homestead  had  been  assigned  to  the  widow, 
it  must  have  been  assigned  in  that  land  where  the  home 
buildings  were  situated.  The  proofs  shows  that  the 
appellees  were  the  sole  heirs  of  their  father,  the  owner 
of  this  land,  who  died  intestate,  and  that  ever  since  his 
death  in  1898  they  have  been  in  the  sole  and  exclusive 
possession  of  the  lands  now  in  question,  so  that,  if  the 
mother  has  any  possible  homestead  right  in  this  160 
acres,  a  separate  and  distinct  tract  of  land  from  that  on 
which  the  home  buildings  are  located  and  on  which  the 
mother  lives,  still  she  has  never  attempted  to  enforce 
the  right.  Practically  she  has  no  such  homestead  right 
in  these  lands  while  occupying  a  homestead  elsewhere. 
The  court  below  refused  to  admit  in  evidence  a 
wooden  representation  of  the  surface  of  this  tract  of 
160  acres  in  bas-relief,  and  appellant  complains  of  that 
ruling.  The  evidence  shows  that  the  vertical  scale  of 
this  model  had  been  magnified  fifty  times  from  the 
horizontal  scale  and  that  the  model  therefore  would 
show  the  slopes  or  elevations  of  the  land  fifty  times 
greater  than  they  really  are.  This  is  not  the  actual 
condition  of  the  land  and  would  tend  to  mislead  the 
jury  and  to  make  the  land  appear  to  them  as  a  steep 
side  hill  with  deep  ravines,  unless  they  fully  under- 
stood the  difference  between  the  horizontal  and  the 
perpendicular  scales  used.  While  it  might  not  have 
been  error  to  permit  this  to  be  introduced  in  evidence 
with  a  full  explanation,  still  we  are  of  opinion  that 
it  was  not  calculated  to  aid  the  jury  and  that  it  was 
not  error  to  refuse  to  admit  it.  Complaint  is  made  by 
appellant  of  the  refusal  of  the  court  to  admit  in  evi- 
dence various  other  exhibits  but  we  fail  to  see  that 
the  presence  of  any  of  them  would  have  assisted  the 
jury  in  any  way.  See  our  discussion  of  this  general 
subject  in  Zinser  v.  Sanitary  District,  175  111.  App.'  9. 
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Appellees  claimed  title  to  the  land  here  in  question, 
which  was  about  three  miles  from  the  Illinois  river,  as 
sole  heirs  of  William  Hunter,  who  died  intestate  in 
1898.  The  proof  showed  that  William  Hunter  had 
owned  this  land  for  many  years  and  that  in  1877,  when 
the  Copperas  Creek  Dam  was  erected,  he  filed  a  claim 
against  the  State  of  Illinois  for  the  injury  done  to  his 
land  by  the  construction  of  the  dam.  His  deposition, 
taken  at  that  time,  was  introduced  in  evidence  in  this 
cause  by  appellant,  and  therein  he  stated  that,  by  rea- 
son of  such  damage,  **much  of  the  lands  had  become 
water-soaked  and  soft  to  such  an  extent  that  they  no 
longer  bore  animals  with  safety,  and  had  become  un- 
productive, liable  to  frequent  destructive  overflows, 
and  will  so  remain  forever."  In  July,  1889,  he  gave 
another  deposition  in  the  same  cause,  in  which  he  said : 
**I  was  mistaken  at  the  time  of  filing  my  claim;  the 
damage  is  greater  than  when  I  gave  my  testimony  at 
the  former  hearing.  Since  then  we  have  found  that  it 
has  been  growing  worse  and  worse  up  to  the  present 
time ;  that  there  is  no  cessation ;  that  the  lands  remain 
sour  and  are  getting  worse  and  worse  every  year.*' 
These  statements  referred  to  the  lands  involved  in  this 
proceeding.  In  this  connection  the  court  instructed 
the  jury  as  follows,  at  the  request  of  appellees : 

^*You  are  instructed  that  there  is  no  evidence  or 
testimony  in  this  case  that  William  Hunter  has  re- 
ceived any  compensation  or  damages  for  any  injury 
or  damage  claimed  to  have  been  done  to  any  of  the 
lands  in  question  in  this  suit  because  of  the  construc- 
tion and  maintenance  of  the  Copperas  Creek  lock  and 

dam. ' ' 
We   think  this   instruction   should  not  have  been 

given.     The  object  of  introducing  the  testimony  of 

William  Hunter  in  connection  with  his  claim  against 

the  State  of  Illinois  was  not  to  show  that  he  had  been 

paid  for  the  destruction  of  his  lands  by  water,  but  was 

(o  prove  that  he  claimed  and  declared  and  testified, 

long  before  the  waters  of  appellant  were  turned  into 
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the  lUinois  Biver,  that  his  land  had  been  destroyed  by 
water.  It  was  immaterial  to  the  effect  of  that  evidence 
in  this  case  whether  William  Hunter  had  been  paid 
or  not.  The  point  was  to  show  that  the  ancestor  ^f  ap- 
pellees claimed,  under  oath,  while  he  owned  these  lands 
that  they  had  been  practically  destroyed  long  before 
the  Sanitary  District  waters  were  sent  down  to  that 
locality  and,  therefore,  that  the  injury  of  which  ap- 
I)ellee8  are  now  complaining  was  not  due  to  any  action 
on  the  part  of  appellant.  Still  we  do  not  regard  the 
giving  of  it  as  reversible  error  for  it  is  true  that  no 
evidence  had  been  introduced  to  show  that  William 
Hunter  had  ever  been  paid  by  the  state  for  such  dam- 
age, and  the  instruction  was  therefore  literally  true. 
Several  of  the  instructions  requested  and  given  for 
appellees  related  to  and  authorized  a  recovery  for  the 
injury  done  by  appellant  to  the  fair  cash  market  value 
of  the  interest  of  appellees  in  the  land,  while  other 
given  instructions  made  appellant  liable  for  the  de- 
preciation in  the  fair  cash  market  value  of  the  lands, 
and  appellant  complains  not  only  of  this  supposed  in- 
consistency but  also  because  the  given  instructions,  as 
a  whole,  did  not  offer  the  jury  any  method  for  deter- 
mining the  interest  of  appellees  in  the  land.  Appel- 
lant cannot  be  heard  to  question  the  instructions  given 
for  appellees  for  these  supposed  defects,  because  it 
offered  instructions  of  the  same  kind;  for  where 
an  appellant  has  induced  the  giving  of  a  certain  class 
of  instructions,  it  cannot  complain  of  the  same  given 
at  the  request  of  the  opposite  party.  Cicero  &  P.  St. 
By.  Co.  V.  Meixner,  160  111.  320;  Chicago,  B.  &  Q.  B. 
Co.  V.  Murowski,  179  111.  77;  Mclnturff  v.  Insurance 
Co.  of  N.  A.,  248  111.  92.  Moreover  the  only  person 
who  could  have  any  interest  in  these  lands,  aside  from 
appellee,  was  their  mother,  the  widow  of  William  Hun- 
ter. As  already  suggested,  her  dower  has  not  been  set 
off  to  her,  and  in  the  absence  of  any  such  action  her 
dower  rights  in  this  land  cannot  be  considered  here. 
It  is  obvious  for  the  reasons  already  stated  that  her 
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homestead  right  in  this  tract  of  160  acres  does  not  ex- 
ist or  is  merely  nominal.  Again,  the  15th  special  in- 
terrogatory, requested  by  appellant  and  given  to  the 
jury  asked  what  had  been  the  depreciation  in  the  fair 
cash  market  value  of  the  interest  of  appellees  in  this 
tract  of  160  acres  by  reason  of  the  acts  of  appellant 
as  charged  in  the  declaration,  and  the  jury  gave  as 
their  answer  the  sum  of  $9,000  and  returned  their  gen- 
eral verdict  for  appellees  in  that  sum.  This  verdict, 
therefore,  was  for  the  depreciation  of  appellees^  in- 
terest, only,  in  the  land.  The  remittitur  which  we 
hereinafter  require  will  fully  cure  any  slight  defect  in 
the  proofs  in  omitting  to  establish  the  amount  of  the 
depreciation  to  the  widow's  technical  homestead  es- 
tate in  this  160  acres,  if  any  she  had,  and  any  similar 
defect  in  the  instructions  as  a  whole. 

Appellant  complains  because  one  of  the  instructions 
given  for.  appellees  contained  a  reference  to  the  plead- 
ings. If  this  was  improper,  appellant  cannot  be  heard 
to  complain  of  such  action  for  many  of  its  given  in- 
structions contained  a  like  reference.  Appellant  com- 
plains of  the  giving  of  instruction  No.  13  for  appellees, 
which  was  as  follows : 

**  While  the  plaintiffs  must  prove  by  a  preponder- 
ance of  the  evidence  in  this  case  that  they  had  the  legal 
title  to  the  land  in  question,  yet  you  are  charged  that  if 
the  plaintiffs  have  proved  by  the  greater  weight  of  all 
the  evidence  in  this  case  that  they  were  in  open,  peace- 
able, notorious  and  exclusive  possession  either  hy 
themselves  or  tenants  of  the  real  estate  described  in 
the  declaration  in  this  case  on  and  prior  to  the  17th 
day  of  January,  1900,  and  up  to  the  commencement  of 
this  suit,  then  there  is  sufficient  proof  of  their  title  for 
the  purposes  of  this  suit,  in  the  absence  of  evidence 
tending  to  show  that  they  do  not  have  the  legal  title 
to  said  land.'* 

This  instruction  was  not  intended  to  tell  the  jury  for 
what  a  recovery  could  be  had,  but  only  to  meet  any 
question  that  might  arise  in  the  minds  of  the  jury  as  to 
whether  or  not  appellees  had  to  prove  their  title  from 
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the  Government  of  the  United  States,  and  to  inform 
the  jury  that  open,  peaceable,  notorious  and  exclusive 
possession  constituted  sufficient  proof  of  title  in  appel- 
lees for  the  purposes  of  this  suit,  and  was  therefore 
properly  given.  See  additional  opinion  on  petition  for 
rehearing  in  Zinzer  v.  Sanitary  District,  supra.  Ap- 
pellant requested  that  fifteen  special  interrogatories 
be  given  to  the  jury.  The  court  gave  the  14th  and  the 
15th  and  refused  the  others.  The  14th  special  inter- 
rogatory was  in  relation  to  the  other  lands  as  to  which 
the  jury  found  appellant  not  guilty.  The  15th  special 
interrogatory  was  as  mentioned  above.  We  are  of 
opinion  that  the  other  requested  interrogatories  were 
mainly  evidentiary  and  were  properly  refused.  Chi- 
cago &  N.  W.  R.  Co.  V.  Dunleavy,  129  111.  132 ;  Lake 
Erie  &  W.  R.  Co.  v.  Morain,  140  111.  117 ;  Pike  v.  City 
of  Chicago,  155  HI.  656;  Chicago  &  A.  R.  Co.  v.  Pear^ 
son,  184  111.  386;  Chicago  &  A.  R.  Co.  v.  Harrington, 
192  HI.  9. 

Upon  a  careful  consideration  of  the  evidence  we  are 
of  opinion  that  the  damages  awarded  are  excessive. 
"William  Hunter,  the  ancestor  of  appellees,  testi- 
fied under  oaih,  as  already  stated,  that  these  lands 
were  practically  destroyed  by  the  construction  and  op- 
eration of  the  Copperas  Creek  Dam,  many  years  be- 
fore the  Sanitary  District  waters  were  turned  into  the 
Illinois  river,  and  this  declaration  of  the  former  owner 
is  competent  evidence  against  the  heirs  succeeding  him 
in  the  title.  It  is  true  that,  in  spite  of  his  belief  at 
that  time  that  his  land  had  been  destroyed,  he  had  a 
right  to  reclaim  the  land  afterwards  by  tiling  or  other- 
wise if  he  could.  It  is  shown  that  he  did  put  in  some 
tile^  but  this  tile  has  been  allowed  to  become  filled  up 
and  has  not  been  kept  sufficiently  open  to  be  adequate 
for  carrying  off  the  water.  The  evidence  shows  that 
prior  to  1900,  the  year  when  the  waters  of  appellant 
were  turned  into  the  Illinois  river,  this  land,  or  at  least 
a  considerable  portion  of  it,  was  wet  and  soft  and  un- 
fit for  cultivation.    Various  witnesses  testified  that  a 
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considerable  portion  of  this  160  acre  tract  was  not 
fanned  at  all  for  many  years  prior  to  1900.  It  is  clear 
to  us,  from  a  study  of  the  evidence,  that  much  of  the 
damage  to  this  land  is  due  to  causes  that  existed  be- 
fore appellant  turned  its  waters  into  this  locality,  one 
source  of  such  damages  being  a  small  stream  or  creek, 
which  comes  down  from  the  hills  to  the  east  of  the 
land  in  question  and  flows  directly  across  it,  the  waters 
from  which,  in  flood  times,  spread  across  the  land.  It 
is  fair  to  assume  that  this  verdict,  which  we  regard  as 
excessive,  has  been  partly  procured  by  improper  con- 
duct on  the  part  of  appellee  ^s  attorney  in  the  cross- 
examination  of  many  of  appellant's  witnesses  and  in 
his  argument  to  the  jury.  His  questions  to  appellant's 
witnesses  contain  insinuations  which  were  improper 
and  were  calculated  to  impress  the  jury.  He  was  en- 
titled to  inquire  of  appellant's  witnesses  whether  they 
had  been  taken  over  the  land  by  agents  of  appellant, 
whether  they  had  been  paid  anything  for  the  time  so 
spent,  and  whether  any  efforts  had  been  made  by  rep- 
resentatives of  appellant  to  cause  them  to  testify  fa- 
vorably to  it  and  contrary  to  their  own  judgment,  and, 
in  general,  to  ascertain  if  the  witnesses  had  been  sub- 
jected to  any  improper  influences,  but  in  many  in- 
stances appellees'  attorney  went  much  further  in  that 
direction  than  was  proper  or  can  be  countenanced  by 
this  court.  In  his  argument,  appellees'  attorney  made 
a  strong  plea  to  the  jury  on  the  ground  that  appellees 
were  women,  and  he  reminded  the  jury  that  the  last 
persons  on  the  battle  field  are  women,  that  the  nurses 
who  bind  up  the  wounds  and  moisten  the  lips  of  dying 
soldiers  are  women,  that  the  first  star  sewed  on  the  flag 
of  our  Government  was  put  there  by  a  woman,  and  that 
*  *  the  old  song  that  you  love  and  I  love  and  the  Hunter 
girls  love  was  written  by  a  woman. ' '  He  told  the  jury 
that  these  women  loved  their  home  and  their  mother 
and  the  memory  of  their  father  and  that  all  the  slime 
that  could  come  from  the  tongue  of  the  maligner  of  his 
memory  could  not  induce  appellees  to  put  a  stain  on 
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their  father's  memory  for  all  the  money  that  it  cost 
to  build  the  Sanitary  District  canal.  It  is  true  that 
the  oonrt  sustained  an  objection  to  these  remarks,  bat 
this  did  not  remove  their  effect  upon  the  jury.  The 
same  offense  was  practically  repeated,  and  the  jury 
were  told  by  him,  **You  have  no  right  to  run  away 
from  your  duty  because  the  sex  of  these  plaintiffs  is 
the  same  as  that  of  your  mother  and  mine.  *  *  One  of 
the  attorneys  for  appellant  had  previously  attacked 
the  plaintiffs  in  his  argument,  and  perhaps  aggravated 
plaintiff's  attorney  and  to  some  extent  excused  him. 
But  these  appeals  to  the  jury  because  of  the  sex  of  the 
plaintiffs  were  highly  improper  and  were  calculated  to 
inflame  the  jury  and  we  conclude  that  they  aided  in 
producing  this  excessive  verdict.  In  the  trial  of  this 
case  there  were  many  improper  remarks  by  counsel, 
and,  also  in  their  briefs  here,  and  were  it  not  for  the 
expense  likely  to  be  entailed  upon  the  parties,  we 
should  have  been  disposed  to  strike  out  portions  of 
each  of  the  briefs  and  require  them  to  be  reprinted  in 
more  courteous  language.  The  trial  judge  interfered 
urgently  to  stop  this  course  of  conduct  in  the  court  be- 
low and  succeeded  in  part,  but  the  conduct  of  counsel 
was  so  persistent  that  the  mere  rulings  of  the  court 
probably  did  not  remove  the  impression  from  the 
minds  of  the  jury.  In  view  of  the  testimony  of  Wil- 
liam Hunter  and  of  the  shape  and  contour  and  condi- 
tion of  the  land  as  revealed  by  the  evidence,  we  are 
of  opinion  that  this  verdict  ought  not  to  be  allowed 
to  stand  for  more  than  $6,000.  This  opinion  will  be 
lodged  with  the  clerk  and  counsel  notified,  and  if 
within  seven  days  appellees  remit  $3,000  of  the  judg- 
ment, the  judgment  will  be  aflSrmed  for  $6,000  at  the 
costs  of  appellees;  otherwise,  it  will  be  reversed  and 
remanded  for  a  new  trial. 

Affirmed  upon  remittitur. 

Appellee  having  entered  a  remittitur  herein  in  the 
sran  of  $3,000,  the  judgment  is  therefore  affirmed  in 
the  sum  of  $6,000  at  the  costs  of  appellees. 
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John  J.  McClnsky  et  al.,  Pefendants  In  Error,  y.  James 

B.  Nelson,  Plaintiff  in  Error. 

Gen.  No.  5,547. 

1.  FoBdBLE  DBTAiNEB — defendants  must  withhold  possession  when 
suit  is  commenced.  In  forcible  detainer,  it  is  incumbent  on  plain- 
tiff to  prove  that  defendants  were  in  possession  and  withholding  the 
same  at  the  time  of  commencement  of  the  action. 

2.  FoBciBUB  DETAINER — joint  judgment  against  landlord  and  new 
tenant.  Judgment  for  restitution  in  an  action  for  forcible  detainer 
cannot  be  rendered  against  both  the  tenant  in  possession  and  the 
landlord  where  there  is  no  proof  that  the  latter  was  in  possession 
at  the  time  of  instituting  the  suit 

3.  Forcible  detainer — joint  judgment  indivisible,  A  Judgment 
against  two  defendants  in  forcible  detainer  is  indivisible  and,  if 
erroneous  as  to  one,  must  be  reversed  as  to  both. 

4.  FosciBLx  DETAINER — Where  tenant  has  no  notice  of  claims  of 
prior  tenant.  Where  proof  in  forcible  detainer  tends  to  show  that 
plaintiffs  had  abandoned  their  tenancy  under  a  lease  and  they  fail 
to  show  knowledge  or  notice  of  their  rights  and  clainiB  In  the 
premises  on  the  part  of  defendant  when  he  entered  into  possession 
under  another  lease,  the  liability  of  the  latter  is  not  established. 

6.  Landix)bd  and  tenant — when  evidence  of  possession  is  income 
petent.  Statements  by  painters  at  work  in  a  building  that  they  had 
been  told  to  do  such  painting  by  the  landlord  are  not  competent  as 
tending  to  prove  the  landlord  to  be  in  possession. 

Error  to  the  Circuit  Court  of  Bureau  county;  the  Hon.  Riohabd 
M.  Skinner,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.    Reversed  and  remanded.    Opinion  filed  March  12,  1913. 

J.  L.  MuBPHY,  for  plaintiff  in  error. 

Thomas  N.  Haskins  and  J.  L.  Spalding,  for  de- 
fendants in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

F.  J.  Seidl  and  John  J.  McClusky  brought  this  ac- 
tion in  forcible  detainer  before  a  justice  of  the  peace 
on  June  16, 1909,  against  James  B.  Nelson  and  Arthur 
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P.  Seelig  to  recover  possession  of  a  tract  of  16  or 
18  acres  known  as  Webster  Park  and  Webster  Park 
Base  Ball  Grounds  in  Hall  town  in  Bureau  county. 
Upon  a  jury  trial  in  the  Circuit  Court  upon  appeal 
defendants  were  found  guilty  and  the  right  of  posses- 
sion was  found  in  plaintiffs,  motions  by  defendants 
for  a  new  trial  and  in  arrest  of  judgment  were  denied, 
and  there  was  a  judgment  that  the  plaintiffs  have  res- 
titution of  the  premises  from  the  defendants  and  that 
they  recover  their  costs  of  the  defendants  and  have 
execution  therefor.  Nelson  prosecutes  this  writ  of  er- 
ror to  review  said  judgment. 

On  February  14,  1907,  Nelson  as  the  first  party  and 
William  Hawthorne,  McClusky  and  Seidl  as  the  par- 
ties of  the  second  part  executed  an  instrument, 
whereby  the  first  party  leased  to  the  second  parties 
said  tract  of  land,  and  in  the  first  part  of  the  instru- 
ment it  was  described  as  a  lease  for  four  years,  com-; 
mencing  February  1, 1907.  The  second  parties  agreed 
to  pay  the  first  party  $1,500  on  certain  dates  in  1907 ; 
the  second  parties  had  the  option  to  buy  the  premises 
on  or  before  July  15,  1907,  and  if  they  did,  the  rent 
previously  paid  was  to  be  applied  on  the  purchase 
money;  if  they  did  not  buy  they  had  the  privilege  of 
renewing  the  lease  from  year  to  year  for  four  years 
at  an  annual  rental  of  $1,500,  but  the  first  party  could 
sell  the  land  at  any  time  after  July  15,  1907,  and  the 
second  parties  were  to  deliver  possession  at  the  end 
of  any  season  on  demand  by  said  first  party.^  The 
park  season  began  in  May  or  June  and  ended  in  Sep- 
tember or  October  and  the  premises  were  not  intended 
to  be  actually  occupied  the  rest  of  each  year.  At  the 
end  of  the  first  year  Hawthorne  abandoned  the  enter- 
prise and  it  was  orally  agreed  that  McClusky  and 
Seidl  should  have  the  premises  another  year  on  the 
terms  named  in  the  written  lease.  At  the  end  of  the 
second  year,  and  after  much  effort  by  Nelson  to  col- 
lect the  rent,  the  tenants  were  in  arrears.  Nelson 
sued  them  and  levied  upon  personal  property  which 
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they  had  on  the  premises.  There  is  evidence  that  they 
made  Nelson  a  proposition  to  occupy  the  premises  for 
the  third  year  at  a  much  lower  rental  and  that  Nelson 
refused,  and  that  McClusky  and  Seidl  then  told  Nel- 
son they  would  not  keep  the  premises  any  longer. 
This  was  denied  by  the  defendants.  Nelson  then  took 
possession  of  the  premises  and  gave  Seelig  a  written 
lease  thereof  for  three  years  and  put  him  in  posses- 
sion. Thereafter  McClusky  and  Seidl  came  to  take 
away  certain  personal  property  which  they  had  left 
on  the  premises  and  found  it  in  charge  of  a  custodian 
under  a  levy  in  the  suit  by  Nelson  to  recover  the  rent 
in  arrear  for  the  second  year.  That  rent  was  after- 
wards collected  in  some  way  not  here  disclosed.  Mc- 
Clusky and  Seidl  then  brought  this  suit  in  forcible  de- 
tainer against  Nelson  and  Seelig. 

The  complaint  did  not  charge  an  unlawful  entry, 
but  only  that  Nelson  and  Seelig  unlawfully  withheld 
possession  of  the  premises  from  the  plaintiffs.  Nel- 
son leased  to  Seelig  on  April  27,  1909,  and  the  term 
was  to  begin  on  May  1,  1909,  and  Nelson  put  Seelig 
in  actual  possession  soon  thereafter  and  at  least  as 
early  as  'the  middle  of  May,  and  this  suit  was  begun 
on  June  16,  1909,  and  it  was  incumbent  upon  plain- 
tiffs to  prove  thi^t  defendants  were  in  possession  on 
June  16.  No  demand  for  ipossession  was  made  on  Nel- 
son. Nelson  lived  in  Chicago,  and  there  is  no  proof 
that  he  was  ever  in  possession  after  he  put  Seelig  in 
possession.  One  of  the  defendants  testified  that  he 
went  to  the  premises  some  time  in  May,  1909,  and 
found  Seelig  in  possession  and  some  painters  at  work 
and  asked  them  who  told  them  to  paint  and  they  re- 
plied that  Nelson  did;  that  they  were  whitewashing 
and  he  asked  Seelig  who  gave  them  leave  and  Seelig 
replied  that  Nelson  did.  The  statements  of  the  paint- 
ers and  of  Seelig  were  not  competent  proof  against 
Nelson  and  had  no  tendency  to  prove  that  Nelson  was 
then  in  possession.  Our  attention  is  not  called  to  any 
evidence  to  show  that  Nelson  was  in  possession  or 
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withholding  possession  when  this  suit  was  brought, 
and  therefore  the  judgment  that  he  restore  the  pos- 
session and  pay  the  costs  cannot  be  sustained.  God- 
ard  V.  lieberman,  18  111.  App.  366 ;  Hinchliffe  v.  Espen, 
30  HI.  App.  371.  The  judgment  is  indivisible  and 
must  therefore  be  reversed  as  to  both  defendants. 
Seymour  v.  0.  S.  Richardson  Fueling  Co.,  205  111.  77. 

In  view  of  another  trial  we  think  it  proper  to  say 
that  instructions  Nos.  10  and  15  given  at  the  request 
of  plaintiffs,  are  erroneous  in  apparently  authorizing 
a  recovery  against  both  defendants  when  the  case  they 
state  would  not  make  Nelson  liable.  It  is  a  serious 
question  from  the  proofs  whether  plaintiffs  had  not 
abandoned  the  lease  and  refused  to  be  further  bound 
by  it  before  Nelson  leased  the  premises  to  Seelig.  Our 
attention  is  not  called  to  any  proof  that  Seelig  had  any 
notice  or  knowledge  that  plaintiffs  had  or  claimed  any 
right  in  the  premises  when  he  took  his  lease  and  en- 
tered into  possession,  and  it  is  not  therefore  clear  that 
he  is  liable  in  this  action,  even  if  the  lease  to  McClusky 
and  Seidl  had  not  been  rescinded  or  abandoned.  Fitz- 
gerald V.  Quinn,  165  HI.  354. 

The  judgment  is  therefore  reversed  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


F.  H.   Dannewltz,  Appellant,  v.   George   S.  Miller, 

Appellee. 

Gen.  No.  6,668. 

1«  "BaofKxaB^HXMntnission,  Plaintiff  was  authorized  to  seU  a  farm 
in  three  days,  and  three  dajni  after  such  period  defendant  traded 
the  farm  for  another  farm  and  cash  on  substantially  the  same  terms 
as  had  been  conditionally  agreed  upon  by  the  parties  previously 
to  plaintifTs  becoming  interested  and  suggesting  such  trade.  Held, 
that  tbe  lury  finding  from  the  preponderance  of  the  eridence  that 
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the  trade  was  made  without  plaintiff's  assistance,  he  Is  not  entitled 
to  recover  commission. 

2.  Evidence — of  wife  competent  as  'husband''B  agent.  Where  de- 
fendant's wife  has  acted  as  his  agent  In  his  Important  business 
transactions  for  several  years,  owing  to  his  feeble  health  and  de- 
fective mental  capacity,  and  he  expressly  directed  plaintiff  to  make 
the  contract  in  suit  with  her,  she  is  a  competent  witness  as  his 
agent 

Appeal  from  the  Ck)unty  Court  of  La  Salle  county;  the  Hon. 
William  H.  Hinebaugh,  Judge,  presiding.  Heard  In  this  court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

L.  B.  Olmstbad,  for  appellant. 
BuTTEBs  &  Abmsteong,  fop  appellee. 

Mr.  Peesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is. a  suit  by  a  real  estate  agent  against  the  same 

defendant  as  in  No.  5,666,  Mason  v.  Miller,  post, , 

to  recover  commissions  for  procuring  a  purchaser  for 
the  same  farm  as  in  said  case  of  Mason  v.  Miller.  The 
jury  returned  a  verdict  for  defendant,  on  which  he 
had  judgment,  and  plaintiff  appeals. 

Appellee  owned  a  farm  of  292  acres  in  La  Salle 
county.  He  had  purchased  land  in  Virginia  and  in- 
tended to  remove  there,  and  desired  to  sell  the  farm 
in  La  Salle  county,  and  authorized  appellant  to  sell  it 
for  him,  and  agreed  to  pay  him  one  dollar  per  acre 
if  he  sold  it,  and  gave  appellant  three  days  in  which 
to  sell  the  farm.  Three  days  after  that  time  expired, 
appellee  and  E.  H.  Wirtz,  who  owned  a  farm  of  160 
acres  in  La  Salle  county,  made  a  trade,  by  which 
Miller  took  the  "Wirtz  farm  and  Wirtz  took  the  Miller 
farm  and  Wirtz  paid  Miller  $10,300  and  conveyed  to 
Miller  an  interest  in  a  com  shredder.  Appellant  con- 
tends that  he  arranged  this  trade  and  is  entitled  to 
commissions  accordingly.  The  preponderance  of  the 
evidence  appears  to  be  that  Miller  and  Wirtz  had  dis- 
cussed a  trade  of  these  farms  before  anything  was  said 
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to  appellant  abont  procuring  a  purchaser.  Miller  de- 
sired to  be  entirely  rid  of  any  land  holdings  in  Illi- 
nois before  going  to  Virginia.  If  Wirtz  could  sell  his 
farm  to  some  one  else,  then  he  could  buy  the  Miller 
farm  and  wished  to  do  so,  and  before  appellant  be- 
came interested  in  the  matter  Miller  and  Wirtz  had 
agreed  that  if  Wirtz  could  not  find  a  purchaser  for  his 
farm,  then  they  would  trade  farms  substantially  on 
the  terms  which  were  afterwards  carried  out.  The 
preponderance  of  the  evidence  is  that  when  appellant 
found  that  he  was  not  likely  to  find  a  purchaser  for 
the  Wirtz  farm  and  therefore  would  not  be  able  to  sell 
the  Miller  farm  to  Wirtz,  he  proposed  this  trade,  but 
the  parties  at  once  informed  him  that  they  had  already 
been  arranging  a  trade  if  the  sale  could  not  be  ac- 
complished, and  that  they  did  not  desire  his  assistance 
if  the  sale  of  the  Wirtz  farm  fell  through,  and  if  they 
therefore  made  a  trade.  The  preponderance  of  the 
evidence  seems  to  be  that  after  the  three  days  given 
to  appellant  had  passed,  Miller  and  Wirtz  arranged 
the  trade  in  the  farms  without  the  assistance  of  ap- 
pellant. If  the  jury  so  found  appellant  was  not  en- 
titled to  commissions. 

The  wife  of  appellee  was  permitted  to  testify  for 
hun,  over  appellant's  objections,  and  it  is  urged  that 
this  was  error.  There  was  proof  that  appellee  was  in 
feeble  health  and  had  been  ever  since  a  serious  illness 
some  years  before ;  that  he  was  hard  of  hearing ;  that 
his  mental  capacity  for  conducting  negotiations  was 
somewhat  defective;  that  his  wife  had  acted  as  his 
agent  for  several  years  in  every  important  business 
transaction;  and  that  appellee  expressly  directed  ap- 
pellant to  talk  with  his  wife,  and*  that  it  was  with  the 
wife  that  he  made  the  contract  upon  which  he  now  sues. 
Much  of  this  evidence  came  from  appellant.  We  are 
satisfied  that  she  was  a  competent  witness  as  the 
agent  of  her  husband. 

It  is  contended  that  the  court  erred  in  refusing  in- 
structioii  No.  27,  requested  by  appellant  and  in  giv- 
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ing  instruction  No.  18  requested  by  appellee.  No.  27 
ignored  certain  elements  of  the  defense  and  No.  18 
was  we  think  the  law  as  applied  to  the  evidence  in 
this  particular  case,  and  the  jury  were  otherwise  fully 
and  suJBSciently  instructed. 
The  judgment  is  therefore  affirmed. 

^Affirmed. 


Josepk  S«  Babeock,  Appellant,  y.  Joseph  S«  Babeoeki  Jv^ 

et  aL,  Appellees. 

Gen.  Ko.  6,696. 

1.  MoBTOAGBS — evidence  to  establish.  It  requires  clear  and 
decisiye  evidence  to  convert  a  deed  absolute  on  its  face  into  a 
xnortgai;e. 

2.  Wills — who  may  attack.  One  who  accepts  an  interest  con- 
yeyed  to  him  by  will  cannot  defeat  the  will  ii^  any  other  respect 

3.  Mortgages — hill  to  h^ve  deed  declared  a  mortgage.  Where 
complainant  conveys  property  to  his  mother  by  a  deed  absolute  in 
form  and  afterwards  accepts  a  life  interest  conveyed  to  him  by 
her  will  and  acts  as  guardian  for  his  children  to  whom  the  fee  is 
devised,  he  is  estopped  to  deny  the  validity  of  the  will  and  a  bill 
to  have  the  deed  declared  a  mortgage  is  properly  denied  for  want 
of  equity. 

4.  Infants — fees  of  guardian  ad  litem.  On  a  bill  to  have  a  deed 
declared  a  mortgage,  an  allowance  of  $500  to  the  guardian  ad  litem 
as  solicitor  for  minor  defendants  charged  against  uasuccessful  com- 
plainant as  costs  will  be  reversed  and  cause  remanded  with  direc- 
tions to  allow  a  fee  of  |25.00,  two-thirds  of  cost  to  be  taxed  against 
complainant  and  one-third  against  defendants. 

Appeal  from  the  Circuit  Ck>urt  of  Livingston  county;  the  Hon. 
Geoboe  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
June  term,  1912.  Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions.    Opinion  filed  March  12,  1913. 

A.  C.  NoBTON  and  P.  A,  Ortman,  for  appellant. 
Jambs  T.  Tsbby^  for  appellees. 
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Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  filed  a  bill  to  have  a  deed  declared  a  mort- 
gage and  to  redeem  therefrom.  He  alleged  that  in 
1901  he  owned  certain  real  estate  in  Livingston  county ; 
that  on  April  29,  1901,  he  deeded  the  same  to  his 
mother,  Mary  0.  Babcock ;  that,  though  this  was  a  deed 
absolute  on  its  face,  yet  it  was  intended  only  as  se- 
curity for  the  repayment  to  his  mother  of  $2,995.50 
which  he  then  borrowed  from  her ;  that  on  January  4, 
1903,  his  mother  died  leaving  a  last  will,  which  was 
admitted  to  probate  and  a  copy  of  which  was  an  ex- 
hibit to  the  bill,  which  will  gave  to  appellant  the  use 
for  life  of  the  lands  he  had  deeded  to  her,  with  re- 
mainder in  fee  to  the  children  of  appellant,  share  and 
share  alike;  that  his  children  at  that  time  were  Mary, 
Joseph,  Bertha  and  Edward;  that  Mary  thereafter 
deeded  to  appellant  her  interest  in  said  lands.  In  the 
bill  appellant  offered  to  pay  the  amount  of  said  loan 
and  interest  and  asked  a  decree  that  the  deed  might 
be  set  aside.  All  of  appellant's  children,  except  Mary, 
were  minors,  and  they  answered  by  a  guardian  ad 
litem,  denying  the  facts  charged  in  the  bill  and  alleg- 
ing laches  and  the  Statute  of  Limitations  and  setting 
up  by  way  of  estoppel  his  various  acts  after  the  death 
of  his  mother.  The  cause  went  to  the  master,  who 
took  and  reported  the  proofs,  with  his  findings  in  favor 
of  the  defendants.  Objections  thereto  were  ordered  to 
stand  as  exceptions  before  the  court  and  they  were 
overruled  and  the  bill  was  dismissed  for  want  of 
equity,  with  costs,  including  a  fee  of  $500  to  the  guard- 
ian ad  litem.  Complainant  appeals  from  that  decree 
and  argues  that  it  is  wrong  on  the  merits  and  that 
the  allowance  of  said  guardian  ad  litem's  fee  against 
him  as  costs  is  erroneous. 

Appellant  proved  that  in  April,  1901,  his  mother 
borrowed  $3,000  from  D.  S.  Myers  and  secured  it  upon 
real  estate  owned  by  her  and,  after  a  deduction  of  a 
small  sum  for  the  continuance  of  an  abstract  and  for 
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recording,  caused  $2,995.50  to  be  deposited  in  the  bank 
on  April  26,  1901,  to  the  credit  of  appellant,  and  that 
Mary  0.  Babcock  then  told  Myers  that  she  was  getting 
the  money  for  appellant  and  that  he  was  securing  her. 
Mary  Babcock,  appellant's  adult  daughter  testified 
that  the  fall  before  her  grandmother  died  and  when 
the  witness  was  12  years  old,  her  grandmother  told 
her  that  appellant  had  borrowed  about  $3,000  and 
deeded  the  farm  to  her  for  security ;  that  she  was  not 
to  deed  it  back  to  him  till  he  paid  the  money,  but  was 
to  deed  it  back  to  him  if  he  paid  the  money ;  and  that, 
in  another  conversation,  a  little  later,  between  her 
father  and  her  grandmother,  appellant  asked  his 
mother  when  she  would  deed  the  land  back  to  him  and 
she  replied,  **When  you  pay  the  $3,000  I  will  deed  it 
back  to  you.*'  May  Babcock  a  sister  of  appellant, 
testified  that  she  remembered  of  appellant  deeding  his 
farm  to  their  mother  in  1901;  that  some  time  after- 
wards her  mother  said  that  appellant  would  have  to 
pay  that  mortgage,  that  $3,000 ;  that  she  would  not  deed 
the  land  back  to  him  till  he  paid  her  back  the  $3,000. 
In  addition  to  this  it  seems  to  be  conceded  that  ap- 
pellant continued  in  possession  of  said  farm  after  the 
making  of  said  deed,  though  we  find  no  testimony 
to  that  effect. 

The  facts  upon  which  appellees  rely  include  the  fol- 
lowing: It  is  not  claimed  that  appellant  gave  his 
mother  any  note  for  $3,000  or  $2,995.50  or  any  other 
sum.  The  consideration  named  in  the  deed  was  one 
dollar  only.  On  the  same  day  that  the  deed  was  drawn 
and  executed,  Mary  0.  Babcock  caused  to  be  prepared 
and  executed  the  will  in  question,  in  which  she  de- 
scribed this  real  estate  and  gave  a  life  interest  therein 
to  appellant  and  the  fee  to  his  children,  and  it  was 
stipulated  that  the  deed  and  the  will  were  both  drawn 
by  the  same  attorney.  There  were  mortgages  upon 
this  land  and  there  are  some  things  in  the  record 
which  tend  to  show  that  appellant  was  owing  other 
parties,  who  had  sued  him  or  were  liable  to  do  so,  and 
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the  faxjt  that  the  deed  and  will  were  prepared  on  the 
same  day  in  the  same  office  by  the  same  lawyer 
tend  to  show  that  this  was  a  family  arrange- 
ment or  settlement  to  protect  appellant's  chil- 
dren as  against  future  indebtedness  which  he 
might  incur..  The  will  which  gave  him  a  life 
interest  in  this  land  and  the  fee  to  his  children,  named 
him  as  executor,  and  the  will  was  probated  upon  his 
petition  and  in  that  petition  he  stated  under  oath  that 
his  mother  died  seized  of  real  estate  valued  at  about 
$45,000,  and  incumbered  for  about  $14,000  which  state- 
ment appears  to  have  been  based  mainly  upon  her  title 
to  this  real  estate.  Thereafter  he  filed  a  petition  in 
the  County  Court  imder  his  oath,  in  which  he  stated 
that  his  four  children  were  then  minors  and  that  they 
had  no  property  except  this  real  estate  (describing 
the  same  real  estate  he  had  deeded  to  his  mother), 
and  that  appellant  had  the  possession  and  use  thereof 
during  his  life  and  that  it  was  incumbered  for  about 
$8,500  or  $9,000.  Upon  this  petition  he  was  appointed 
their  guardian  on  July  13,  1903.  On  July  14,  1903, 
he  filed  his  petition  under  oath  in  said  guardianship 
proceedings,  wherein  he  stated  that  his  said  four  chil- 
dren were  owners  of  the  real  estate  in  question,  sub- 
ject to  the  life  estate  of  appellant;  that  they  derived 
their  interest  in  said  real  estate  by  the  last  will  of 
Mary  0.  Babcock,  and  that  Mary  0.  Babcock  derived 
title  to  said  lands  by  deed  from  appellant;  that  there 
was  a  certain  incumbrance  upon  said  land,  made  by 
appellant  when  he  was  the  owner  thereof,  which  was 
still  unpaid,  and  that,  by  paying  all  past  due  interest 
and  a  certain  commission,  an  extension  for  five  years 
could  be  obtained.  He  further  set  up  two  other  in- 
cumbrances which  he  executed  upon  said  land  when 
he  was  the  owner,  which  would  be  foreclosed  if  not 
paid,  and  also  certain  notes  of  Mary  0.  Babcock,  which 
were  due  and  unpaid  and  which  there  was  not  suffi- 
cient personal  property  to  pay,  and  that  he  was  not 
able  to  maintain  his  said  wards;  that  he  was  willing 
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to  join  in  the  execution  of  a  mortgage  for  a  sufficient 
sum  to  pay  all  matured  indebtedness;  and  he  asked 
for  authority  to  arrange  for  an  extension  of  the  first 
incumbrance  and  to  execute  a  second  incumbrance  for 
a  sum  sufficient  to  discharge  the  other  debts.  On  that 
petition  an  order  was  entered  giving  him  authority  as 
guardian  to  make  said  arrangements.  On  October  19, 
1903,  he  filed  another  petition  in  said  guardianship 
matter  under  his  oath,  in  which  he  again  alleged  that 
his  childreii  owned  this  land  subject  to  his  life  estate, 
and  that  they  had  derived  their  title  from  the  will  of 
Mary  O.  Babcock  and  that  she  derived  her  title  from 
appellant,  and  that,  after  the  obtaining  of  the  former 
order,  he  found  that  he  could  not  make  the  arrange- 
ment at  the  rate  of  interest  which  he  was  therein  per- 
mitted to  pay,  and  he  set  up  further  debts  incurred  by 
him  while  he  owned  said  lands,  and  before  he  conveyed 
them  to  Mary  0.  Babcock,  and  that  they  had  been  put 
in  judgment  against  him  and  that  the  only  considera- 
tion for  his  deed  to  Mary  0.  Babcock  was  one  dollar 
and  that  one  of  said  judgment  creditors  was  threaten- 
ing to  file  a  creditor's  bill  and  have  said  conveyance 
set  aside  that  he  might  take  the  land  for  the  payment 
of  his  judgment,  and  that  appellant  was  willing  to 
execute  a  mortgage  personally  and  as  guardian  for  a 
sum  sufficient  to  pay  all  said  debts.  Under  date  of 
February  26,  1909,  he  filed  in  the  guardianship  mat- 
ter another  petition  under  his  oath,  in  which  he  set 
out  again  the  deed  to  his  mother  and  her  will,  and  he 
asked  for  further  authority  concerning  said  debt.  He 
had  orders  conformable  to  these  various  petitions. 
Pursuant  to  these  orders  appellant  in  his  own  right 
and  as  guardian  of  his  minor  children,  executed  in- 
cumbrances upon  said  land,  one  of  which  professed  to 
be  made  by  virtue  of  said  orders.  Thereafter,  on 
September  6, 1911,  he  filed  this  bill. 

It  requires  dear  and  decisive  evidence  to  convert 
a  deed  absolute  on  its  face  into  a  mortgage.    May  v. 
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May,  158  HI.  209.  One  who  accepts  an  interest  con- 
veyed to  him  by  will  cannot  seek  to  defeat  the  will  in 
any  other  respect.  Appellant  in  the  petitions  above 
referred  to  asserted  that  he  was  the  owner  of  a  life 
estate  in  these  lands  by  virtue  of  his  mother's  will, 
and  he  therefore  cannot  be  heard  to  dispute  the  title 
conveyed  to  his  children  by  the  same  will.  Cunning- 
ham V.  Daugherty,  220  111.  45.  We  are  also  of  opin- 
ion that  since,  in  the  guardianship  proceedings  re- 
ferred to,  appellant  asserted  the  validity  of  his  deed 
to  his  mother  as  an  actual  conveyance  of  the  land  to 
her  in  fee  and  asserted  the  validity  of  her  will,  whereby 
she  gave  appellant  a  life  interest  and  his  children 
the  fee  in  the  same  lands,  he  is  now  estopped,  after  the 
lapse  of  more  than  ten  years  from  the  making  of  the 
deed,  to  be  permitted  to  redeem  from  said  deed  as  a 
mortgage,  under  the  principles  laid  down  in  Ferns  v. 
Chapman,  211  HI.  597,  609.  We  therefore  conclude 
that  the  court  properly  dismissed  the  bill  for  want  of 
equity,  regardless  of  the  question  whether  the  Statute 
of  Limitations  would  bar  the  relief  sought. 

The  proof  showed  that  the  allowance  of  $500  to  the 
guardian  ad  litem  was  for  services  he  rendered  as 
solicitor  for  the  minor  defendants.  Nothwithstanding 
the  expression  in  Wilson  v.  Clayburgh,  215  111.  506, 
which  case  really  involved  a  different  question,  namely 
the  allowance  of  a  fee  out  of  a  trust  estate  to  a  solicit- 
or for  a  complainant  in  a  bill  in  equity  concerning 
the  trust,  we  consider  Hutchinson  v.  Hutchinson,  152 
HI.  347,  conclusive  that  such  services  cannot  be  charged 
as  costs  against  an  unsuccessful  complainant.  The 
reasons  stated  in  that  opinion  need  not  be  repeated 
here.  We  announced  the  same  conclusion  in  Fellows 
V.  Fellows,  89  111.  App.  482.  See  also  Gagnon  v.  Bur- 
ton, 107  lU.  App.  506. 

The  decree  is  affirmed,  except  as  to  the  allowance 
to  the  guardian  ad  litem,  and  that  allowance  is  re- 
yersedy  and  the  cause  is  remanded  with  directions  to 
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allow  the  guardian  ad  litem  a  fee  of  twenty-five  dol- 
lars. Two-thirds  of  the  costs  of  this  court  will  be 
taxed  against  appellant  and  one-third  against  appel- 
lees. 

Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions. 


William  L.  Aster,  Executor,  Appellant,  t.  Cora 
Ralston  et  al.,  Appellants,  and  Elizabeth  Hartz 
Barton  et  aL,  Appellees. 

Gen.  Nb.  6,701. 

1.  Wills — estoppel  to  dispute,  A  legatee  or  devisee  cannot  take 
under  a  will  and  at  the  same  time  dispute  the  truth  of  what  the 
testator  has  said  In  the  will  regarding  the  deduction  of  an  amount 
advanced  or  loaned. 

2.  Wills — legatee  may  show  he  has  paid  advancement,  A  legatee 
or  devisee  may  show  that  he  paid  a  loan  or  advancement  after  the 
win  was  executed  and  therefore  deduction  should  not  be  made  from 
his  share. 

3.  Wills — proof  that  advancement  has  teen  paid,  A  receipt 
signed  by  the  testator  in  his  own  hand  writing  and  bearing  a  date 
subsequent  to  the  execution  of  the  will  Is  sufficient  to  show  that  a 
sum  advanced  to  his  daughter  had  been  repaid  and  should  not 
be  deducted  from  her  share. 

4.  Appeals  and  ebbobs — Mohen  cross  errors  cannot  he  assigned. 
An  appeal  from  a  single  portion  of  a  decree  does  not  carry  other 
independent  matters  Involved  therein,  and  cross  errors  cannot  be 
assigned  on  such  matters. 

5.  Appeals  and  ebbobs — where  appeal  is  from  portion  of  decree. 
An  appeal  from  so  much  of  a  decree  as  finds  certain  shares  not 
subject  to  a  deduction  on  account  of  an  advancement  set  forth  in 
a  will  does  not  carry  cross  errors  upon  the  allowance  of  solicitor's 
fees  to  complainant. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Fbank  D.  Rambat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Cer- 
tiorari  denied  by  Supreme  Court  (making  opinion  final). 
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H.  A.  Weld,  for  appellants. 

Jackson,  Hubst  &  Stafford,  for  appellees. 

Mb.  Pbbsidinq  Justice  Dibbll  delivered  the  opinion 
of  the  court. 

William  L.  Aster  as  executor  of  the  last  will  and 
testament  of  John  Aster,  deceased,  and  as  one  of  the 
beneficiaries  under  said  will,  filed  this  bill  against  the 
other  beneficiaries  to  obtain  the  aid  of  a  court  of 
equity  in  determining  certain  questions  arising  under 
the  will  and  to  obtain  authority  to  sell  real  estate  of 
deceased  and  to  divide  the  estate  pursuant  to  the  will. 
The  children  of  Emma  Hartz,  a  daughter  of  the  tes- 
tator, answered.  The  other  defendants  were  defaulted. 
The  cause  was  referred  to  the  master,  who  took  and 
reported  proofs  and  conclusions  favorable  to  the  chil- 
dren of  Emma  Hartz,  and  there  was  a  decree  of  par- 
tition and  a  sale,  and  a  decree  of  distribution,  and  this 
is  an  appeal  by  several  children  of  deceased,  from  a 
portion  of  that  decree. 

The  third  and  fourth  paragraphs  of  the  will  were 
as  follows: 

**Thibd:  After  the  death  of  my  said  wife  I  give, 
devise  and  bequeath  the  residue  of  my  estate  then  re- 
maining in  equal  parts  to  my  children,  Elizabeth  Wit- 
tenberg, William  L.  Aster,  George  W.  Aster,  Cora 
Balston,  Madge  Bray,  and  the  children  of  my  daughter 
Emma  Hartz  (the  said  children  to  take  the  share  that 
would  otherwise  go  to  their  mother  my  daughter  Emma 
Hartz,  and  to  share  the  same  equally  between  them) — 
to  them  and  their  heirs  forever. 

FouBTH.  I  have  advanced  to  my  son  George  W. 
Aster  the  sum  of  thirty-five  hundred  dollars  ($3,500.00) 
and  to  my  daughter  Emma  Hartz  the  sum  of  fifteen 
hundred  dollars  ($1,500.00).  It  is  my  will  and  desire 
that  the  above  amounts  be  reckoned  as  a  part  of  my 
estate   with    interest    thereon    from    the    time    said 
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amounts  were  so  advanced  at  the  rate  of  five  per  cent, 
per  annum,  and  npon  a  final  settlement  of  my  estate 
and  a  distribution  thereof,  I  desire  that  the  said  smns 
so  advanced  as  aforesaid  together  with  the  interest 
thereon  accrued  at  the  rate  aforesaid  be  charged 
against  my  said  son  George  W.  Aster  and  the  children 
of  my  said  daughter  Emma  Hartz,  respectively,  and 
that  the  same  be  deducted  from  their  shares  of  my 
estate  as  hereinabove  provided, — ^my  intention  being 
to  equalize  the  shares  of  my  said  children,  together 
with  the  children  of  my  daughter  Emma  Hartz,  in  the 
final  division  of  my  estate.** 

The  children  of  Emma  Hartz  contend  that  their 
mother  setled  said  matter  of  $1,500  with  the  testator 
after  the  will  was  made  and  therefore  they  should  re- 
ceive the  share  of  said  estate  given  them  by  the  third 
paragraph  of  said  will,  without  deducting  said  $1,500. 
The  master  in  chancery  and  the  court  so  held  and  the 
decree  so  provides.  Appellants  contend  (1)  that  said 
children  of  Emma  Hartz  cannot  contradict  the  lan- 
guage of  the  will  and  still  take  under  the  will,  and  (2) 
that  the  evidence  is  insufficient  to  show  that  said  sum 
of  $1,500  was  paid  after  the  will  was  executed.  These 
are  the  only  questions  raised  by  the  appeal. 

We  are  of  opinion  that  where  a  testator  by  his  will 
directs  a  deduction  from  the  share  of  any  legatee  or 
devisee  because  of  some  amount  which  the  will  de- 
clares had  been  advanced  or  loaned  to  such  legatee  or 
devisee,  the  latter  cannot  take  under  the  will  and  at 
the  same  time  dispute  the  truth  of  what  the  testator 
has  said  in  his  will,  but  that  the  directions  of  the  lat- 
ter to  deduct  that  amount  must  be  carried  out.  But, 
we  are  of  opinion  that  if  the  loan,  debt  or  advance- 
ment described  by  the  testator  in  his  will  shall  be  paid 
by  said  legatee  or  devisee  after  the  will  is  executed 
that  fact  may  be  shown,  and  if  proven,  the  deduction 
should  not  then  be  made.  This  will  shows  that  the  tes- 
tator intended  his  children  to  share  equally  in  his  es- 
tate, except  that  the  share  which  otherwise  would  have 
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gone  to  Emma  Haxtz  should  be  paid  to  her  children. 
Now,  if  Emma  Hartz  did  in  fact  pay  or  in  any  way  sat- 
isfy the  testator  for  this  advancement  after  the  will  was 
made,  it  would  entirely  destroy  the  equality  intended 
by  the  testator  to  still  deduct  that  sum  from  the  share 
given  to  the  children  of  Emma  Hartz.  We  so  held  in 
substance  in  Lewis  v.  Lewis,  150  HI.  App.  354,  on  pp. 
362  et  seq. 

Emma  Hartz  died  on  the  day  that  the  hearing  of 
proofs  before  the  master  was  begun  and  appellees  have 
therefore  been  deprived  of  her  testimony.  Their 
father,  Ben  C.  Hartz,  testified  for  them.  Objection 
is  made  to  his  testimony.  We  see  no  reason  why  he 
was  not  a  competent  witness  in  behalf  of  his  children, 
but  so  much  of  his  testimony  as  narrated  what  his 
wife,  Emma  Hartz  told  him  was  not  competent,  and  is 
omitted  from  our  consideration.  It  suflSoiently  ap- 
pears in  the  competent  proof  that  John  Aster  bought 
a  house  and  lot  for  his  daughter,  Enuna  Hartz,  and 
paid  therefor  $1,750  and  moved  away  the  house  and 
gave  it  to  a  son.  Apparently  he  estimated  the  value 
of  the  lot,  without  the  house,  at  $1,500.  Thereafter 
she  paid  him  various  sums,  receipts  for  which,  bear- 
ing his  signature,  were  found  among  her  papers  after 
her  death.  The  will  was  executed  on  December  21, 
1903.  Under  date  of  December  1,  1904,  nearly  a  year 
after  the  execution  of  the  will,  he  gave  her  the  fol- 
lowing receipt,  all  in  his  own  hand  writing,  which  was 
found  among  tire  papers  of  Mrs.  Hartz  after  her  death. 

**EooK  Island,  December  1,  1904. 

Received  of  Ama  Sary  Hartz  fifteen  hunthert  & 
fifty  doalrs  in  ful. 

John  Astbb.*' 

We  are  of  opinion  that  the  evidence  suflBciently 
shows  that  there  was  no  transaction  between  Mrs. 
Hartz  and  her  father  to  which  this  receipt  could  have 
applied  and  to  which  the  will  referred,  except  the  sum 
he  paid  for  said  lot.  We  therefore  conclude  that  the 
master  and  the  court  were  justified  in  finding  that  the 
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sum  advanced  by  John  Aster  to  his  daughter  Mrs. 
Hartz,  as  narrated  in  the  will,  was  afterwards  paid  by 
her  to  him,  or  was  adjusted  in  some  manner  which  he 
received  in  full  satisfaction  of  that  debt,  and  that 
equity  required  that  it  should  not  be  deducted  from 
her  children's  share  under  the  will. 

Appellees  have  assigned  cross  errors  upon  the  al- 
lowance of  solicitor's  fees  to  complainant,  on  the 
ground  that  this  was  not  an  amicable  suit  and  that  no 
evidence  was  preserved  in  the  record  of  the  value  of 
the  services.  The  complainant  and  the  appealing  de- 
fendants expressly  limited  their  appeal  to  **so  much 
of  this  decree  as  finds  that  the  respective  shares  of 
Elizabeth  Hartz  Barton,  Maud  Hartz  and  Ben  Hartz 
are  not  subject  to  deduction  on  account  of  the  advance- 
ment set  forth  in  the  fourth  clause  of  the  will  of  John 
Aster,  deceased,  as  having  been  made  to  their  mother, 
Emma  Hartz  and  to  so  much  of  this  decree  as  orders 
a  full  fifteenth  part  of  the  proceeds  of  said  sale  to  be 
paid  to  each  of  the  said  Elizabeth  Hartz  Barton,  Maud 
Hartz  and  Ben  Hartz."  It  was  that  appeal  only 
which  was  allowed,  and  their  bond  was  limited  to  an 
appeal  on  that  subject.  An  appeal  from  a  single  por- 
tion of  a  decree  does  not  carry  up  other  independent 
matters  involved  therein,  and  cross  errors  cannot  be 
assigned  on  such  independent  matters.  Walter  v. 
Pritchard,  121  111.  221 ;  Kingsbury  v.  Powers,  131  HI. 
182 ;  Eose  v.  Hale,  185  HI.  378 ;  Bache  v.  Ward,  225  HI. 
320.  Those  cross  errors  therefore  are  not  well  as- 
signed. 

The  decree  is  affirmed. 

Affirmed. 
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Osear  Heinrlch,  County  Clerk,  Appellant,  t.  Chris- 
topher Harrigan  et  al.,  Appellees. 

Gen.  No.  5,702. 

1.  IimoEFLXAixEB — fule  08  to  riffht  of  filing  Mil.  The  right  to  file 
a  bill  of  interpleader  depends  upon  the  existence  of  the  following 
conditions:  (1)  the  same  thing,  debt,  or  duty,  must  be  claimed  by 
all  the  parties  against  whom  relief  is  demanded;  (2)  all  the  adverse 
titles  or  claims  must  be  dependent  on,  or  be  derived  from,  a  common 
source;  (3)  the  person  asking  the  relief  must  not  have  nor  claim 
any  interest  in  the  subject-matter;  (4)  he  must  have  incurred  no 
independent  liability  to  either  of  the  claimants  and  stand  perfectly 
indifferent,  in  the  position  merely  of  a  stakeholder. 

2.  Intcrplcadeb — when  hill  lies  <i8  to  tax  sale  redemption  fund. 
A  fond,  held  by  a  county  clerk  for  the  redemption  of  certificates  of 
purchase  at  a  tax  sale,  was  claimed  by  the  holder  of  the  certificates 
in  a  suit  and  also  by  the  county  in  a  notice  of  claim  to  an  equitable 
lien  on  such  fund  for  delinquent  taxes,  of  which  the  original  pur- 
chaser of  the  certificates  had  deprived  the  county  by  fraudulently 
assigning  the  certificate  in  blank  for  the  purpose  of  preventing  the 
collection  of  such  taxes,  levied  against  him,  the  present  holder  of 
the  certificate  being  a  party  to  the  fraud.  Held,  that  a  bill  of  inter- 
pleader by  the  clerk  against  the  holder  of  the  certificates  and  the 
county,  alleging  such  facts,  and  praying  that  defendants  be  required 
to  litigate  between  themselves  their  rights  to  the  fund  was  not  de- 
murrable. 

3.  Intebflkadeb — when  lies.  A  bill  of  interpleader  is  not  de- 
murrable because  one  claim  is  enforceable  at  law  and  the  other  in 
equity. 

4.  Intebplbadeb — when  only  one  claimant  Tias  sued.  A  bill  of 
Interpleader  is  not  demurrable  because  only  one  of  the  claimants  to 
a  fund  has  brought  suit,  nor  because  the  bill  does  not  show  that  he 
would  or  would  not  be  successful. 

6.  IimEBPLXADEB — compUUnant  wMst  te  disinterested  only  finan- 
dallp.  The  rule  requiring  the  complainant  in  a  bill  of  interpleader 
to  be  indifTerent  between  the  parties  has  reference  to  financial  dis- 
interestedness, and  is  not  involved  by  his  opinions,  sentiments  or 
averments  of  fraud  against  one  of  the  defendants. 

6.  Taxation — possessor  of  certificate  of  sale  prima  facie  owner. 
Possession  of  a  certificate  of  purchase  at  a  tax  sale,  duly  assigned  in 
blank  by  the  purchaser,  is  prima  facie  ownership  of  a  fund  deposited 
with  the  county  clerk  for  its  redemption. 
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Appeal  from  the  Circuit  C!ourt  of  Peoria  county;  the  Hon.  Leslis 
D.  PuTEBBAuoH,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1912.  Reversed  and  remanded  with  directions.  Opinion 
filed  March  12,  1913. 

Sheen  &  Galbeaith,  for  appellant. 

Ellwood  &  Meek  and  Chables  A.  Ejmmel,  for  ap- 
pellee. 

Mb.  Peesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  Circuit  Court  of  Peoria  county  sustained  a  de- 
murrer to  a  bill  of  interpleader  filed  by  Oscar  Hein- 
rich,  county  clerk  of  Peoria  county,  against  Chris- 
topher Harrigan  and  the  county  of  Peoria.  Heinrich 
amended  by  inserting  an  additional  paragraph  in  his 
bill  and  the  court  again  sustained  a  demurrer  thereto 
and  dismissed  the  bill  for  want  of  equity,  and  Hein- 
rich appeals  from  that  decree. 

The  bill  alleged  that  Heinrich  was  and  is  county 
clerk ;  that  Michael  Harrigan  bought  various  tracts  of 
land  at  tax  sales  in  said  county  and  received  certifi- 
cates of  purchase  therefor,  that  the  total  due  upon 
said  certificates  amounted  to  $1,283.48  and  that  in  re- 
demption said  amounts  were  paid  to  said  clerk  on  or 
about  December  18,  1911;  that  for  a  long  series  of 
years  Michael  Harrigan  had  failed  to  pay,  and  the 
collectors  had  been  unable  to  collect  large  sums  as- 
sessed against  Michael  Harrigan  for  taxes,  the  total 
delinquency  amounting  to  $5,226.13 ;  that  Michael  Har- 
rigan died  in  November ,♦  1911,  and  on  December  18, 
1911,  an  administrator  of  his  estate  was  appointed  by 
the  Probate  Court  and  that  the  county  of  Peoria  on 
that  day  filed  a  claim  against  his  estate  for  $4,216.53 
being  said  delinquent  taxes,  except  the  taxes  for  the 
year  1911,  for  which  also  he  was  justly  indebted  to 
the  county ;  that  on  December  13,  1911,  which  was  be- 
fore said  redemption  money  was  paid  to  the  county 
clerk,  the  board  of  supervisors  passed  a  resolution, 
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directing  the  county  clerk  to  hold  the  moneys  paid 
upon  such  certificates  of  purchase  for  the  county  of 
Peoria  for  said  taxes  and  that,  on  February  20,  1912, 
the  State's  Attorney  of  said  county  notified  said 
county  clerk  to  so  hold  the  moneys  collected  upon  said 
certificates  of  purchase;  and  on  said  February  20, 
1912,  Christopher  Harrigan,  a  brother  of  Michael  Har- 
rigan,  deceased,  demanded  said  moneys  from  the 
county  clerk  as  assignee  of  said  certificates ;  that  the 
county  clerk  did  not  comply  with  his  demand,  and  that 
on  March  1,  1912,  Christopher  Harrigan  sued  the 
county  clerk  in  the  Circuit  Court  of  Peoria  county  to 
recover  the  amount  paid  for  the  redemption  of  said 
tax  sale  certificates.  By  the  amendment  the  county 
clerk  alleged  that  it  came  to  his  knowledge  that 
Michael  Harrigan  had  been  in  the  business  of  buying 
at  tax  sales  and  assigning  his  certificates  of  purchase 
in  blank  for  the  purpose  of  defeating  the  collection 
of  taxes  levied  and  assessed  against  him  and  to  hinder 
and  defraud  the  county  of  Peoria  and  the  other  taxing 
bodies  out  of  the  taxes  due  them  from  him,  and  that, 
by  reason  of  such  fraudulent  assignments  and  other 
fraudulent  devices,  the  tax  collectors  could  not  collect 
said  taxes,  and  that  thereupon  the  board  of  super- 
visors, in  order  to  collect  said  delinquent  taxes,  noti- 
fied the  county  clerk  that  the  alleged  assignments  of 
said  certificates  of  purchase  to  Christopher  Harrigan 
were  null  and  void  and  made  with  intent  to  hinder  and 
defraud  the  county  of  Peoria,  creditor  of  Michael 
Harrigan,  and  other  creditors,  and  that  Christopher 
Harrigan  had  knowledge  of  such  fraudulent  intent  and 
participated  therein,  in  violation  of  section  4  of  the 
statute  concerning  Frauds  and  Perjuries;  and  that 
the  county  clerk  upon  said  knowledge  and  said  notice, 
refused  to  pay  Christopher  Harrigan  said  moneys, 
and  is  afraid  to  do  so,  and  is  unable  to  determine  his 
duty  in  the  premises.  The  bill  alleged  that  the  com- 
plainant had  always  been  willing  to  pay  the  money 
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received  upon  said  certificates  of  purchase  to  the  per- 
son lawfully  entitled  thereto  and  to  whom  he  could  pay 
the  same  safely,  and  he  offered  to  bring  said  money 
into  court.  The  bill  alleged  that  the  complainant  did 
not  collude  with  either  of  the  parties,  and  it  asked  that 
Christopher  Harrigan  and  the  county  of  Peoria  be 
required  to  litigate  between  themselves  their  rights 
to  said  fund. 

The  right  to  file  a  bill  of  interpleader  depends  upon 
the  existence  of  the  four  following  conditions:  (1) 
The  same  thing,  debt,  or  duty  must  be  claimed  by  both 
or  all  the  parties  against  whom  the  relief  is  demanded ; 
(2)  All  their  adverse  titles  or  claims  must  be  depend- 
ent on  or  be  derived  from  a  common  source;  (3)  The 
person  asking  the  relief  must  not  have  nor  claim  any 
interest  in  the  subject-matter;  (4)  He  must  have  in- 
curred no  independent  liability  to  either  of  the  claim- 
ants; that  is,  he  must  stand  perfectly  indifferent  be- 
tween them,  in  the  position  merely  of  a  stake-holder. 
This  rule  has  the  sanction  of  our  supreme  court  in 
Morrill  v.  Manhattan  life  Ins.  Co.,  183  HI.  260,  and 
other  cases.  The  bill  shows  that  Christopher  Harrigan 
and  the  county  of  Peoria  are  each  claiming  the  re- 
demption money  now  in  the  hands  of  the  county  clerk 
on  the  redemption  from  said  sales  to  Michael  Harri- 
gan. Christopher  Harrigan  claims  as  the  assignee  of 
said  certificates,  and  his  possession  of  the  certificates 
duly  assigned  in  blank  by  Michael  Harrigan  makes 
him  prima  facie  the  owner  of  the  fund.  Larson  v. 
Glos,  235  HI.  584;  Village  of  Morgan  Park  v.  Knopf, 
210  HI.  453.  The  claim  of  the  county  is  that  the  as- 
signment of  these  certificates  to  Christopher  Harri- 
gan was  fraudulent  and  was  intended  to  deprive  the 
county  of  Peoria  of  the  taxes  for  which  Michael  Har- 
rigan was  delinquent,  as  shown  by  the  books  in  the 
same  county  clerk's  office,  and  that  the  delinquency  far 
exceeds  the  amount  of  the  redemption  money,  and  that 
the  county  has  a  lien  on  said  money  and  has  a  right 
to  have  it  applied  by  the  county  clerk  in  payment  of 
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said  taxes.  The  claimants  are  seeking  the  same  fund. 
One  claims  as  the  assignee  of  Michael  Harrigan,  and 
the  other  by  its  notice  attacks  the  assignment  for  fraud 
and  seeks  to  reach  the  fund  as  still  in  equity  the  prop- 
erty of  Michael  Harrigan.  The  complainant  was  not 
obliged  to  show  that  Christopher  Harrigan 's  suit 
against  himself  would  be  successful  or  unsuccessful, 
nor  whether  the  claim  of  the  county  could  be  main- 
tained. It  makes  no  difference  that  only  one  of  the 
claimants  has  as  yet  sued  him,  nor  that  one  claim 
might  be  enforceable  at  law  and  the  other  in  equity. 
Newhall  v.  Kastens,  70  111.  156.  Under  the  allegations 
of  the  bill,  complainant  has  no  interest  in  the  subject- 
matter,- and  when  he  pays  the  money  into  court  pur- 
suant to  an  order  permitting  him  to  do  so  and  re- 
quiring defendants  to  interplead  concerning  their 
right  to  said  fund  he  will  have  no  further  interest  in 
the  litigation.  The  rule  above  stated  requires  him  to 
be  indifferent  between  the  partiies.  If  that  rule  means 
that  he  shall  have  no  opinion  as  to  which  of  the  de- 
fendants ought  to  have  the  fund  and  shall  not  care 
as  a  matter  of  sentiment  which  finally  receives  it,  then 
it  might  well  be  that  this  bill  would  fail  to  meet  the 
requirements  of  the  rule,  for  in  the  amendment  to  the 
bill  complainant  calls  Christopher  Harrigan  a  fraud- 
ulent grantee  after  averring  that  he  has  learned  that 
the  assignment  was  made  and  received  to  hinder  the 
county  as  a  creditor  of  Michael  Harrigan.  But  we 
conclude  that  what  the  rule  means  is  that  he  shall 
stand  financially  indifferent  between  the  parties  and 
acting  as  a  mere  stakeholder.  If,  for  example  the  bill 
showed  that  if  the  money  belonged  to  one  of  the  par- 
ties, complainant  would  be  entitled  to  a  commission 
out  of  the  fund,  while  he  would  not  be  entitled  to  any- 
thing therefrom  if  the  other  party  was  entitled  thereto, 
then  he  would  have  a  financial  interest  in  the  success 
of  the  former.  Here  the  complainant  does  not  assert 
any  financial  interest  in  the  fund  and  he  is  merely 
the  stakeholder. 


204  Appellate  Coubts  op  Illinois. 

Miller  ft  Grayes  y.  Prats»  179  111.  App.  204. 

The  decree  is  therefore  reversed  and  the  cause  re- 
manded with  directions  to  overmle  the  demurrer  to 
the  amended  bill. 

Reversed  and  remanded  with  directions. 


Miller  &  Grayes,  Defendants  in  Error,  y.*  Tannie  L. 
Pratz,  Execntrix,  Plaintiff  in  Error. 

Gen.  No.  6^706. 

1.  Payment — presumption'  as  to  checks.  On  hearing  ot  a  claim 
against  a  decedent's  estate  based  on  book  account  the  executrix 
offered  in  rebuttal  a  number  of  checks,  signed  with  decedent's  name 
by  a  third  person,  drawn  to  the  order  of  claimants,  and  by  them 
indorsed,  and  paid  and  canceled  by  the  bank.  Of  such  checks,  six 
had  been  credited  by  claimants  on  the  account  of  decedent,  and 
the  others  were  claimed  to  haye  been  applied  by  them  on  deals  with 
the  third  person.  Held,  that  the  presumption  is.  If  decedent,  at  the 
time  of  deliyery  of  any  of  these  checks,  was  indebted  to  claimants 
on  his  book  account,  that  it  was  paid  upon  that  debt  until  eyi- 
dence  shows  that  It  was  in  fact  paid  upon  the  account  of  the  third 
person  or  on  some  deal  with  him,  or  some  other  explanation  ap- 
pears In  the  testimony. 

2.  Paymxwt— presumption  as  to  checks.  Where  one  pays  money 
or  deliyers  a  check  for  money  to  another,  and  there  Is  no  explana- 
tion of  the  cause  of  such  payment,  if  business  relations  only  exist 
between  the  parties  the  ordinary  presumption  is  that  the  money 
was  paid  because  it  was  due  and  owing. 

3.  Patmbnt — presumption  as  to  check  larger  than  balance  due. 
Where  a  check  has  been  deliyered  by  one  owing  on  account  much 
less  than  the  amount  of  such  check,  the  presumption  is  that  It 
was  paid.  In  whole  or  in  part,  on  some  other  account,  and  charging 
the  excess  against  the  payee  is  not  authorized. 

4.  STviDKNCB — of  plaintiff  competent  as  to  tooks  of  account  in  suit 
against  executrix.  In  an  action  on  a  book  account  against  an 
executrix,  a  member  of  the  plaintiff  partnership,  who  had  kept  the 
books,  is  competent  to  make  the  supplementary  oath,  authorizing 
the  admission  of  the  books  in  eyidence. 

6.  Btidencb — hy  parties  competent  in  all  cases  as  to  admission 
of  hooks  of  account.  A  party  to  a  suit  may  testify  in  all  cases  to 
the  extent  necessary  to  admit  his  books  of  account  in  eyidence,  but 
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where  the  adyerse  party  sues  or  defends  as  executor,  etc.,  he  can- 
not become  a  witness  at  large  as  to  transactions  entered  therein. 

6.  'EjViDmxcB — t>y  tx^rties  to  8uit  for  admitting  hooka  of  account 
always  competent.  Section  3  of  the  act  entitled  "Evidence,"  pro- 
viding that  any  party  may  give  the  testimony  necessary  to  admit 
books  of  account  In  evidence,  Is  an  independent  provision,  and  has 
reference  to  neither  of  sections  1  and  2. 

Error  to  the  Circuit  Court  of  Stark  county;  the  Hon.  Nicholas 
E.  WoBTHnTGTON,  Judgo,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
12.  1913.    Rehearing  denied  April  15,  1913. 

Bagleton  &  Stone  and  Wmght  &  Weight,  for  plain- 
tiff in  error. 

EIbbns  &  Fung  and  James  H.  Rbnniok,  for  defend- 
ants in  error. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

Miller  &  Graves,  partners  and  merchants,  filed  a 
claim  against  the  estate  of  John  E.  Pratz,  deceased, 
in  the  Connty  Conrt  of  Stark  county.  On  the  first 
trial  the  jury  disagreed  and  on  the  second  trial  found 
a  verdict  for  claimants  for  $1.00  on  which  they  had 
judgment.  Each  party  appealed  to  the  Circuit  Court. 
The  appeals  were  consolidated.  The  Circuit  Court 
found  it  was  a  matter  of  accounting  and  ought  to  go 
to  referees.  The  parties  agreed  on  three  referees,  who 
took  the  testimony  and  reported  the  same  and  their 
conclusions.  Each  side  filed  exceptions  and  those  of 
claimants  were  sustained  and  those  of  defendant  were 
overruled  and  claimants  had  a  judgment  for  $712.42, 
pursuant  to  the  report  of  the  referees.  The  executrix 
appealed  to  this  court  and  filed  an  appeal  bond,  but 
that  appeal  should  have  been  prosecuted  to  our  April 
term,  1912,  and  the  case'  now  comes  to  us  by  writ  of 
error. 

The  claim  was  based  upon  a  book  account  and  the 
books  were  kept  by  Graves,  one  of  the  claimants,  and 
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he  was  permitted  to  make  the  supplementary  oath  au- 
thorizing the  admission  of  the  books  in  evidence.  We 
sustain  that  ruling  and  hold  it  the  natural  conclusion 
to  be  drawn  from  the  first  three  sections  of  the  act  in 
regard  to  Evidence.  Section  1  provides  that  no  per- 
son shall  be  disqualified  as  a  witness  in  any  civil  suit, 
except  as  thereinafter  stated,  by  reason  of  his  interest 
in  the  event  thereof.  Section  2  provides  that  no  party 
to  a  civil  action  shall  be  allowed  to  testify  therein  in 
his  own  behalf  *'by  virtue  of  the  foregoing  section'* 
when  the  adverse  party  sues  or  defends  as  executor, 
etc.  Section  3  provides  that  where  in  any  civil  action 
the  claim  or  defense  is  founded  on  a  book  account,  any 
party  may  give  the  testimony  necessary  to  admit  the 
books.  The  meaning  of  section  2  is  that  section  1 
shall  not  authorize  the  party  to  testify  in  his  own 
behalf  against  an  executor.  Section  3  we  regard  as  an 
independent  provision,  having  no  reference  to  either 
sections  1  or  2.  We  are  of  opinion  that  it  was  meant 
thereby  to  provide  that  in  all  cases  a  party  may  testify 
as  therein  stated  to  the  extent  necessary  to  admit  his 
books  in  evidence.  If  it  had  been  intended  that  such 
evidence  could  not  be  given  to  the  books  by  an  inter- 
ested party  where  the  adverse  party  acted  in  a  rep- 
resentative capacity,  then  there  was  no  need  to  adopt 
section  3  at  all,  or  where  section  2  said  that  the  party 
could  not  testify  *'by  virtue  of  the  foregoing  section" 
it  should  have  read  *'by  virtue  of  the  foregoing  or  the 
succeeding  sections.''  These  views  were  expressed  by 
this  court  in  Ailing  v.  Brazee,  27  111.  App.  595.  The 
Appellate  Court  for  the  First  District  so  held  in  the 
majority  opinion  in  McGlasson  v.  Housel,  127  111.  App. 
360. 

After  claimants  had  introduced  their  account  books, 
showing  an  itemized  account  against  Pratz,  running 
from  June  23, 1900,  to  April  1, 1909,  the  total  debits  of 
which  were  $8,011.89,  with  numerous  credits  from  time 
to  time,  amounting  to  $7,279.47  and  showing  a  balance 
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dne  of  $732.42,  defendant  in  rebuttal  offered  in  evi- 
dence a  large  number  of  checks,  drawn  upon  a  bank- 
ing house  to  the  order  of  Miller  &  Graves  arid  by  them 
indorsed  and  paid  and  canceled  by  the  bank.  Two  of 
these  checks  were  signed,  ''J.  E.  Pratz.'^  The  rest  of 
them  were  *'J.  E.  Pratz  by  Smith  Owens."  In  re- 
buttal claimants  were  allowed  to  examine  Graves  at 
large  as  a  witness,  and  he  gave  much  evidence  tending 
to  show  that  many  of  those  checks  were  paid  to  Miller 
&  Graves  by  Smith  Owens  for  merchandise  which  he 
obtained  upon  his  own  account  for  a  large  building 
which  he  was  erecting  and  upon  other  dealings  of  his 
own.  This  evidence  was  heard  over  repeated  objec- 
tions that  he  was  incompetent  to  testify  thereto  under 
the  statute.  The  referees  allowed  the  estate  a  credit 
for  one  check  of  December  5,  1900,  for  $20  signed  by 
Pratz,  and  rejected  all  the  other  checks  and  allowed 
the  account  in  the  sum  of  $712.42.  Under  section  2  of 
the  statute  above  referred  to,  Graves  was  an  incom- 
petent witness  as  to  the  matters  testified  to  by  him  in 
rebuttal,  and  we  cannot  consider  his  evidence.  The 
claimants  contend  that  we  must  assume  that  the  checks 
signed,  '^J.  E.  Pratz  by  Smith  Owens,"  were  not  the 
checks  of  Pratz  but  of  Owens,  and  that  they  should  not 
be  credited  upon  this  account  in  any  event.  But,  upon 
comparing  the  checks  with  the  credits  upon  claimant's 
books,  we  find  that  claimants  have,  given  credit  to 
Pratz  on  said  account  for  five  checks,  signed  as  last 
above  stated,  and  aggregating  $2,250.91.  True,  these 
credits  read  ^^by  cash"  instead  of  '*by  check,"  but  as 
the  dates  and  amounts  correspond  it  is  entirely  clear 
that  these  credits  were  given  for  those  checks.  There 
is  also  a  check  for  $290.90  dated  January  6,  1902,  and 
a  corresponding  credit  on  claimants'  books  on  Janu- 
ary 6,  1903,  of  which  it  is  reasonably  clear  that  the 
drawer  of  the  check  simply  forgot  that  he  had  passed 
from  1902  to  1903.  This  makes  the  total  of  checks 
signed  **J.  E.  Pratz  by  Smith  Owens,"  for  which 
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claimants  have  given  Pratz  credit  $2,541.81.  It  is  idle 
therefore  to  argue  that  none  of  the  checks  so  signed 
were  intended  as  payments  on  this  account. 

The  first  check  offered  in  evidence  was  dated  De- 
cember 4,  1900,  and  the  last  one  was  dated  July  24, 
1906,  and  all  the  checks  were  within  the  time  this  ac- 
count was  running.  Where  one  pays  money  or  deliv- 
ers a  check  for  money  to  another  and  there  is  no  ex- 
planation of  the  cause  of  such  payment,  and  if  busi- 
ness relations  only  exist  between  the  parties,  the  or- 
dinary presumption  is  that  the  money  was  paid  because 
it  was  due  and  owing.  Bromwell  v.  Estate  of  Brom- 
well,  139  111.  424;  Chesnut  v.  Chesnut,  15  111.  App.  390; 
Kinahan  v.  Butler,  133  111.  App.  459.  It  follows  that  if 
at  the  time  when  any  of  these  checks  were  drawn  and 
delivered  to  claimants,  J.  E.  Pratz  was  at  that  time 
indebted  to  the  claimants  upon  this  book  account,  the 
presumption  is  that  it  was  paid  upon  that  debt, 
unless  some  other  explanation  appears  in  the  evi- 
dence. If  however,  it  is  shown  that  the  check  was 
in  fact  paid  upon  the  account  of  Smith  Owens,  or  to 
pay  for  merchandise  delivered  to  him  or  upon  some 
trade  or  deal  with  him,  then  it  should  not  be  credited 
upon  this  account.  An  example  of  this  kind  appears 
in  the  check  of  December  9,  1904,  for  $874.10,  which 
the  evidence  strongly  tends  to  show  was  paid  for  the 
benefit  of  Owens  and  not  upon  this  account.  If,  at  the 
time  when  any  check  was  paid  to  claimants,  it  appears 
that  Pratz  was  not  then  owing  claimants  or  was  owing 
much  less  than  the  amount  of  such  check,  this  does  not 
authorize  a  charge  of  the  excess  or  of  the  check  against 
claimants,  but,  in  the  absence  of  explanation,  the  pre- 
sumption would  be  that  it  was  paid  on  some  other  ac- 
count in  whole  or  in  part.  There  are  cases  where,  at 
the  date  of  some  of  these  checks,  a  credit  was  given 
for  a  lessor  amount,  but  the  cents  exactly  correspond, 
and  this  lias  a  tendency  to  show  that  part  of  the  check 
was  applied  on  this  account  and  duly  credited  and  the 
rest  was  used  for  some  other  purpose.    As  we  view 


Second  Distmct— Mabch,  1913.  209 

-    Rlemensnlder  y.  Riemensnider,  179  111.  App.  209. 

the  law  under  the  proofs  now  before  ns  it  wonld  ap- 
pear that  the  checks  alone  cannot  be  nsed  further 
than  to  reduce  or  extinguish  the  book  account  of  claim- 
ants,  and  that  the  checks  alone  will  not  authorize  any 
presumption  that  claimants  were  indebted  to  the  es- 
tate for  any  excess  thereof  over  this  account. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed  and  remanded. 


William  Blemensnlder,  Appellee,  t.  Elmer  Blemen- 
snlder.  Trustee,  et  aL,  Appellants. 

Gen.  No.  6,712. 

1.  Appeals  and  ebbobs — when  no  presumption  that  court  heard 
evidence  sufficient  to  Hustain  decree.  Where  a  decree  grants  affirma- 
tive relief.  If  the  successful  party  does  not  preserve  the  evidence 
that  will  sustain  such  decree  and  It  does  not  find  facts  proven  which 
will  sustain  it,  no  presumption  will  be  entertained  on  appeal  that  the 
court  heard  evidence  not  appearing  in  the  record  safflcient  to  sus- 
tain it 

2.  Sjvuheitce — oUer  of  proof  containing  both  competent  and  incom- 
petent matter.  In  a  suit  to  declare  a  trust  deed  void,  an  ofter  to 
prove  various  facts  is  properly  refused  where  competent  and  incom- 
petent matters  are  offered  together. 

3.  TBT78TB — vMdity  of.  Persons  who  are  beneficiaries  under  a 
trust  deed  are  entitled  to  have  it  treated  as  valid  until  it  is  set 
aside  after  a  hearing  on  the  merits. 

4.  Tbxtsts — not  set  aside  tecause  grantor  wishes  to  revoke  it. 
If  a  trust  deed  was  made  under  such  circumstances  that  it  was  orig- 
inally valid,  the' fact  that  the  grantor  afterwards  changes  his  mind 
jmd  wishes  to  revoke  it,  furnishes  no  reason  for  setting  it  aside. 

5.  Tbubtb — creditors  of  beneficiaries.  Property  conveyed  by  a 
"trusi  deed  whereby  the  grantor  provides  that  a  certain  portion  of 
-tlie  net  income  shall  be  devoted  to  his  support,  is  not  subject  to 
Ills  after  created  debts,  while  such  deed  stands,  other  than  for 
Ills  suitable  clothing  and  maintenance  which  are  payable  only  out 

the  net  income. 

6.  Tbusts — when  trustee  may  appeal  from  order  in  suit  to  set 
Vol.  OLXZIX  14 


210  APPBIJiATB   COUBTS  OP  ILLINOIS. 

Rlemensnider  y.  Rlemensnider,  179  111.  App.  209. 

aside  trust  deed.  The  trnstee  to  whom  certain  property^  Is  con- 
veyed has  a  right  to  appeal  from  an  order  entered  in  a  suit  hy  the 
grantor  to  declare  the  trust  deed  void  where  the  order  directs  him 
to  pay  various  sums  regardless  of  the  provisions  of  the  deed,  only 
one  of  the  creditors  provided  for  thereby  is  a  party  to  the  bill, 
and  it  does  not  appear  that  the  court  had  jurisdiction  of  a  minor 
who  is  a  beneficiary. 

7.  Infants — jurisdiction  of  minor  defendant.  When  no  process 
is  served  on  a  minor  defendant,  the  court  cannot  acquire  jurisdic- 
tion of  his  person  and  property  by  appointing  a  guardian  ad  litem 
for  him. 

8.  Infants — when  minor  not  hound  6y  order.  Where  it  does  not 
appear  that  the  court  had  jurisdiction  of  a  minor  defendant,  though 
a  guardian  ad  litem  was  appointed  who  answered  in  a  suit  to  de- 
clare a  trust  deed  void  under  which  such  minor  is  a  beneficiary, 
the  minor  is  not  bound  by  an  order  directing  the  trustee  to  pay  out 
certain  sums  in  a  manner  not  prescribed  by  the  deed. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Reversed.    Opinion  filed  March  12,  1913. 

L.  B.  Olmstead  and  Buttbbs  &  Abmstbono^  for  ap- 
pellants. 

William  M.  Mercbb  and  Geobgb  M.  Baqby,  for  ap- 
pellee. 

Mb.  Pbbsiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  October  11,  1911,  William  Biemensnider  was  the 
father  of  Elmer,  Harvey  and  Eva  Biemensnider  and 
Anna  Miller,  and  was  the  husband  of  Catheri^o  Ki«^- 
mensnider,  whom  he  had  married  about  one  month 
before  and  against  whom  he  either  had  filed  or  was 
about  to  file  a  bill  for  divorce,  and  he  was  the  owner 
of  a  large  amount  of  real  estate,  situated  in  the  coxm- 
ties  of  DeKalb  and  La  Salle,  and  of  considerable  per- 
sonal property,  and  was  some  in  debt.  On  that  day 
he  and  his  wife,  Catherine,  conveyed  said  real  estate 
and  his  personal  property  by  warranty  deed  to  his  son 
Elmer  as  trustee.  The  deed  described  the  real  estate 
specifically  and  described  the  personal  property,  part 
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specifically  and  part  in  general  terms,  and  it  recited 
that  William  was  indebted  to  sundry  parties  in  the 
sum  of  $10,000  and  that  he  wished  by  that  conveyance 
to  make  a  settlement  of  his  estate  in  such  a  manner 
that  said  debts  might  be  paid  and  a  provision  be  made 
for  his  said  wife  and  for  his  minor  daughter,  Eva,  and 
that  the  remainder  might  be  divided  in  accordance 
with  the  provisions  of  that  instrument.  It  required 
the  trustee  to  pay  the  debts  of  William  Riemen- 
snider;  to  educate,  support  and  maintain  his  daugh- 
ter, Eva,  then  ten  years  old,  till  she  became  eighteen 
years  of  age;  and  to  pay  his  wife  $1,250  within  ten 
days,  and  to  deliver  to  her  the  chattels  and  furniture 
in  her  possession  in  the  City  of  Aurora  and  also  a  cer- 
tain automobile;  and  for  these  purposes  it  authorized 
the  trustee  to  sell  and  convey  or  incumber  the  real  and 
personal  estate,  except  the  part  to  be  delivered  to  his 
wife.  It  provided  that  after  the  payment  of  the  debts 
and  the  provision  for  Eva  and  for  his  wife,  the  trustee 
should  hold  the  residue  of  the  property  and  pay  so 
much  of  the  net  income  thereof  to  said  William  Eie- 
mensnider  as  might  be  necessary  to  properly  and  suit- 
ably clothe,  keep  and  maintain  him  during  the  re- 
mainder of  his  life,  less  the  necessary  expenses  for 
carrying  out  the  provisions  of  that  instrument.  It 
then  provided  that  after  the  death  of  William  Riemen- 
snider,  the  property,  real  and  personal,  remaining  in 
the  hands  of  the  trustee,  should  go  to  said  four  chil- 
dren in  equal  parts.  This  deed  was  duly  recorded. 
On  the  same  day  that  the  deed  was  executed  William 
Riemensnider  filed  a  bill  for  divorce  against  his  wife 
in  the  city  of  Aurora,  and  three  days  later  he  obtained 
a  decree  of  divorce  in  that  court,  the  validity  or  col- 
lusive character  of  which  divorce  is  not  before  us. 

On  January  9,  1912,  William  Riemensnider  filed  a 
bill  in  equity  in  the  Circuit  Court  of  La  Salle  county 
against  his  said  children  and  his  said  former  wife, 
Catherine,  to  which  bill  the  Farmers'  State  Bank  of 
Somonauk  was  afterwards  made  a  defendant  by  sup- 
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plemental  bill ;  and  by  this  suit  the  complainant  sought 
to  have  said  trust  deed  declared  null  and  void,  and  to 
have  the  complainant  restored  to  the  custody,  posses- 
sion and  control  of  the  property  which  he  had  thereby 
conveyed.  The  grounds  alleged  for  setting  aside  the 
deed  were  that  he  executed  it  through  fraud,  mistake, 
misunderstanding  and  imposition;  that  it  was  pre- 
ceded by  serious  quarrels  between  himself  and  his  wife 
and  her  sister ;  that  when  he  signed  it,  he  was  endur- 
ing great  mental  stress  and  physical  debility,  caused 
by  domestic  quarrelling,  the  immoderate  use  of  stim- 
ulants, and  fear  of  bodily  injury ;  that  he  did  not  read 
the  instrument  and  did  not  comprehend  its  meaning 
and  was  assured  by  the  grantee  and  others  that  the 
object  was  to  protect  his  property  and  secure  it  to 
him  and  his  children,  and  that  when  his  family  trouble 
was  over  the  property  would  be  reconveyed  to  him; 
and  he  also  alleged  that  this  instrument  was  without 
consideration  and  was  against  public  policy  and  was 
contrary  to  the  statutes  of  Illinois,  and  that  the  in- 
strument was  contradictory  and  meaningless.  Cath- 
erine Eiemensnider  was  defaulted,  a  guardian  ad  litem 
was  appointed  for  Eva,  the  minor  defendant,  who  filed 
a  formal  answer,  and  all  the  other  defendants  an- 
swered at  length  denying  most  of  the  material  allega- 
tions of  the  bill.  The  cause  was  referred  to  a  master 
to  take  and  report  proofs.  Thereafter,  on  April  17, 
1912,  complainant  filed  a  petition  and  afterwards  an 
amended  motion  and,  after  a  hearing  thereof,  the  court 
entered  an  order  on  May  9,  1912,  that  the  trustee 
within  thirty  days  pay  to  solicitors  for  petitioner  $250 
as  fees  and  expenses,  and  pay  to  the  complainant  in 
person  $50  on  the  first  and  fifteenth  of  each  month 
thereafter  till  the  further  order  of  the  court.  From 
that  order  the  trustee  perfected  an  appeal  to  this 
court. 

Appellee,  William  Eiemensnider,  contends  that  as 
there  is  no  certificate  of  evidence  in  the  record  the 
order  must  be  affirmed.    There  is  language  in  Highley 
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V.  Deane,  168  111.  266,  which,  standing  alone,  would 
support  that  contention,  but  an  examination  of  the 
entire  case  seems  to  show  that  there  was  a  finding  of 
facts  in  the  decree ;  but  if  not,  its  authority  must  yield 
to  later  decisions.  The  rule  at  law  is  as  contended 
for  by  said  appellee;  but  in  equity,  where  a  decree 
grants  affirmative  relief,  the  party  in  whose  favor  it  is 
rendered  must  preserve  the  evidence  that  will  sustain 
the  decree  or  the  decree  itself  must  find  facts  proven 
which  will  sustain  it.  If  this  is  not  done,  no  presump- 
tion will  be  entertained  that  the  court  heard  evidence 
not  appearing  in  the  record  sufficient  to  sustain  the 
decree.  Eyan  v.  Sanford,  133  111.  291 ;  First  Nat.  Bank 
of  Chicago  v.  Baker,  161  111.  281;  Davis  Paint  Mfg. 
Co.  V.  Metzger  Linseed  Oil  Co.,  188  111.  295 ;  Standish 
V.  Musgrove,  223  111.  500 ;  Patterson  v.  Northern  Trust 
Co.,  230  HI.  334 ;  Warden  v.  Glos,  236  111.  511,  to  which 
citations  many  other  cases  might  be  added.  The  order 
appealed  from,  signed  by  the  trial  judge,  is  preceded 
by  a  colloquy  between  court  and  counsel  and  by  vari- 
ous oflFers  by  the  solicitor  for  appellant  to  prove  vari- 
ous facts.  While  this  offer  contained  some  matters 
which,  if  offered  alone,  should  have  been  received,  it 
also  contained  many  other  matters  not  competent,  and 
the  competent  and  the  incompetent  being  offered  to- 
gether, they  were  rightly  refused.  Jones  on  Evidence 
(2nd  Ed.)  sec.  864;  Cressey  v.  Bammel,  78  HI.  App. 
27;  Zinser  v.  Sanitary  District,  175  111.  App.  9. 
But  this  recital  preceding  the  order  signed  by  the 
judge,  contains  no  evidence  or  finding  of  facts  which 
will  support  this  order,  and,  outside  of  it,  there  is  no 
certificate  of  evidence  showing  any  proof  justifying 
the  order,  and  the  order  does  not  find  the  facts. 

Counsel  for  William  Biemensnider  argue  the  case 
as  if  the  property  described  in  the  deed  is  his  prop- 
erty, of  the  use  of  which  he  is  being  wrongfully  de- 
prived. It  may  be  that  when  the  case  is  tried  upon 
the  merits  it  will  appear  that  the  deed  should  be  set 
aside  for  fraud  or  for  the  lack  of  mental  capacity  in 
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the  grantor  to  make  it.  At  the  present  time,  however, 
it  stands  as  a  valid  instrument  and,  until  it  is  set  aside 
after  a  hearing  upon  the  merits,  all  the  persons  who 
are  beneficiaries  thereunder  are  entitled  to  have  it 
treated  as  valid.  The  fact  that  the  grantor  in  a  settle- 
ment of  this  kind  afterwards  changes  his  mind  and 
wishes  to  revoke  the  instrument  furnishes  no  reason 
for  setting  it  aside,  if  it  has  been  made  under  such 
circumstances  that  it  was  originally  valid.  By  the 
language  of  the  instrument,  after  certain  other  mat- 
ters have  been  attended  to,  complainant  is  to  have  his 
suitable  support  out  of  the  balance  of  the  net  income. 
It  appears  from  the  pleadings  that  the  trustee  has 
been  paying  complainant  sums  of  money  for  his  sup- 
port, and  it  does  not  appear  from  the  record  that  the 
trustee  has  paid  him  an  insufficient  sum  or  has  failed 
to  pay  him  all  that  is  available  for  that  purpose.  The 
order  did  not  find  that  these  solicitors  were  creditors 
of  complainant  at  the  date  of  the  deed,  but  the  allow- 
ance was  apparently  intended  to  pay  them  for  services 
rendered  and  to  be  rendered  after  the  execution  of 
the  deed.  We  are  not  called  upon  to  decide  what  or- 
der should  be  made  on  a  proper  showing  that  the  net 
income  is  not  being  devoted  to  the  support  of  com- 
plainant as  provided  in  the  deed,  or  that  at  the  date  of 
the  deed  he  was  indebted  to  his  solicitors  in  a  given 
sum,  and  that  there  are  sufficient  funds  available  to 
pay  them  as  well  as  the  other  creditors  secured  by  the 
deed.  But  the  seeking  of  such  relief  would  be  in  af- 
firmance of  the  deed,  whereas  the  purpose  of  the  bill 
of  complaint  is  to  set  aside  the  deed.  Obviously  while 
this  deed  stands  this  property  is  not  subject  to  debts 
aftefwards  created  by  the  grantor,  other  than  for  his 
suitable  clothing  and  maintenance;  and  such  clothing 
and  maintenance  are  payable  only  out  of  the  net  in- 
come. If  the  grantor  is  permitted  to  make  his  subse- 
quent debts  a  charge  upon  this  property  he  can  en- 
tirely defeat  the  instrument  and  dissipate  the  estate  by 
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indirection,  even  though  it  shall  afterwards  turn  out 
upon  the  final  hearing  to  be  a  valid  instrument  and  a 
valid  settlement  of  his  property  for  the  benefit  of  his 
family. 

Complainant  contends  that  the  trustee  had  no  right 
to  prosecute  this  appeal.  The  cases  relied  upon  to  sup- 
port that  contention  are  where  a  bill  was  filed  to  en- 
force a  trust  and  the  court  had  appointed  the  trustee 
or  was  giving  him  directions  pursuant  to  the  trust. 
Here  complainant  is  seeking  to  defeat  the  trust  en- 
tirely. Elmer  Eiemensnider,  having  accepted  the 
trust,  is  now  trustee,  not  only  for  his  father  but  also 
for  his  brother  and  his  sisters  and  himself  and  for  the 
creditors,  and  the  court  was  directing  him  to  pay  out 
various  sums  of  money  regardless  of  the  order  pre- 
scribed by  the  trust  deed.  Under  that  instrument,  for 
instance,  the  father  seems  not  to  be  entitled  to  any- 
thing for  his  support  until  the  minor,  Eva,  is  provided 
for,  and  this  order  did  not  find,  nor  does  the  record 
show,  that  the  sums  named  could  be  withdrawn  from 
the  income  without  emperiling  her  prior  right  to  sup- 
port and  education.  We  are  of  opinion  that  in  a  case 
of  this  kind,  brought,  not  to  enforce  a  trust  but  to  de- 
stroy it,  the  trustee  ought  to  be  permitted  to  appeal. 
Moreover,  only  one  of  the  creditors  is  a  party  to  the 
bill.  The  trustee  must  protect  those  creditors  who 
are  not  parties,  and  he  has  a  right  to  appeal  to  protect 
the  rights  of  the  minor. 

There  is  another  reason  why  this  order  cannot 
stand.  Eva,  the  minor,  has  an  important  interest  in 
this  trust  estate  and  was  named  as  a  defendant  to  the 
bill  and  a  guardian  ad  litem  was  appointed  for  her, 
who  answered.  But,  though  the  record  is  certified  to 
be  complete,  we  do  not  find  that  any  summons  was 
ever  issued  for  her  or  ever  served  upon  her,  nor  is 
there  any  order  of  court  finding  service  upon  her.  A 
court  cannot  acquire  jurisdiction  of  the  person  and 
property  of  a  minor  defendant  by  appointing  a  guard- 
ian ad  litem  for  such  minor,  when  no  process  has  been 
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served  upon  such  minor  defendant.  Clark  v.  Thomp- 
son, 47  HI.  25;  Campbell  v.  Campbell,  63  HI.  462; 
Campbell  v.  Campbell,  63  HI.  502 ;  Chambers  v.  Jones. 
72  HL  275 ;  Mantemach  v.  Studt,  230  HI.  356.  No  ju- 
risdiction of  this  minor  is  shown  by  the  record  before 
us,  and  she  is  not  bound  by  this  order,  and  in  another 
proceeding  she  could  compel  the  trustee  to  provide  for 
her  support  and  education  regardless  of  this  order. 
This  is  another  reason  why  the  trustee  could  appeal, 
and  why  the  order  is  erroneous. 
The  order  is  therefore  reversed. 

Reversed. 


Arthur  Llehter,  Appellee,  t.  Aurora,  Elgin  &  Chicago 

Bailroad  Company,  Appellant. 

Gen.  No.  6,716. 

1.  AvTouaBiLBB—Mnstructions  at  to  care.  An  instruction  in  an 
action  for  damages  growing  out  of  a  collision  between  a  street  car 
and  an  automobile  whlcb  directs  a  verdict  and  fixes  the  time  during 
which  plaintiff  was  required  to  exercise  due  care  as  "at  and  just 
prior  to  the  collision/'  is  apt  to  mislead  when  the  evidence  tends 
to  show  that  plaintiff  applied  the  brakes  from  26  to  70  feet  from 
the  street  car  track  but  owing  to  the  speed  of  the  automobile  he 
could  not  stop  it,  and  that  he  knew  the  location  of  the  track  and 
should  have  seen  the  car  before  he  did. 

2.  IiTBTBUcrnoNs — negligence.  An  Instruction  which  begins  prop- 
erly by  leaving  the  questions  to  the  Jury  as  to  defendants'  negli- 
gence and  whether  it  caused  the  accident  in  question,  but  contains 
In  the  body  thereof  a  direct  statement  by  the  court  that  such  neg- 
ligence was  the  cause.  Is  Improper. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  VtowAMO  M. 
Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.  Reversed  and  remanded.  Opinion  filed  March  12,  1918.  Re- 
hearing denied  April  8»  1913. 

Hopkins,  Peffers  &  Hopkins,  for  appellant. 
MioHELL,  GuKsuL  &  AiiLEK,  f  or  appoUeo. 
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Mb.  Presidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Pox  street,  in  the  city  of  Aurora,  runs  east  and  west 
and  Union  street  runs  north  and  south.  Appellant 
operates  a  street  car  line  on  Union  street.  On  Satur- 
day morning,  August  20,  1911,  appellee  was  driving 
an  automobile  owned  by  him  east  on  Fox  street  and, 
as  he  crossed  Union  street,  he  came  into  collision  with 
a  street  car  going  north  on  Union  street  His  auto- 
mobile was  damaged,  and  he  was  thrown  over  the 
front  of  his  machine  and  was  injured.  He  brought 
this  suit  against  the  street  car  company  to  recover 
damages  for  said  injuries  to  his  person  and  to  the 
automobile,  and  alleged  in  the  first  count  of  his  decla- 
ration general  negligence  of  the  company  in  operating 
the  car,  and,  in  the  second  count  that  it  was  run  at  a 
speed  which  violated  an  ordinance  of  the  city.  At  the 
first  trial  the  jury  disagreed.  On  a  second  trial  he 
had  a  verdict  for  $1,655.  The  court  held  the  verdict 
excessive  and  appellee  remitted  $655  therefrom  and  a 
motion  for  a  new  trial  was  then  denied  and  appellee 
had  judgment  for  $1,000,  from  which  the  company  ap- 
peals. 

Appellee  introduced  evidence  tending  to  show  that 
appellant  was  rtmning  the  street  car  at  a  speed  which 
violated  an  ordinance  of  the  city  and  that  appellee 
was  running  the  automobile  at  a  very  moderate  speed 
and  was  exercising  due  care.  Appellee  himself  testi- 
fied that  he  saw  the  car  coining  when  he  was  about  25 
feet  from  the  track  and  that  he  stopped  his  automo- 
bile and  that  after  he  stopped  it,  the  street  car  arrived 
and  the  front  part  of  the  vestibule  passed  the  auto- 
mobile, but  the  part  of  the  vestibule  next  to  the  street 
car  struck  the  front  part  of  the  automobile  and  twisted 
it  and  broke  it  and  left  it  facing  west.  His  witness 
who  was  with  him  in  the  automobile,  and  a  woman 
nearby  who  testified  in  his  behalf,  both  stated  that  the 
automobile  ran  into  the  street  car,  and  such  was  the 
evidence  of  aU  the  witnesses  called  for  appellant  who 
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saw  the  accident.  Appellant  introduced  evidence  tend- 
ing to  show  that  the  street  car  was  running  at  a  speed 
much  less  than  appellee  claimed  and  that  appellee  was 
running  his  automobile  at  a  speed  of  from  30  to  45 
miles  per  hour,  in  violation  of  the  statute  then  in  force. 
Appellant  ^s  proof  tended  to  show  that  if  appellee  had 
been  looking  out  he  could  have  seen  the  approaching 
street  car  very  much  more  than  25  feet  from  the  cross- 
ing and,  indeed  that  the  marks  on  the  street  showed 
that  his  brakes  had  been  set  some  60  or  70  feet  from 
the  crossing  and  that,  if  the  automobile  had  at  that 
point  been  running  within  the  speed  authorized  by 
statute  in  the  residence  portion  of  a  city,  as  this  was, 
it  could  have  been  stopped  long  before  the  street  car 
track  was  reached.  There  is  apparently  so  clear  a  pre- 
ponderance of  evidence  that  this  accident  was  caused 
by  the  very  excessive  and  unlawful  rate  of  speed  at 
which  appellee  was  driving  his  automobile  that  we  are 
of  opinion  the  case  should  be  submitted  to  another 
jury,  and  we  deem  it  unnecessary  to  burden  this  opin- 
ion with  a  recital  of  the  testimony  of  each  witness  on 
that  subject. 

The  8th  instruction,  given  at  the  request  of  appel- 
lee and  which  directed  a  verdict  for  appellee,  fixed 
the  time  during  which  appellee  was  required  to  exer- 
cise due  care  as  ''at  and  just  prior  to  the  time  of  the 
collision.^'  In  view  of  the  evidence  that  appellee  set 
his  brakes  and  tried  to  stop  his  automobile  at  a  dis- 
tance variously  fixed  by  the  witnesses  at  25  feet  or  60 
or  70  feet  from  the  street  car  track,  we  are  disposed 
to  hold  that  the  expression  above  quoted  was  liable  to 
mislead  the  jury.  The  jury  might  very  readily  con- 
clude from  the  evidence  that  after  appellee  started  to 
set  his  brakes  he  exercised  due  care  to  avoid  a  col- 
lision and  they  may  have  supposed  that  this  answered 
the  requirement  set  up  in  the  8th  instruction.  It  was 
not  the  contention  of  appellant  that  appellee  failed  to 
exercise  due  care  after  he  started  to  set  his  brakes, 
but  that,  knowing  as  he  did  the  location  of  the  street 
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car  track  and  that  street  cars  might  be  expected  from 
either  direction  at  any  time,  he  negligently  and  unlaw- 
fully ran  his  automobile  so  swiftly  as  he  approached 
that  street  and  kept  up  that  rapid  and  negligent  and 
unlawful  speed  so  long  that  when  he  finally  discovered 
the  car  it  was  then  too  late  to  stop  his  automobile  and 
also,  that  he  could  and  should  have  seen  the  car  when 
much  further  back  from  Union  street;  and  that  his 
negligence  therefore  was  not  **just  prior  to  the  time 
of  the  collision '^  in  the  strict  meaning  of  those  words, 
but  was  negligence  in  approaching  the  place  of  danger 
without  due  control  of  the  automobile  and  without  a 
due  look  out  for  danger.  Said  instruction  No.  8  after 
submitting  to  the  jury  the  question  whether  the  de- 
fendant was  negligent,  also  said:  ** which  negligence 
was  the  direct  cause  of  the  collision. ' '  It  should  have 
read  ''and  if  the  jury  further  find  from  the  evidence 
that  said  negligence  was  the  direct  cause  of  the  col- 
lision." The  instruction  began  in  proper  form,  leav- 
ing the  questions  to  be  determined  by  the  jury  from 
the  evidence,  and  then  in  the  body  of  the  instruction  it 
was  changed  to  a  direct  statement  by  the  court  that 
such  negligence  was  the  cause  of  the  collision.  Such 
change  in  the  form  of  a  plaintiff's  instruction  has 
sometimes  been  impliedly  approved  or  treated  as  un- 
important and  perhaps  it  should  not  be  a  ground  for 
reversal,  standing  alone,  though  we  disapprove  it,  but 
we  call  attention  to  it  in  order  that  it  may  not  be  re- 
peated upon  another  trial.  Appellant  contends  that 
instructions  1  and  4  given  at  the  request  of  appellee, 
as  applied  to  the  special  facts  of  this  case,  come  within 
the  criticism  of  an  instruction  in  North  Chicago  St. 
E.  Co.  V.  Cossar,  203  HI.  608.  These  instructions  re- 
late to  the  conduct  of  appellee  before  as  well  as  at 
the  time  of  the  collision,  and  do  not  limit  his  exercise 
of  due  care  to  a  time  after  he  was  in  danger,  and  we 
think  the  case  cited  is  not  applicable,  but  that  said 
instructions  1  and  4  conform  to  the  rule  stated  in  Chi- 
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cago  City  B.  Co.  v.  O'DonneU,  208  lU.  267,  and  South 
Chicago  City  E.  Co.  v.  Kinnare,  216  111.  451.  Other 
parts  of  the  record  have  been  seriously  critidsedy  but 
the  same  situation  is  not  likely  to  arise  again  after 
the  discussion  had  in  this  court,  and  we  deem  it  un- 
necessary to  consider  them  now.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  cmd  renumded. 


OUie  T.  White  et  H.,  Appellees^  y.  Miner  T.  Ames, 

Appellant. 

Oen.  No.  6,726. 

1.  Bbokebs — compensation.  A  Judgment  for  commissions  in  pro- 
curing a  purchaser  for  a  farm  is  reversed  where  it  appears  there 
was  not  sufficient  evidence  to  Justify  the  Jury  in  finding  the  pro- 
posed purchaser  could  raise  sufficient  money. 

2.  Bbokxbs — when  judgment  for  commissions  is  not  sustained, 
A  Judgment  for  commissions  in  procuring  a  purchaser  for  a  farm 
is  reversed  where  there  is  no  evidence  that  the  defendant  and  the 
proposed  purchaser  could  have  agreed  on  the  terms  of  sale. 

Appeal  from  the  County  Ck>urt  of  Woodford  county;  the  Hon. 
Abthttb  C.  Fobt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
12,  1913. 

Thomas  Kennedy  and  McDouoall  &  Chapman,  for 
appellant. 

Habby  Thobn  and  Obman  BmoELY,  for  appellees. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

OUie  T.  White  and  Wilfred  Eogers,  who  do  not  aver 
that  they  were  partners,  brought  this  suit  against 
Miner  T.  Ames  to  recover  commissions  which  they 
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claim  they  earned  in  procuring  a  proposed  purchaser 
for  a  farm  owned  by  Ames  and  which  farm  Ames  did 
not  sell  to  said  purchaser,  and  on  a  trial  without  a 
jury  they  had  a  judgment  for  $600  from  which  Ames 
appeals. 

Appellant  was  a  student  at  the  University  of  Illi- 
nois. Under  the  date  of  July  27,  1911,  he  wrote  a 
letter  to  White  from  Louisiana,  in  which  he  authorized 
White  to  sell  either  200  or  300  acres  of  his  farm,  and 
stated  that  he  would  wish  $25,000  cash  and  the  bal- 
ance at  6  per  cent,  with  equal  payments  every  year, 
and  that  he  would  give  White  $2  per  acre  for  his  serv- 
ices in  selling.  Ames  did  not  set  the  price  at  which 
he  would  sell  nor  did  he  state  in  the  letter  over  how 
many  years  the  equal  payments  for  the  balance  could 
be  extended.  It  would  seem  that  White  undertook  to 
associate  Rogers  with  him  in  making  a  sale.  Appel- 
lant returned  to  this  state,  and  early  in  August,  1911, 
had  conversations  with  appellees  and  they  brought 
him  Uphoff  as  a  prospective  purchaser.  Uphoff  told 
appellant  that  he  understood  that  he  was  to  pay  $2,000 
cash  down  and  $25,000  the  first  of  March,  1912.  Ap- 
pellant declared  that  he  had  never  agreed  to  sell  on 
any  such  terms,  but  must  have  $25,000  cash  down. 
Appellant  had  ^  fixed  a  price  of  $65,000  for  306  acres 
of  his  farm,  near  Minonk,  but  seems  to  have  been  will- 
ing to  accept  $64,000.  The  parties  separated  and  no 
sale  was  made.  Appellees  testified  that  in  an  inter- 
view with  appellant  after  he  returned,  they  told  him 
that  UphojBE  could  not  raise  $25,000  at  once,  and  that 
appellant  then  said  that  he  only  wanted  $2,000  cash 
down  and  $25,000  the  first  of  March  following.  Ap- 
pellant testified  that  he  did  not  make  any  such  state- 
ment. Appellees  insist  that  they  have  the  preponder- 
ance of  the  evidence  on  that  subject,  and  that  Uphoff 
was  ready,  willing  and  able  to  pay  $2,000  cash  down 
and  $25,000  on  the  first  of  March  following  and  the 
balance  in  easy  payments  at  6  per  cent.  We  are  of 
opinion  that  for  two  reasons  the  judgment  should  not 
be  sustained. 
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1.  We  do  not  think  the  jury  were  justified  in  find- 
ing from  this  evidence  that  Uphoff  was  able  to  pay 
$25,000  on  the  first  of  March,  1912.  He  did  not  have 
any  such  money.  He  owned  a  farm  and  if  he  could 
sell  that  farm  at  such  a  price  as  he  was  willing  to  sell 
for  and  to  a  purchaser  who  could  pay  him  $25,000 
down,  then  he  would  be  able  to  pay  $25,000  on  this 
proposed  purchase,  but  if  he  was  unable  to  sell  that 
farm  and  get  $25,()00  out  of  it  by  the  first  of  March, 
1912,  then  he  would  not  be  able  to  pay  appellant  that 
sum  at  that  time.  It  was  proved  that  he  had  a  father 
who  had  some  property,  but  there  was  no  proof  that 
his  father  was  either  able  or  willing  to  help  him  raise 
that  $25,000.  It  is  very  evident  that  Uphoff  in  fact 
could  not  buy  this  farm  and  pay  for  it  on  the  terms 
proposed,  unless  he  could  before  March  1,  1912,  sell 
his  own  farm  and  get  a  large  cash  payment  down. 

2.  There  had  been  no  negotiations  between  appel- 
lant and  Uphoff  or  appellees  and  Uphoff  as  to  the 
number  of  years  over  which  the  remaining  payments 
should  be  extended.  It  had  been  said  that  appellant 
would  accept  easy  payments  for  the  rest,  but  he  and 
Uphoff  might  have  entirely  disagreed  as  to  what  would 
be  easy  payments.  It  was  not  known  whether  Uphoff 
was  able  or  willing  to  make  as  large  payments  and  as 
frequently  as  appellant  might  demand.  Those  terms 
had  not  yet  been  discussed  and  it  cannot  be  known 
that  the  minds  of  the  parties  would  have  met  or  that 
Uphoff  would  have  purchased  on  the  terms  which  ap- 
pellant would  have  fixed. 

The  judgment  is  therefore  reversed  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  cmd  remanded. 
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George   M.  Hem,  Appellant,  y.  J.  M.  Allen   et   al.. 

Appellees. 

Oen.  No.  6,730. 

1.  Appeals  Ain>  ebbobs — hill  of  exceptions,  A  clerk  has  no  au- 
thority to  certify  what  propositions  of  law  were  presented  to  the 
trial  judge  nor  what  ruUnss  he  made  thereon. 

2.  Appeals  and  ebbobs — when  propositions  of  law  cannot  he  re- 
viewed. Propositions  of  law  certified  to  by  the  clerk  and  not  in- 
serted In  a  bill  of  exceptions  are  not  considered  by  a  court  of  re- 
view. 

3.  Bawkbuptct — effect  of  composition.  Where  a  creditor  flies 
his  claim  on  a  note  in  a  bankruptcy  court  having  Jurisdiction  of 
the  debtor  and  joins  in  a  composition  agreement,  the  debtor's  dis- 
charge is  a  good  defense  to  an  action  on  the  note. 

4.  ESyiDEHGD — hearsay.  The  testimony  of  an  attorney  that  the 
clerk  of  court  told  him  there  were  no  funds  to  pay  a  certain  claim 
is  hearsay  and  incompetent  to  prove  nonpayment. 

5.  Bawkbuptct — effect  of  order.    An  order  of  the  district  court 

confirming  a  composition  in  bankruptcy  is  prima  facie  evidence  that 

the  money  was  paid  to  creditors. 

•  6.    Judgments — when  defendants  not  jointly  liahle.    Where  a  dec- 
laration against  several  charges  a  joint  liability,  and  one  defendant 

shows  he  was  never  liable,  a  recovery  cannot  h%  had  against  the 

other  defendant  without  dismissing  the  defendant  not  liable  and 

amending  the  declaration  by  omitting  the  charge  of  joint  liability. 

7.  Appeals  and  ebbobs — when  error  is  waived.  A  point  not  ar- 
gued on  appeal  is  waived. 

8.  Costs — failure  to  estahlish  joint  liability.  Where  a  declara- 
tion against  several  charges  a  joint  liability,  and  one  defendant 
sets  up  a  discharge  In  bankruptcy  which  has  accrued  to  him  since 
he  signed  the  joint  obligation,  such  defendant  may  recover  his 
costs  in  a  suit,  against  both  defendants,  and  yet  plaintifT  may  be 
entitled  to  judgment  against  the  other  defendant. 

9.  Bankbuptcy — discharge  as  affecting  joint  liability.  While  the 
release  of  one  joint  debtor  usually  discharge*,  the  other  this  rule 
does  not  apply  to  a  discharge  by  a  composition  In  bankruptcy. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Duanb 
J.  Cabnes,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1S12.  Affirmed.  Opinion  filed  March  12,  1913.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 
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Chables  L  McNett  and  Chables  A.  Love^  for  ap- 
pellant. 

M.  0.  SouTHwoBTH,  f  or  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellant  is  the  owner  of  a  joint  and  several  prom- 
issory note  for  $750,  dated  May  6,  1901,  payable  *  *  six 
after  date"  which  the  declaration  averred  was  six 
months  after  date,  signed  by  J.  M.  Allen  and  I.  S. 
Stephens,  with  a  power  of  attorney  to  confess  judg- 
ment.   On  December  21,  1910,  he  recovered  a  judg- 
ment by  confession  against  the  signers  thereof  for 
$1,105  and  costs.    On  February  4,  1911,  at  the  same 
term,  the  court  granted  a  motion  by  the  defendant 
Stephens  to  stay  the  execution  upon  the  judgment, 
with  leave  to  said  defendant  to  plead  and  with  an  or- 
der that  the  judgment  stand  as  security.    Defendant 
Stephens  filed  three  pleas,  (1)  non  assumpsit;  (2)  a 
baiiiruptcy  proceeding  against  him  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of 
Illinois,  wherein  he  was  adjudged  a  bankrupt  and  this 
note  was  allowed  in*  favor  of  appellant ;  a  composition 
agreement  with  his  creditors;  his  deposit  of  the  con- 
sideration and  money  required  to  be  deposited  as  or- 
dered by  the  judge  of  said  court;  and  the  confirmation 
of  said  composition;  of  all  which  it  was  alleged  ax>- 
pellant  had  notice;  and  there  was  an  averment  that 
this  alleged  debt  was  not  exempted  from  the  opera- 
tion of  a  discharge  in  bankruptcy;  (3)  an  accord  and 
satisfaction.    To  the  second  plea  there  was  a  replica- 
tion, denying  seriatim  all  the  allegations  of  said  plea 
and  concluding  to  the  country.    To  the  third  plea  there 
was  an  amended  replication,  denying  the  accord  and 
satisfaction.    Issues  were  joined  on  these  pleadings. 
A  jury  was  waived  and  the  cause  was  tried  and  the 
issues  were  found  for  the  appellees  and  they  had  judg- 
ment against  appellant  for  costs,  and  he  appeals  there- 
from. 
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It  is  contended  by  appellant  that  the  court  erred  in 
its  mlings  upon  certain  propositions  of  law.  They  are 
not  contained  in  the  bill  of  exceptions  and  are  there- 
fore not  before  us.  The  clerk  has  inserted  certain 
alleged  propositions  of  law,  and  certain  marks  thereon, 
assumed  to  have  been  made  by  the  court.  The  clerk 
has  no  authority  to  certify  what  propositions  of  law 
were  presented  to  the  trial  judge  nor  what  rulings  he 
made  thereon.  As  said  of  another  like  matter  in 
Boyle  V.  Levings,  28  111.  314  *Hhe  law  requires  the 
certificate  of  the  judge  and  not  of  the  clerk  to  that 
facf  Gould  V.  Howe,  127  111.  251;  Aden  v.  Road 
Dist  No.  3,  197  HI.  220;  Bruen  v.  People,  206  111.  417; 
People  V.  Stowers,  254  111.  588. 

Sections  12,  13  and  14  of  the  Bankruptcy  Act  of 
1898,  relate,  among  other  things,  to  the  subject  of  com- 
positions between  the  bankrupt  and  his  creditors. 
Clause  (b)  of  section  12  permits  an  application  for  the 
confirmation  of  a  composition  after,  but  not  before, 
certain  things  have  been  done,  among  which  is  that 
the  consideration  to  be  paid  by  the  bankrupt  to  his 
creditors,  and  the  money  necessary  to  pay  all  debts 
having  priprity,  and  the  costs,  shall  have  been  de- 
posited in  such  place  as  shall  be  designated  by  the 
judge  and  subject  to  the  order  of  the  judge.  Clause 
(d)  of  said  section  requires  the  judge  to  confirm  a 
composition  if  satisfied  of  certain  things.  Clause  (e) 
requires  that  upon  the  confirmation  of  a  composition, 
the  consideration  shall  be  distributed  as  the  judge 
shall  direct.  Section  13  authorizes  the  judge,  on  ap- 
plication of  parties  in  interest  filed  within  six  months 
after  the  composition  has  been  confirmed,  to  set  the 
same  aside  upon  a  certain  showing.  Section  14  (c) 
provides  that  the  confirmation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts,  other  than 
those  agreed  to  be  paid  by  the  terms  of  the  composi- 
tion and  those  not  affected  by  a  discharge. 

The  proof  offered  by  appellees  showed  a  bankruptcy 
proceeding  pending  in  the  District  Court  of  the  United 
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States  for  the  NorUiern  District  of  Dlinois  against  ap- 
pellee Stephens  and  a  petition  for  a  composition  filed 
in  said  cause,  and  the  taking-  of  the  various  steps  pro- 
vided by  the  Bankruptcy  Act;  that  the  offer  of  com- 
position was  accepted  by  the  requisite  number  of  cred- 
itors, and  among  them,  by  appellant ;  that  the  composi- 
tion was  recommended  by  the  referee ;  an  application 
to  the  court  to  confirm  said  composition,  and  an  order 
by  the  court  finding  that  the  consideration  and  the 
money  required  by  law  had  been  deposited  in  snch 
place  as  was  designated  by  the  judge  of  said  court  and 
subject  to  the  order  of  said  judge,  and  confirming  said 
composition.  There  was  also  introduced  in  evidence 
an  order  by  said  court  that  the  distribution  of  the  de- 
posit be  niade  by  the  clerk  of  the  court.  Appellees 
contend  that  those  orders  are  binding  npon  appellant 
and  conclusive  that  the  composition  money  was  paid 
and  that  appellee  Stephens  was  thereby  discharged. 
Appellant  contends  that  the  District  Court  had  no  ju- 
risdiction to  enter  any  such  order  and  that,  if  it  had, 
it  is  prMtia  facie  proof  only,  and  he  has  proven  that 
the  composition  money  for  appellant  was  not  paid  and 
therefore  the  discharge  is  not  operative,  and  therefore 
he  can  recover  his  whole  debt  in  this  proceeding', 
which  was  begun  long  after  the  confirmation  of  said 
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fore  this  order  was  entered  in  a  matter  of  which  the 
court  had  jurisdiction,  and  no  reason  is  seen  why  it 
should  not  be  given  full  force  and  effect,  unless  it  was 
procured  by  such  a  fraud  as  would  authorize  the  set- 
ting aside  of  any  other  judgment,  and  do  such  fraud 
is  alleged  or  proven. 

Appellant  contends  that  he  has  proven  that  the  25 
per  cent,  which  he  was  to  receive  by  the  composition 
was  not  paid  to  the  clerk  of  the  District  Court.  "We 
find  no  such  evidence  in  the  record.  He  did  prove 
that  he  had  not  received  it,  and  an  attorney  testified' 
that  he  went  to  the  office  of  the  clerk  of  the  District 
Court  for  appellant  and  the  clerk  told  him  that  there 
were  no  funds  there  to  pay  the  claim ;  that  he  had  paid 
out  all  the  funds  that  had  been  paid  in.  The  witness 
did  not  state  when  this  was.  The  answer  of  the  clerk 
was  hearsay  and  incompetent,  as  appellees  were  not 
present.  We  think  that,  under  this  statute,  if  pur- 
suant to  the  order  of  the  court  the  money  was  paid  to 
the  clerk  subject  to  the  order  of  the  judge,  and  if  it 
was  not  paid  by  the  clerk  to  the  proper  party,  the 
remedy  of  the  creditor  would  be  in  that  court  or  upon 
the  bond  of  the  clerk  whom  the  court  had  made  cus- 
todian and  distributor  of  the  fund.  Moreover  the  fact 
of  nonpayment  could  not  be  proved  by  the  hearsay 
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States  for  the  Northern  District  of  Illinois  against  ap- 
pellee Stephens  and  a  petition  for  a  composition  filed 
in  said  cause,  and  the  taking  of  the  various  steps  pro- 
vided by  the  Bankruptcy  Act;  that  the  o£fer  of  com- 
position was  accepted  by  the  requisite  number  of  cred- 
itors, and  among  them,  by  appellant ;  that  the  composi- 
tion was  recommended  by  the  referee;  an  application 
to  the  court  to  confirm  said  composition,  and  an  order 
by  the  court  finding  that  the  consideration  and  the 
money  required  by  law  had  been  deposited  in  such 
place  as  was  designated  by  the  judge  of  said  court  and 
subject  to  the  order  of  said  judge,  and  confirming  said 
composition.    There  was  also  introduced  in  evidence 
an  order  by  said  court  that  the  distribution  of  the  de- 
posit be  made  by  the  clerk  of  the  court.    Appellees 
contend  that  those  orders  are  binding  upon  appellant 
and  conclusive  that  the  composition  money  was  paid 
and  that  appellee  Stephens  was  thereby  discharged. 
Appellant  contends  that  the  District  Court  had  no  ju- 
risdiction to  enter  any  such  order  and  that,  if  it  had, 
it  is  prima  facie  proof  only,  and  he  has  proven  that 
the  composition  money  for  appellant  was  not  paid  and 
therefore  the  discharge  is  not  operative,  and  therefore 
he  can  recover  his  whole  debt  in  this  proceeding, 
which  was  begun  long  after  the  confirmation  of  said 
composition  in  the  Federal  Court.    The  District  Court 
had  jurisdiction  of  Stephens,  the  bankrupt,  and  of  his 
estate,  and  of  appellant,  who  both  filed  his  claim  upon 
this  note  and  procured  its  allowance,  and  also  signed 
the  composition  agreement  and  consented  to  the  com- 
position.    That  court  had  jurisdiction  to  determine 
whether  the  composition  should  be  confirmed,    and 
therefore  necessarily  had  jurisdiction  to  determine 
whether  those  things  which  the  law  required  to  pre- 
cede the  confirmation  of  the  composition  had  been  per- 
formed by  the  bankrupt,  one  of  which  was  that  the 
consideration  to  be  paid  by  the  bankrupt  to  his  credit- 
ors had  been  deposited  in  a  place  designated  by  the 
judge  and  subject  to  the  order  of  the  judge.    There- 
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fore  this  order  was  entered  in  a  matter  of  which  the 
court  had  jurisdiction,  and  no  reason  is  seen  why  it 
should  not  be  given  full  force  and  effect,  unless  it  was 
procured  by  such  a  fraud  as  would  authorize  the  set- 
ting aside  of  any  other  judgment,  and  no  such  fraud 
is  alleged  or  proven. 

Appellant  contends  that  he  has  proven  that  the  25 
per  cent,  which  he  was  to  receive  by  the  composition 
was  not  paid  to  the  clerk  of  the  District  Court.  We 
find  no  such  evidence  in  the  record.  He  did  prove 
that  he  had  not  received  it,  and  an  attorney  testified' 
that  he  went  to  the  office  of  the  clerk  of  the  District 
Court  for  appellant  and  the  clerk  told  him  that  there 
were  no  funds  there  to  pay  the  claim ;  that  he  had  paid 
out  all  the  funds  that  had  been  paid  in.  The  witness 
did  not  state  when  this  was.  The  answer  of  the  clerk 
was  hearsay  and  incompetent,  as  appellees  were  not 
present.  We  think  that,  under  this  statute,  if  pur- 
suant to  the  order  of  the  court  the  money  was  paid  to 
the  clerk  subject  to  the  order  of  the  judge,  and  if  it 
was  not  paid  by  the  clerk  to  the  proper  party,  the 
remedy  of  the  creditor  would  be  in  that  court  or  upon 
the  bond  of  the  clerk  whom  the  court  had  made  cus- 
todian and  distributor  of  the  fund.  Moreover  the  fact 
of  nonpayment  could  not  be  proved  by  the  hearsay 
statement  of  the  clerk.  Again,  the  clerk  did  not  say 
the  money  had  not  been  paid  in.  He  may  have  made  a 
mistake  when  he  said  he  did  not  then  have  it.  His 
declaration  that  he  did  not  then  have  it  does  not  prove 
that  fact.  It  may  be  that  appellant's  attorney  drew 
the  money  and  has  it.  But  if  the  order  of  the  District 
Court  is  not  treated  as  conclusive,  it  is  at  least  prima 
facie  proof  that  the  money  due  to  appellant  under  the 
composition  was  paid  to  the  person  required  by  the 
order  of  the  court,  and  that  upon  the  confirmation  of 
the  composition  appellee,  Stephens,  was  discharged  by 
the  terms  of  the  statute  from  this  debt;  and  that 
prima  facie  case  has  not  been  overcome  by  any  com- 
petent proof. 
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The  original  judgment  was  against  appellee,  Allen, 
also.  He  was  declared  in  tlie  note  to  be  a  principal. 
He  did  not  plead  or  prove  any  defense.  Where  a  dec- 
laration against  several  charges  a  joint  liability,  and 
one  of  the  defendants  shows  that  he  was  never  liable, 
a  recovery  cannot  be  had  against  the  other  defendant 
without  dismissing  the  defendant  not  liable  and  amend- 
ing the  declaration  by  omitting  the  charge  of  joint 
liability;  but  where  one  defendant  sets  up  a  defense 
like  a  discharge  in  bankruptcy,  which  has  accrued  to 
him  since  he  signed  the  joint  obligation,  such  defend- 
ant may  recover  his  costs  in  a  suit  against  both  de- 
fendants, and  yet  the  plaintiff  may  be  entitled  to  a 
judgment  against  the  other  defendant.  Byers  v.  First 
Nat.  Bank  of  Vincennes,  85  IlL  423;  Felsenthal  v. 
Durand,  86  111.  230;  Seymour  v.  Bichardson  Fueling 
Co.,  205  HI.  77 ;  Grand  Pacific  Hotel  Co.  v.  Pinkerton, 
217  111.  61.  While  the  release  of  one  joint  debtor 
usually  discharges  the  one  bound  with  him  (Clark  v. 
Mallory,  185  111.  227)  this  rule  seems  not  to  apply  to 
a  discharge  by  a  composition  in  bankruptcy.  Moore 
v.  Stanwood,  98  111.  605.  The  record  does  not  show 
why  appellant  was  not  entitled  to  maintain  his  original 
judgment  by  confession  against  Allen,  less  the  amount 
of  the  composition.  But  this  point  has  not  been 
argued  by  appellant  and  is  therefore  waived. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Mr.  Justice  Cabnes,  having  tried  the  case  in  the 
court  below,  took  no  part  in  this  decision. 
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Robert  Maggart^  Appellee,  y.  Peoria  Railway  Com- 
pany, Appellant. 

Oen.  No.  6,788. 

1.  CABsnais — injury  from  starting  car.  Plaintiff  alleged  and  tes- 
tified that  while  alighting  from  defendant's  street  car,  he  was 
thrown  to  the  pavement  and  injured  because  of  the  car  suddenly 
starting.  The  conductor  and  another  passenger  testified  that  plain- 
tiff, after  getting  off  from  the  car  in  safety,  took  several  steps  and 
then  stumbled  over  an  obstruction  in  the  street  Held,  that  a  ver- 
dict for  plaintiff  would  be  sustained. 

2.  Evidence — weight  not  neoeaaarily  dependent  on  number  of 
witnesses.  Where  the  plaintiff  is  the  sole  witness  on  his  side  as 
to  an  accident,  and  his  testimony  is  contradicted  by  two  witnesses, 
it  does  not  necessarily  follow  that  the  jury  must  believe  the  two  in 
preference  to  the  one,  as  the  demeanor  of  the  two  may  have  in- 
spired less  confidence. 

3.  Damages — verdict  for  $lfil5  for  'broken  leg  not  excessive. 
Plaintiff,  an  insurance  solicitor,  had  earned  on  an  average  |275 
per  month.  Owing  to  an  accident,  in  which  he  broke  his  leg,  he 
was  wholly  incapacitated  for  three  and  a  half  months,  and  unable 
to  work  more  than  one-fourth  of  the  time  for  the  next  two  months. 
He  also  incurred  hospital  and  surgeon's  bills  for  $82.50  and  en- 
dured pain  and  suffering.  Meld,  that  a  verdict  for  |1,375  was  not 
excessive. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  PuTEBBAtTGH,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

PiNKNBY  &  McEoBBETB,  f  or  appellant. 
WoiiFBNBABGBB  &  May,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  was  a  passenger  on  a  street  car  operated 
by  appellant.  He  was  to  alight  at  a  certain  cross 
street  to  transfer  to  another  street  car  operated  by 
appellant.  The  car  stopped  a  few  feet  from  the  in- 
tersection and  he  got  off.    He  fell  and  broke  his  leg. 
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He  sned  appellant  to  recover  damages  for  the  injuries 
which  he  received.  He  alleged  in  his  declaration  that 
as  he  was  about  to  alight  after  the  car  had  been 
stopped  for  that  purpose,  it  was  suddenly  started 
without  warning  and  he  was  thereby  thrown  to  the 
pavement  and  injured.  On  a  jury  trial  he  had  a  ver- 
dict and  a  judgment  for  $1,375.  Defendant  below  ap- 
peals therefrom. 

The  testimony  of  appellee  sustained  his  declaration. 
The  conductor  testified  for  appellant  that  appellee  got 
off  the  car  in  safety  and  took  several  steps  and  then 
stumbled  over  an  obstruction  in  the  street,  due  to  its 
being  repaired  there,  and  fell.  A  passenger  corrobo- 
rated the  conductor.  There  were  some  circumstances 
which  appellant  contends- corroborate  its  witnesses. 
Appellee  points  out  apparent  contradictions  between 
these  witnesses,  and  there  was  evidence,  both  that  the 
street  was  being  repaired  where  appellee  alighted  and 
that  it  was  not  being  repaired  and  was  not  obstructed 
at  that  particular  place.  Appellant  contends  that  the 
jury  should  have  believed  its  two  witnesses  and  should 
not  have  believed  appellee,  and  that  the  verdict  is 
against  the  greater  weight  of  the  evidence  and  that, 
for  that  reason,  a  new  trial  should  have  been  awarded. 
It  does  not  necessarily  follow  that  where  there  is  one 
witness  on  one  side  and  two  on  the  other,  the  jury 
must  believe  the  two  in  preference  to  the  one.  The 
jury  may  have  seen  that  in  the  demeanor  of  the  con- 
ductor and  the  passenger  which  caused  it  to  put  less 
confidence  in  their  testimony  than  in  that  of  appellee. 
The  trial  judge  should  have  granted  a  new  trial  if  in 
his  opinion  the  evidence  clearly  preponderated  against 
the  appellee.  By  denying  the  motion  for  a  new  trial, 
the  trial  judge  has  approved  the  verdict.  We  find 
nothing  in  the  record  which  would  warrant  us  in  hold- 
ing that  his  decision  on  that  motion  was  erroneous. 

It  is  contended  that  the  damages  awarded  are  ex- 
cessive.   The  proof  is  that  appellee  was  an  insurance 
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solicitor  for  a  company  in  Peoria  and  that  he  earned 
on  an  average  $275  per  month;  that  for  three  and  a 
half  months  after  the  injnry  he  was  wholly  incapac- 
itated for  this  business,  and  that  for  the  next  two 
months  he  was  nnable  to  work  more  than  one-fonrth 
of  the  time ;  that  he  incnrred  a  hospital  bill  of  $57.50 
and  a  physician  and  surgeon's  bill  of  $25,  and  that  he 
also  endured  pain  and  suffering.  The  amount  of  his 
average  earnings  was  susceptible  of  easy  contradic- 
tion by  calling  the  oflScers  of  the  company  for  which 
he  worked,  if  he  misstated  the  amount.  There  was  no 
contradiction  as  to  this  loss. 

Other  errors  are  assigned,  but  they  are  not  argued 
and  they  are  therefore  waived. 

The  judgment  is  affirmed. 

Affirmed. 


Stepben  H.  Wilder  et  al.,  Appellants,  y.  Commission- 
ers of  Whiteside  and  Bock  Island  Special  Drain- 
age District,  Appellees. 

Gen.  No.  6,736. 

1.  DBAIN8 — farm  drainage  act  does  not  authorise  pumping  sta- 
tion. A  petition  for  mandamus  to  compel  the  commissioners  of  a 
drainage  district  to  drain  a  thousand  acres  of  land  therein,  which 
bad  not  been  reclaimed  by  the  system  installed,  Is  properly  dis- 
missed where  the  evidence  shows  that  the  water  in  the  district 
ditches  is  only  from  .3  to  1.44  feet  above  the  surface  of  the  outlet 
river  at  low  water,  and  that  substantial  relief  can  be  afforded  only 
by  constructing  levees  and  gates  and  operating  a  pumping  station, 
since  the  Farm  Drainage  Act  does  not  suggest  such  methods,  nor 
authorize  the  incurring  of  great  expense  for  such  purpose. 

2.  Dbaivs — farm  drainage  act  limited  to  natural  drain.  The 
Intention  of  the  Farm  Drainage  Act  Is  that  the  land  is  to  be  drained 
in  artificial  ditches  or  natural  water  courses  hy  the  natural  flow  of 
the  water  to  lower  level,  and  greater  authority  will  not  be  read 
Into  it 

3.  Drains — levee  act  authorizes  pumping  stations.  The  construe^ 
tion  and  maintenance  of  levees  and  a  pumping  station  are  author- 
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ized  in  drainage  districts  organized  under  the  Levee  Act  of  May  13, 
1906;  sucb  authority  not  existing  prior  to,  nor  outside  of,  said 
act 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
Emery  C.  Gbaves,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Re- 
hearing denied  April  3,  1913.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

A.  A.  WoLFEBSPEBOEB  and  MoOalmont  &  Bamsa\% 
for  appellants. 

William  H.  Allen  and  McMahon  &  Booebs^  for  ap- 
pellees. 

Mr.  Presiding  Justiob  Dibell  delivered  the  opinion 
of  the  court. 

The  Whiteside  and  Eock  Island  Special  Drainage 
District,  in  the  counties  of  Whiteside  and  Eock  Island, 
was  organized  under  the  Farm  Drainage  Act,  ap- 
proved May  29,  1879,  and  in  force  July  1,  1879  (Laws 
of  1879,  p.  142).  That  and  other  acts  were  revised 
and  consolidated  in  the  Farm  Drainage  Act,  approved 
June  27,  1885,  and  in  force  July  1,  1885.  Stephen  H., 
Parker  H.,  and  Charles  M.  Wilder,  the  appellants, 
own  about  1,000  acres  of  land  in  the  lower  part  of  said 
drainage  district,  which  is  practically  imreclaimed  by 
the  drainage  system  installed  and  operated  by  the  dis- 
trict. They  filed  an  original  and  an  amended  petition 
against  the  commissioners  of  said  district  for  a  writ 
of  mandamus  to  command  the  district  to  drain  their 
lands  and,  if  necessary,  to  levy  and  collect  the  taxes 
necessary  therefor.  The  amended  petition  was  an- 
swered and  the  cause  was  tried  by  the  court  without  a 
jury,  and  th^  petition  was  dismissed.  Petitioners  ap- 
peal from  that  judgment. 

There  were  many  rulings  by  the  court  upon  propo- 
sitions of  law  and  questions  of  fact,  of  which  com- 
plaint is  made.  There  is  much  discussion  upon  many 
technical  questions  concerning  the  science  of  draining 
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lands.  The  evidence  is  exceedingly  voluminous  and 
the  discussion  of  the  case  by  counsel  is  lengthy.  We 
have  concluded  that  the  judgment  of  the  court  below 
should  be  sustained  upon  grounds  which  malse  it  un- 
necessary to  discuss  the  rulings  of  the  court  upon 
many  questions. 

It  is  clear  that  appellants  are  entitled  to  have  their 
lands  drained,  if  the  Farm  Drainage  Act  furnishes 
the  means  wherewith  it  can  be  done.  Appellants  claim 
that  by  deepening  and  widening  the  channel  at  a  cer- 
tain railroad  bridge,  and  deepening  and  widening  and 
perhaps  straightening  a  certain  bayou,  which  leads 
from  said  bridge  to  the  Eock  Eiver  a  mile  and  a  half 
distant  by  a  winding  way,  or  half  a  mile  distant  in 
a  direct  line,  the  lands  of  appellants  can  be  substan- 
tially benefited.  We  are  satisfied  from  the  evidence 
that  no  such  benefit  can  be  given  to  appellants'  lands 
by  work  of  that  kind.  At  low  water  the  surface  of  the 
water  in  Bock  Eiver  is  from  .3  of  a  foot  to  1.44  feet 
below  the  level  of  the  surface  of  the  water  in  the  drain- 
age ditches  above  the  bridge.  No  amount  of  deepen- 
ing or  widening  or  straightening  the  waterway  at  the 
railroad  bridge  and  thence  to  the  river  can  afford  any 
substantial  relief  to  appellants*  lands,  and  an  improve- 
ment of  the  kind  described  would  enable  the  high 
water  of  Eock  Eiver  to  flow  back  in  still  greater 
volume  over  the  lands  of  the  district.  We  are  of  opin- 
ion from  the  evidence  that  the  only  method  by  which 
substantial  relief  can  be  afforded  to  the  unreclaimed 
lands  of  appellants  is  either  by  obtaining  the  right  to 
use  the  railroad  grade  for  several  miles  east  from  the 
point  in  question  as  a  levee,  or  building  a  levee  for 
several  miles,  and  either  establishing  gates  at  the  vari- 
ous railroads  or  filling  underneath  said  railroad 
bridges,  and  then  establishing  and  operating  a  pump- 
ing station  at  the  lower  end  of  the  district  at  or  near 
said  first  mentioned  railroad  bridge,  and  thereby  to 
pump  all  the  waters  of  the  district  over  said  railroad 
embankment  or  said  levee  and  discharge  them  into 
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Eock  Eiver.  We  are  unable  to  find  any  authority  in 
the  Farm  Drainage  Act  which  authorizes  the  construc- 
tion and  maintenance  of  levees  and  a  pumping  station. 
That  authority  is  expressly  conferred  upon  drainage 
districts  organized  under  the  Levee  Act  by  the  act 
approved  and  in  force  May  13,  1905  (Hurd's  Eevised 
Statutes,  1911,  p.  938,  being  paragraph  210  of  chapter 
42,)  And  that  act  undertakes  to  ratify  former  action 
by  drainage  districts  organized  under  the  Levee  Act 
in  establishing  and  maintaining  pumping  plants.  The 
course  of  legislation  upon  that  subject  appears  to  in- 
dicate that  it  was  the  view  of  the  legislature  that  power 
to  build  and  maintain  levees  and  a  pumping  station 
did  not  exist  prior  to  the  passage  of  the  act  just  cited. 
The  establishment  and  maintenance  of  levees  and  a 
pumping  station  would  be  very  expensive,  according 
to  the  evidence  before  us.  Li  our  opinion  it  was  the 
intention  of  the  Farm  Drainage  Act  that  the  land 
should  be  drained  in  artificial  ditches  or  natural  water- 
courses, by  the  natural  flow  of  the  water  to  a  lower* 
level.  We  do  not  feel  at  liberty  to  read  into  the  Farm 
Drainage  Act  authority  to  incur  such  great  expense  in 
doing  things  of  which  no  suggestion  is  given  in  the  act. 
Therefore,  regardless  of  any  minor  error  that  may 
appear  in  the  rulings  of  the  court  upon  the  proposi- 
tions of  law  and  questions  of  fact  submitted  to  it,  we 
are  of  opinion  that  the  judgment  of  the  court  below  is 
correct  and  should  be  affirmed. 
The  judgment  is  therefore  affirmed. 

Affirmed. 
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Dwlgbt  Orr^  Appellant,  y.  Wahlfeld  Hanafacturing 

Company,  Appellee. 

•  Gen.  No.  5,788. 

1.  Appeals  and  ebbobs — Termless  error.  An  alleged  error  in 
mling  of  court  on  question  of  safely  guarding  a  machine  'will  not 
be  considered  on  appeal  when  raised  by  appellant  who  obtained 
Judgment  in  his  favor. 

2.  Appeals  and  esbobs — harmless  error.  An  alleged  error  in 
Instructions  as  to  degree  of  proof  required  of  plaintiff  is  not  con- 
sidered when  raised  by  plaintiff  on  appeal  from  a  Judgment  in 
his  favor. 

3.  Pabent  and  child — when  parent  relinquishes  right  to  claim 
earnings.  Where  a  mother  entitled  to  the  earnings  of  her  minor 
son,  permits  him  to  sue  in  his  own  name  by  herself  as  next  friend, 
and  in  the  declaration  claim  his  right  to  recover  future  earnings 
during  his  minority,  she  thereby  relinquishes  her  right  to  claim 
such  earnings. 

4.  Damages — right  of  minor  to  recover  for  loss  of  future  earn- 
ings. In  a  personal  injury  action  an  instruction  permitting  a  minor 
son  to  recover  for  loss  of  wages  during  the  rest  of  his  minority  is 
properly  denied  where  there  is  no  evidence  that  plaintiff's  father 
has  lost  his  right  to  such  earnings. 

5.  Daicaoes — instructions.  In  a  personal  injury  action  by  a 
minor,  an  instruction  to  the  effect  that  if  the  Jury  find  for  plain- 
tiff, it  is  not  necessary  that  any  witness  should  have  expressed  an 
opinion  as  to  the  amount  of  damages,  but  the  Jury  can  make  such 
estimate  from  the  facts  proven  in  connection  with  their  experience 
in  the  affairs  of  life,  is  improperly  refused. 

6.  Damages — inadequate.  A  Judgment  for  $600  in  favor  of  a 
young  man  for  the  loss  of  portions  of  three  fingers  of  his  right 
hand  Is  inadequate. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  Putebbauoh,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
12,  1913. 

Mansfield,  Cowan  &  Boulwaeb  and  William  M. 
Babnes,  for  appellant. 

Weil  &  Babtley,  for  appellee. 
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Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellant,  a  minor,  was  in  the  employ  of  appellee 
and  was  working  upon  a  i)ower  driven  machine  called 
a  wood  shaper.  His  right  hand  was  caught  in  the 
machine  and  he  lost  his  little  finger  at  the  second  joint, 
his  third  finger  at  or  near  the  second  joint,  and  his 
second  finger  at  or  near  the  first  joint.  This  accident 
occurred  on  September  2,  1910,  after  the  act  to  pro- 
vide for  the  health,  safety  and  comfort  of  employes, 
approved  June  4,  1909,  was  in  force.  He  brought  this 
suit  by  his  mother  as  his  next  friend  to  recover  dam- 
ages for  the  injuries  so  sustained.  Each  count  of  the 
declaration  charged  a  violation  of  said  statute  in  that 
said  machine  was  not  properly  guarded,  and  some 
counts  charged  a  wilful  violation  of  the  statute.  Each 
count  charged  that  it  was  practicable  to  have  guarded 
the  knives  of  the  said  machine.  Several  of  the  counts 
say  that  it  was  practicable  for  plaintiflp  to  have 
guarded  the  machine.  No  doubt  it  was  meant  to 
charge  that  it  was  practicable  for  defendant  to  have 
guarded  the  machine,  and  these  mistakes  should  be 
corrected  before  another  trial.  Some  counts  of  the 
declaration  alleged  that  plaintiff  was  in  the  exercise 
of  due  care,  and  appellant  requested  and  obtained  in- 
structions which  required  of  him  due  care.  Appellant 
recovered  a  verdict  and  a  judgment  for  $500,  and  ap- 
peals therefrom.  He  alleges  error  in  the  ruling  of 
the  court  on  the  question  of  safely  guarding  the  ma- 
chine. The  jury  found  for  him  and  therefore  he  was 
not  injured  by  that  ruling.  He  argues  that  certain 
instructions,  given  for  appellee,  required  of  him  too 
high  a  degree  of  proof,  but  the  jury  found  he  had  the 
necessary  proof.  These  questions  are  not  raised  by 
the  record.  Only  two  questions  are  raised.  Appellant 
contends  (1)  that  the  court  erred  in  refusing  instruc- 
tions 3  and  5,  requested  by  appellant,  and  (2)  that  the 
damages  awarded  are  inadequate. 

Instructions  given  for  appellant  said  that  in  the  case 
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stated  in  those  instructions  the  jury  should  assess 
plaintiff's  damages  as  explained  in  other  instructions. 
Instructions  3  and  5,  requested  by  appellant,  were  the 
only  ones  upon  the  measure  of  damages  and  they  were 
refused,  so  that  the  jury  were  left  without  any  in- 
struction as  to  the  measure  of  damages.  Appellee 
argues  that  the  court  properly  refused  the  third  in- 
struction, because  it  contained  the  element  of  future 
pain  and  suffering  and  loss  of  strength  and  inability 
to  work  in  the  future  and  that  there  is  no  allegation 
in  the  declaration  seeking  a  recovery  therefor.  This 
is  a  misapprehension.  The  first  count,  after  alleging 
what  happened  to  appellant  and  his  suffering  up  to  the 
time  of  bringing  the  suit,  also  alleged  that  he  is  per- 
manently maimed  and  injured  and  will  always  con- 
tinue to  suffer  as  above  stated  and  will  always  be  in- 
capacitated for  the  performance  of  manual  labor. 
The  second  count  is  very  similar,  and  the  remaining 
counts  contain  partial  allegations  on  that  subject. 
There  is  however  one  serious  objection  to  this  instruc- 
tion. Appellee  was  eighteen  years  of  age  when  the 
accident  happened.  This  instruction  would  permit 
him  to  recover  for  the  loss  of  his  wages  during  the  rest 
of  his  minority.  There  is  no  proof  that  he  has  no 
living  father  or  that  he  has  ever  been  emancipated. 
So  far  as  we  can  find  from  the  proofs,  his  father  may 
be  entitled  to  his  wages  during  his  minority.  He  tes- 
tified that  he  received  a  certain  sum  per  week,  but  he 
may  be  turning  all  this  over  to  his  father  for  aught 
that  appears.  If  his  mother  is  his  only  living  parent 
or  if  for  any  reason  his  father  has  permanently  lost 
the  right  to  appellee's  wages,  during  his  minority,  then 
the  mother,  having  permitted  this  suit  to  be  brought 
in  appellant's  name,  by  herself  as  his  next  friend,  and 
having  permitted  him  in  his  declaration  to  claim  the 
right  to  recover  his  future  earnings  during  his  min- 
ority, has  thereby  relinqui^ed  her  right  to  claim  such 
earnings.    Chicago  Screw  Co.  v.  Weiss,  203  111.  536; 
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American  Car  &  Foundry  Co.  v.  Hill,  226  111.  227. 
But  for  lack  of  proof  that  his  father  is  dead  or  has  in 
some  way  been  deprived  of  the  right  to  recover  ap- 
pellant's future  earnings,  we  are  of  opinion  that  in- 
struction No.  3  was  properly  refused.  Instruction  No. 
5  was  to  the  effect  that  if  the  jury  found  for  plaintiff, 
it  was  not  necessary  that  any  witness  should  have  ex- 
pressed an  opinion  as  to  the  amount  of  his  damages, 
but  the  jury  could  make  such  estimate  from  the  facts 
proven  in  connection  with  their  experience  in  the  af- 
fairs of  life.  This  instruction,  which  was  fuller  than 
we  have  stated,  has  often  been  approved.  North  Chi- 
cago St.  E.  Co.  V.  Fitzgibbons,  180  111.  466 ;  Eichard- 
son  V.  Nelson,  221  111.  254 ;  Keokuk  &  H.  Bridge  Co.  v. 
Wetzel,  228  111.  253.  In  Eichardson  v.  Nelson,  supra, 
plaintiff  was  a  minor,  and  that  objection  was  presented 
to  another  instruction,  but  it  was  not  suggested  that 
it  could  affect  the  instruction  now  before  us.  Said 
instruction  No.  5  should  have  been  given. 

Appellant  has  lost  portions  of  three  fingers  of  his 
right  hand,  as  above  stated,  and  will  be  deprived  of 
the  perfect  use  of  that  hand  for  the  rest  of  his  life 
and  has  necessarily  suffered  pain.  He  had  been  work- 
ing for  appellee  about  two  years.  He  began  work 
there  at  $7  per  week  and  his  wages  had  been  raised 
several  times,  and  he  had  been  notified  that,  beginning 
the  day  following  the  accident,  he  would  receive  $15 
per  week.  His  evidence  shows  him  to  be  a  bright 
young  man.  We  are  of  opinion  that  the  award  of  $500 
was  so  inadequate,  even  excluding  his  future  earnings 
during  minority,  that  a  new  trial  should  have  been 
awarded  him  on  that  ground.  Appellee  contends  that 
he  was  not  entitled  to  recover  at  all,  but  appellee  did 
not  assign  cross  errors  and  we  must  assume  that  the 
jury  were  warranted  in  finding  a  verdict  that  defend- 
ant was  liable.  The  judgment  is  therefore  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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TIctor  H.  Dumbeck,  Appellee^  y.  Mary  Walsh, 

Appellant. 

Gen.  No.  6,746. 

L  Appeals  and  ebbors — when  errors  ere  waived.  Errora  not 
arerued  on  appeal  are  waived. 

2.  Appeals  and  ebbobs — variance.  An  alleged  variance  between 
the  bill  of  particulars  and  the  evidence  is  not  reviewable  where  the 
bill  of  particulars  is  not  contained  in  the  bill  of  exceptions. 

3.  Statute  of  fbaxtds — promise  to  pay  written  order.  Where  de- 
fendant orally  accepts  a  written  order  to  pay  plaintiff,  drawn  on  her 
by  a  firm  to  whom  she  is  indebted,  and  promises  orally  to  pay 
plaintiff  the  amount  specified,  such  promise  is  not  within  the  stat- 
ute of  frauds. 

4.  Bill  and  notes — acceptance  of  hill  of  exchange.  Under  Sec. 
131  of  the  Negotiable  Instruments  Law  the  acceptance  of  a  bill  of 
exchange  must  be  in  writing. 

5.  CoNTEACTS — promise  to  pay  written  order.  Where  defendant 
orally  accepts  a  written  order  to  pay  plaintiff  which  specifies  it  is  to 
serve  as  a  receipt  drawn  on  her  by  contractors  to  whom  she  is  in- 
debted for  building,  and  retains  the  order  under  an  oral  promise  to 
pay  until  it  is  too  late  to  enforce  a  mechanic's  lien  and  refuses  to 
return  It,  she  is  liable  to  plaintiff  on  her  promise  to  pay. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Fbank  D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

ShalXiBEbo  &  Habpeb,  for  appellant. 
H.  M.  MoGaskbin,  for  appellee. 

Mb.  Pbesiding  Justice  Dibbll  delivered  the  opinion 
of  the  court. 

Appellee  sued  appellant  and  her  husband  before  a 
justice  of  the  peace  in  Eock  Island  county  and  had  a 
judgment,  from  which  the  defendants  appealed  to  the 
circuit  court,  where  during  a  jury  trial,  the  suit  was 
dismissed  as  to  the  husband  and  there  was  a  verdict 
and  a  judgment  for  appellee  against  appellant  for  $40, 
from  which  defendant  below  appeals.    One  ruling  on 
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the  admission  of  evidence  and  one  ruling  on  an  in- 
struction are  questionable,  but  those  rulings  are  not 
argued  as  incorrect  in  appellant 's  brief  and  are  there- 
fore waived. 

Appellant  contends  that  the  case  alleged  in  the  bill 
of  particulars  and  the  case  appellee  sought  to  prove 
are  entirely  different,  and  that  for  such  variance  the 
judgment  must  be  reversed.  The  bill  of  particulars 
is  not  contained  in  the  bill  of  exceptions  and  therefore 
it  will  not  be  considered.  Star  Brewery  v.  Farns- 
worth,  172  111.  247,  and  cases  there  cited.  The  sup- 
posed variance  is  therefore  not  shown  by  the  record. 

Appellee  introduced  in  evidence  a  written  instru- 
ment, dated  '*  10-12-1907 "  addressed  to  appellant,  and 
signed  by  H.  S.  Cox  and  Son,  the  body  of  which  is  as 
follows : 

''Please  pay  Victor  Dumbeck  forty  dollars  ($40.00) 
for  paint  used  on  your  house  and  this  shall  be  your 
receipt."  Appellant  contends,  first,  that  she  never 
accepted  the  order  and  therefore  that  she  is  not  liable 
thereon.  And,  second,  that  if  she  accepted  it,  such 
acceptance  was  oral  only  and  on  that  account  she  is 
not  liable  thereon  because  (1)  it  is  a  promise  to  pay 
the  debt  of  another  and  is  void  under  the  Statute  of 
Frauds  because  not  in  writing,  and  (2)  it  is  a  bill  of 
exchange  and  to  make  her  liable  thereon  the  accept- 
ance must  have  been  in  writing,  under  Section  131  of 
*'The  Negotiable  Instruments  Law.'' 

Appellee  was  a  druggist  and  sold  paints.  Appel- 
lant owned  a  lot  and  a  dwelling  house  thereon  and  was 
building  another  house  on  the  same  lot.  Cox  &  Son 
had  the  contract  to  build  and  paint  the  house.  The 
house  had  been  erected  before  this  order  was  issued. 
Appellee  had  sold  paint  to  Cox  for  this  house,  but  he 
delivered  it  at  the  store  and  did  not  follow  it  aftd  does 
not  know  that  it  went  to  this  house,  as  Cox  had  other 
like  contracts  for  other  buildings  owned  by  other  peo- 
ple.   Appellant's  husband  acted  as  her  agent  concern- 
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ing  this  property.  Appellee  introduced  proof  show- 
ing promises  by  both  appellant  and  her  husband  to 
pay  this  order,  and  that  they  retained  the  order  nearly 
five  months,  and  that  appellee  asked  them  to  give  it 
back  so  that  he  might  obtain  another  order  on  some 
other  person  and  that  appellant  and  her  agent  refused 
to  surrender  it  to  appellee  and  said  they  wished  to 
hold  it  till  they  had  settled  with  the  contractor.  Ap- 
pellant denied  that  she  ever  promised  to  pay  it.  Her 
husband  did  not  deny  that,  acting  as  his  wife 's  agent, 
he  promised  to  pay  it,  but  denied  that  he  kept  it  near 
so  long  as  appellee  claimed.  Appellant  admitted  that 
when  this  order  was  presented,  she  was  owing  Cox  & 
Son,  but  that  she  did  not  know  how  much  she  then 
owed  them,  but-did  not  think  it  was  $40.  She  testified 
that  Cox  told  her  the  paint  was  on  the  premises  but 
that  she  was  unable  to  find  it  and  that  there  was  then 
no  paint  on  the  house  or  on  the  premises.  Her  hus- 
band testified  that  when  the  order  was  presented,  the 
house  was  partly  painted.  There  were  other  dis- 
crepancies in  the  testimony.  There  is  therefore  evi- 
dence that  appellant  and  her  husband  as  her  agent 
each  promised  to  pay  the  amount  of  this  order  to  ap- 
pellee at  a  time  when  she  owed  Cox  &  Son  a  sum  of 
money,  the  amount  of  which  she  does  not  know,  and 
that  she  and  her  husband  held  the  order  five  months 
and  refused  to  return  it  sooner  and  that  before  this 
suit  was  begun  they  had  settled  with  the  contractor 
without  paying  appellee  the  $40  as  agreed. 

This  oral  premise  is  not  void  under  the  Statute  of 
Frauds,  for  the  reason  that  when  it  was  made  appel- 
lant held  a  fund  belonging  to  Cox  &  Son,  the  drawers 
of  the  order.  That  fact  distinguishes  this  case  from 
Chicago  Heights  Lumber  Co.  v.  Miller,  219  HI.  79,  re- 
lied upon  by  appellant.  If  this  order  is  a  bill  of  ex- 
change, its  acceptance  must  be  in  writing,  under  the 
act  above  cited,  to  render  appellant  liable  thereon. 
There  is  something  more  in  this  case  than  a  mere  pres- 
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entation  of  the  order  and  a  verbal  acceptance.  It 
was  retained  under  a  promise  to  pay  until  it  was  too 
late  to  enforce  a  Mechanic's  Lien.  When  its  retnm 
was  demanded  by  appellee,  that  return  was  refused. 

There  were  promises  to  pay  the  money  upon  a 
settlement  with  the  contractor.  Appellant  had  the 
funds  and  settled  with  the  contractor.  There  was 
more  than  a  bare  acceptance  of  the  order.  There  was 
an  express  promise  to  pay  appellee  $40  when  appel- 
lant settled  with  Cox.  The  case  stands  as  if  appellee 
had  £Qed  a  declaration  containing  one  count  on  the 
order  and  its  acceptance  and  another  count  which 
charged  that  appellant,  being  indebted  to  Cox  &  Son, 
promised  to  pay  appellee  $40  out  of  the  money  which 
she  owed  Cox  and  at  the  request  of  Cox,  which  $40 
was  to  be  paid  upon  the  indebtedness  of  Cox  to  ap- 
pellee. We  are  of  opinion  that  on  the  latter  ground, 
at  least,  recovery  should  be  sustained. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Mary  McDonald,  Appellee,  y.  Illinois  Central  Bailroad 

Company,  Appellant. 

Gfen.  No.  6,643. 

1.  Railboads — measure  of  damages  for  fire.  In  an  action  for 
damages  from  fire  under  section  1%  of  the  Act  of  1874,  requirin:; 
railroad  companies  to  keep  their  right  of  way  clear  from  dead 
grass,  dry  weeds  and  other  combustible  materials,  the  measure  of 
damages  is  not  the  difference  in  value  of  the  land  before  and  after 
the  fire,  but  the  extent  of  the  damage  done  to  timber,  grasses  and 
fences,  etc.,  without  reference  to  the  soil,  to  the  value  of  the  use 
of  the  land  in  the  condition  it  would  have  been  but  for  the  fire. 

2.  Appeals  and  eiebobs — weight  of  testimony  not  considered  where 
new  trial  is  granted.  Where  the  trial  court  lias  properly  refused  to 
direct  a  verdict  for  the  defendant  because  there  is  some  testimony 
tending  to  support  the  declaration,  but  where  a  new  trial  must  be 
granted  because  of  error  in  the  measure  of  damages,  the  appellate 
court  will  not  consider  the  weight  of  the  evidence. 
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Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the  Hon. 
RicHABD  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
12,  1913. 

HoDSON  &  Campbell,  for  appellant;  W.  S.  Horton, 
of  counsel. 

Kerz  &  Dillon,  for  appellee. 

Mr.  Justice  Carnbs  delivered  the  opinion  of  the 
court. 

On  March  30,  1910,  a  fire  burned  over  appellee  *s 
farm  lands  adjacent  to  appellant's  right  of  way  in  Jo 
Daviess  county.  This  action  was  brought  to  recover 
damages  for  loss  thereby  occasioned.  The  case  was 
tried  on  a  declaratiom  counting  entirely  on  section  1% 
of  the  Act  of  1874  (Fencing  and  Operating  Railroads), 
making  it  the  duty  of  all  railroad  corporations  to  keep 
their  right  of  way  clear  from  all  dead  grass,  dry  weeds, 
or  other  dangerous  combustible  material.  The  issue 
presented  and  tried  was  whether  appellant  suffered 
quantities  of  combustible  material  to  accumulate  and 
remain  on  its  right  of  way,  by  means  whereof  fire, 
emitted  from  an  engine  of  appellant,  or  of  a  lessee 
of  appellant,  ignited  said  material  and  spread  upon 
the  farm  of  appellee,  doing  the  damage  complained  of 
which  was  alleged  to  be  the  destruction  of  certain  tim- 
ber, meadow  land,  pasture  land,  fences,  and  other 
property  of  appellee.  There  was  a  verdict  and  judg- 
ment for  appellee. 

There  is  no  question  under  the  evidence  but  appel- 
lee suffered  a  loss  from  fire  injuring  several  acres 
of  growing  oak  timber,  several  acres  of  grass 
land  and  a  fence  upon  the  premises.  There  was 
great  conflict  in  the  evidence  as  to  the  extent  of 
the  injury  and  the  amount  of  damage.  There  was 
some  evidence  tending  to  show  that  the  fire  originated 
as  charged  in  the  declaration.    The  court  did  not  err 
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in  refusing  to  direct  a  verdict  for  the  defendant.  But 
as  this  case  must  be  tried  by  another  jury,  we  forbear 
any  discussion  of  the  weight  of  the  evidence. 

Appellee's  case  was  tried  on  the  theory  that  the 
measure  of  damages  was  the  difference  in  value  of  the 
land  before  and  after  the  fire  in  question.  Appellant 
objected  to  the  evidence  based  on  this  theory  of  the 
law,  and  has  duly  preserved  and  presented  the  ques- 
tion for  our  consideration.  Appellee  should  have 
proven  the  extent  of  the  damage  done  to  her  timber, 
meadow  land,  pasture  land  and  fences  injured  or  de- 
stroyed. Although  the  timber  and  grasses  were  a  part 
of  the  realty  they  had  a  value  which  can  be  ascer- 
tained without  reference  to  the  soil  on  which  they 
stood  and  the  recovery  should  be  of  their  value  and 
not  for  the  difference  in  the  valna  of  the  land  before 
and  after  such  injury  or  destruction.  If,  in  fact,  the 
growth  of  grass  was  prevented,  either  in  the  meadow 
or  pasture,  the  damages  were  measured  by  the  value 
of  the  use  of  the  land  in  the  condition  it  would  have 
been  but  for  the  fire.  Some  fence  posts  were  burned 
and  the  amount  of  the  injury  so  occasioned  can  be 
readily  determined  by  competent  evidence  directed  to 
the  value  of  the  fence  and  the  amount  of  injury  it  sus- 
tained. The  law  governing  the  question  of  the  meas- 
ure of  damages  as  applied  to  this  case  is  clearly  stated 
in  Jones  v.  Sanitary  Dist.  of  Chicago,  252  111.  591. 
That  decision  was  not  reported  until  about  the  time, 
perhaps  after,  this  case  was  tried  and  probably  did 
not  come  to  the  attention  of  the  trial  judge.  It  will 
however,  furnish  a  sufficient  guide  on  the  question  of 
the  measure  of  damages  in  another  trial. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Josepli  Togrln,  Appellant,  y.  Amerlean  Steel  ft  Wire 

Company,  Appellee. 

Gen.  No.  6,658. 

1.  If Asns  AKD  sntYAirr — count  faiUng  to  charge  performance  of 
duty  <U  time  of  accident  defective.  Plaintiff  alleged  that  he  was  in 
the  employ  of  defendant  as  an  oiler,  that  he  was  "then  and  there" 
required  to  and  did,  in  the  discharge  of  his  duties,  pass  through 
and  in  and  about  defendant's  mills,  that  it  was  defendant's  duty 
to  exercise  ordinary  care  so  as  not  to  expose  plaintiff  to  unnecessary 
danger,  but  that  defendant  so  carelessly  constructed  and  operated 
said  mills  that  In  consequence  of  such  carelessness,  plaintiff,  while 
passing  along  one  of  said  mills  and  across  a  runway,  In  the  exer- 
cise of  ordinary  care  for  his  own  safety,  was  struck,  etc  Held, 
that  the  declaration  was  fatally  defective,  since  the  words  "then 
and  there"  refer  to  the  time  of  employment  generally,  and  the  count 
fails  to  state,  even  defectively,  that  plaintiff  was  in  the  discharge 
of  his  duty  on  the  runway  at  the  particular  time  of  his  Injury,  or 
that  defendant  knew,  or  ought,  or  might  have  known,  In  the  exer- 
cise of  ordinary  care,  that  plaintiff  was  on  the  runway  in  the  per- 
formance of  his  duty  at  such  time. 

2.  Masteb  and  sebvant — discharge  of  duty  at  time  of  accident 
not  presumed.  The  fact  that  plaintiff  was  In  defendant's  employ 
raises  no  presumption  that  his  employment  required  him  to  be  in 
a  place  where  he  was  injured,  or  that  he  was  then  in  the  discharge 
of  his  duty,  as  he  might  have  gone  there  without  permission  or 
notice  to  defendant 

3.  Action  on  thb  case — what  constitutes  actionable  negligence. 
In  case  for  personal  Injuries,  it  is  necessary  to  aver  and  prove  three 
elements  to  make  out  a  cause  of  action:  (1)  The  existence  of  a 
duty  on  the  part  of  the  defendant  to  protect  plaintiff  from  the  in- 
juries of  which  he  complains;  (2)  a  failure  of  the  defendant  to  per- 
form that  duty;  and  (3)  an  injury  to  the  plaintiff,  resulting  from 
such  failure. 

4.  Action  on  the  case — when  declaration  is  not  cured  hy  verdict. 
The  absence  of  any  one  of  the  three  elements  which  unitedly  con- 
stitute actionable  negligence  in  the  declaration,  renders  the  declara- 
tion insulBcient  to  sustain  a  judgment,  even  after  verdict  or  suffi- 
cient proof. 

6.  Pleading — cTiarging  duty,  conclusion  of  law.  The  averment 
that  it  was  defendant's  duty  to  exercise  care  in  operating  a  run- 
way, or  doing  certain  things,  states  only  a  conclusion,  and  the 
pleader  must  state  facts  from  which  the  law  will  raise  a  duty 
and  show  an  omission  of  such  duty  and  a  resulting  Injury. 
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6.  LiMiTATEONS — amended  count,  stating  new  cause  of  action. 
Counts  filed  within  the  statutory  period  failed  to  state  in  words  or 
substance  that  plaintiff  was  in  the  discharge  of  his  duty  at  the  par 
ticular  time  and  place  of  his  injury,  or  that  defendant  knew  or 
should  have  known  of  his  being  at  such  place  of  danger  at  the  time. 
Held,  that  amended  counts,  filed  after  the  running  of  the  statute, 
charging  that  plaintiff  was  then  "in  the  discharge  of  his  duty  as  an 
oiler,"  state  a  new  cause  of  action  and  that  recovery  is  barred. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Dobsance 
DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.    Affirmed.    Opinion  filed  March  12,  1913. 

Babb,  MoNaughton  &  Babb,  for  appellant. 

Snapp  &  Heise  and  John  R,  Cochban,  for  appellee ; 
Knapp  &  Campbell,  of  counsel. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Appellant  was  injured  while  in  the  employ  of  appel- 
lee on  March  18,  1909.  This  suit  was  brought  to  re- 
cover for  such  injury.  Wit^jin  two  years  there  was  filed 
first,  a  declaration  consisting  of  one  count  and  after- 
wards five  additional  counts,  demurrers  were  sus- 
tained to  the  declaration  and  additional  counts;  and 
after  more  than  two  years  had  elapsed  appellant  took 
leave  to  amend  and  filed  what  is  called  an  amended 
declaration,  but  it  consisted  of  the  first  three  of  said  ad- 
ditional counts  with  the  phrase  hereinafter  mentioned 
inserted.  Appellee  filed  pleas  of  the  General  Issue  and 
Statute  of  Limitations  to  each  count  so  amended,  the 
court  overruled  demurrers  to  the  pleas  of  the  statute. 
Appellant  stood  by  his  demurrers  and  final  judgment 
was  entered  from  which  this  appeal  is  prosecuted. 

The  only  question  argued  is  whether  the  original 
declaration  or  either  of  the  five  additional  counts  filed 
within  the  two  years  stated  a  cause  of  action;  or  as 
appellant  says  in  his  brief  ''The  sole  question  pre- 
sented by  this  record  for  review  is :    Does  the  amended 
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declaration  (the  same  having  been  filed  more  than 
two  years  after  the  cause  of  action  accrued)  state  a 
new  cause  of  action  or  is  the  same  simply  a  re-state- 
ment of  the  cause  of  action  defectively  stated  in  the 
original  declaration  and  additional  counts  thereof." 
If  the  amended  declaration  does  state  a  new  cause  of 
action  there  is  no  question  but  the  pleas  of  the  Statute 
of  Limitations  were  good  and  the  demurrers  thereto 
properly  overruled.  This  is  well  settled  by  oft  re- 
peated decisions  of  our  Supreme  and  Appellate  courts 
so  familiar  to  the  profession  that  we  need  not  stop 
to  point  out  the  cases. 

The  first  count  of  the  amended  declaration  is  the 
first  of  the  five  additional  counts  filed  within  the  two 
year  period  and  its  averments  so  far  as  material  to 
the  question  here  are,  without  the  clauses  enclosed  in 
brackets,  as  follows:  *^Said  defendant  was  engaged 
in  the  business  of  manufacturing  nails,  wire  and  other 
metallic  products  *  *  *  and  was  possessed  of  and 
using  and  operating  certain  mills,  shops,  factories, 
machinery,  runways  and  premises,  wherein  and  about 
which  said  defendant  manufactured  and  moved  about 
said  nails,  etc. 

•    •    •    **  Plaintiff on  the  day  aforesaid  and  for 

some  time  prior  thereto was  in  the  employ  of  said 

defendant  as  an  oiler,  and  as  such  oiler,  was  required 
to  and  did  in  the  discharge  of  his  duty,  pass  through, 
along,  in  and  about  said  mills,  shops,  factories,  run- 
ways and  premises  of  the  said  defendant ;  that  it  there- 
upon became  and  it  was  the  duty  of  said  defendant, 
in  designing,  planning,  locating,  constructing,  using, 
managiDg  and  operating  said  mill,  shops,  factories  and 
runways  to  exercise  ordinary  care  and  caution  so  as 
not  to  expose  said  plaintiff  and  other  employes  in  and 
about  said  mills,  shops,  factories  and  runways  to  un- 
necessary hazard  and  danger.    Yet  the  said  defendant 

so  carelessly  planned,  located,  designed, 

constructed,  used,  managed  and  operated  said  mills, 
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shops,  factories,  runways  and  premises  that  by, 
through  and  in  consequence  of  the  carelessness  and 
negligence  of  the  said  defendant  in  that  behalf  said 
plaintiff  while  passing  by  and  along  one  of  said  build- 
ing, mills,  factories  and  overi^ind  across  one  of  said 
runways  on  said  premises  (in  the  discharge  of  his 
duty  as  an  oiler)  in  the  exercise  of  ordinary  care  and 
caution  for  his  own  safety  was  struck  and  hit  with  a 
large  bundle  of  wire,''  etc.  (Then  follows  statement 
of  injury,  damages,  etc) 

The  clause  in  brackets  is  the  only  amendment  of 
this  count,  and  the  other  two  counts  of  the  amended 
declaration  were  changed  only  by  the  insertion  of 
this  same  clause.  The  amendment  added  the  statement 
that  the  plaintiff  was  at  the  time  of  his  injury  at  the 
place  in  question  in  the  discharge  of  his  duty  as  the 
servant  of  the  defendant ;  neither  the  original  declara- 
tion nor  any  of  the  five  additional  counts  differ  ma- 
terially from  the  count  above  quoted  from,  so  far  as 
the  question  under  consideration  is  concerned.  It  ap- 
pears in  other  counts  that  the  injury  was  occasioned 
by  plaintiff  catching  his  foot  between  a  plank  and 
raU  on  said  runway  and  while  so  caught,  a  large 
bundle  of  wire  that  was  being  rolled  down  said  run- 
way struck  and  injured  him?  In  the  original  declarar 
tion  after  reciting  the  business  of  the  defendant  and 
plaintiff's  employment  in  the  service  of  defendant  on 
the  day  of  the  injury  **and  for  a  long  time  prior 
thereto  as  an  oiler"  it  is  averred  that  as  such  oiler 
said  plaintiff  in  the  discharge  of  his  duty  was  then  and 
there  required  to  pass  through,  along  and  about  said 
buildings,  mills,  runways,  etc.  This  averment  was  sub- 
stantially the  same  as  would  be  the  one  in  the  count 
just  quoted  from  with  the  words  **then  and  there" 
inserted  before  the  words  ** required  to  pass."  In 
each  of  the  remaining  four  additional  counts  that  same 
form  as  in  the  one  first  quoted  is  foUowed  i.  e.,  the 
words  "then  and  there"  were  omitted.     The  state- 
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ment  in  substance  is  that  the  plaintiff  was  at  the  time 
of  his  injury  and  for  some  time  prior  thereto  in  the 
employ  of  the  defendant  and  was  required  in  the  dis- 
charge of  his  duty  to  pass  from  place  to  place  over  the 
entire  premises  of  the  defendant  Appellant  calls  our 
attention  especially  to  these  words  then  and  there  used 
in  the  original  declaration ;  if  they  mean  or  can  be  read 
as  meaning  the  time  and  place  of  the  injury  the  count 
was  not  defective  in  this  respect,  and  no  question  could 
be  raised  but  the  amendment  merely  restates  in  dif- 
ferent language  the  allegation  of  the  declaration ;  but 
the  word  then  plainly  refers  not  to  the  time  of  the  in- 
jury but  to  the  whole  time  of  plaintiff's  service  and  does 
not  mean  more  than  the  allegation  in  each  of  the  five 
amended  counts,  and  amounts  only  to  an  averment 
that  in  the  course  of  plaintiff's  duties  as  the  servant 
of  defendant  during  the  entire  time  of  his  service  he 
had  occasion  to  pass  over  said  runway.  There  is  no 
averment  direct  or  by  inference  that  in  the  discharge 
of  plaintiff's  duty  he  often  passed  over  said  runway. 
He  may  have  passed  over  it  once  a  day  or  once  a  month 
or  even  once  in  the  entire  period  of  his  service  and  the 
averment  still  be  true.  If  we  indulge  inferences  in 
favor  of  the  pleader,  instead  of  against  him,  the  most 
that  can  be  said  is  that  in  the  course  of  plaintiff's 
employment  he  had  occasion  from  time  to  time  to  pass 
over  said  runway  which  seems  to  us  to  fall  short  of 
even  a  defective  statement  that  plaintiff  was  at  the 
time  of  his  injury  upon  the  runway  *4n  the  discharge 
of  his  duty  as  an  oiler."  If  this  be  so  then  the 
amended  declaration  to  which  the  Statute  of  Limita- 
tions was  plead  contained  the  first  statement,  either 
good  or  defective,  that  the  plaintiff  at  the  time  of  his 
injury  was  on  the  runway  in  question  while  in  the 
performance  of  his  duty  to  the  defendant.  As  his  case 
was  stated  before  the  amendment  he  may  have  been 
there  of  his  own  volition  for  some  purpose  personal 
to  himself  and  entirely  unconnected  with  any  duty  he 
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owed  his  employer.  There  is  no  averment  in  the  orig- 
inal declaration  and  counts  that  defendant  knew,  or 
might  or  ought  to  have  known  that  the  plaintiff  was 
on  the  runway  at  the  time  of  the  injury. 

The  decision  of  this  case  seems  to  us  controlled 
by  the  cases  of  Mackey  v.  Northern  Milling  Co.,  210 
111.  115,  and  McAndrews  v.  Chicago,  L.  S.  &  E.  E.  Co., 
222  111.  232.  In  the  Mackey  case,  supra,  which  was 
one  of  master  and  servant  and  very  similar  in  its  facts 
to  the  one  at  bar,  the  count  in  the  first  declaration  held 
bad,  and  not  even  a  defective  statement  of  a  cause  of 
action  recites  that  the  defendant  was  the  owner  of  or 
using  and  operating  a  certain  mill  and  in  connection 
therewith  used  a  side-track  for  the  purpose  of  loading 
and  unloading  material,  that  Thomas  Mackey,  de- 
ceased, was  employed  there  by  the  defendant  and  on 
the  5th  day  of  March,  A.  D.  1905,  was  lawfully  upon 
the  said  track  of  the  defendants  and  while  so  lawfully 
there  and  in  the  exercise  of  due  care  the  defendant 
pushed  an  unloaded  car  upon  him  without  notice  or 
warning  and  crushed  him,  etc.  The  court  said  **It  is 
not  stated  that  said  Mackey 's  duties  necessarily  re- 
quired him  to  be  on  the  side-track  at  the  time  of  the 
accident,  or  that  he  was  performing  any  duty  he  owed 
appellee,  or  that  appellee  had  any  reason  to  believe  or 
suspect  that  said  Mackey  would  be  there  in  a  position 
of  danger.  The  fact  that  Mackey  was  in  appellee's 
employ  raises  no  presumption  that  his  employment 
required  him  to  be  in  the  place  where  he  received  his 
injury.  For  aught  that  appears  he  may  have  gone 
there  of  his  own  volition  and  not  in  the  discharge  of 
any  duty,  or  even  gone  there  without  permission,  and 
certainly  without  notice  to  appellee,  or  without  any 
reasonable  ground  for  appellee  suspicioning  that  he 
might  be  there.''  In  the  case  at  bar,  there  is  the  ad- 
ditional allegation  that  it  was  the  duty  of  the  defendant 
in  operating  said  runways  to  exercise  care  not  to  in- 
jure plaintiff.    But  both  the  Mackey  and  McAndrews 
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cases,  supra,  hold  that  it  is  not  sufficient  in  the  declara- 
tion to  allege  that  it  is  the  duty  of  the  defendant 
to  do  certain  things  as  that  wonld  be  but  the  aver- 
ment of  a  conclusion.  The  court  in  the  McAndrews 
case  supra,  said,  quoting  from  Schueler  v.  Mueller,  193 
DL  402,  **It  is  not  sufficient  in  a  declaration  to  allege 
generally  the  duty  of  the  defendant,  but  the  pleader 
must  state  facts  from  which  the  law  will  raise  a  duty, 
and  show  an  omission  of  the  duty  and  a  resulting  in- 
jury.'^  This  is  a  familiar  rule  of  pleading  and  does 
not  need  further  citation.  The  only  further  distinc- 
tion of  the  case  at  bar  from  the  Mackey  case  is  the 
averment  in  the  declaration  here  that  plaintiff  as  an 
oiler  in  the.  discharge  of  his  duty  was  required  to  pass 
through,  along  and  about  said  mills,  runways  and 
premises.  It  was  held  in  the  Mackey  case,  supra,  that 
no  presumption  that  Mackey  was  in  the  discharge  of 
Ms  duty  at  the  time  he  was  injured  is  to  be  indulged 
from  the  fact  that  he  was  in  the  employ  of  the  defend- 
ant. Would  the  court  have  held  there  was  such  pre- 
sumption had  the  declaration  contained  the  added 
averment  that  Mackey  sometimes  in  the  course  of  his 
service,  went  on  the  track  in  the  performance  of  his 
duty?  It  seems  to  us  clear  that  this  added  averment 
is  not  sufficient  to  distinguish  the  case  at  bar  from  the 
Mackey  case,  and  that  the  original  declaration  and 
five  additional  counts  filed  within  two  years  of  the  date 
of  the  injury  must  be  held  not  to  state  even  defect- 
ively, that  appellant  was  on  the  runway  in  question  in 
the  discharge  of  any  duty  he  owed  appellee.  If  there 
had  been  some  averment  that  the  defendant  knew  or 
might  have  known  in  the  exercise  of  ordinary  care 
that  the  plaintiff  was  at  the  time  in  question,  in  the 
performance  of  his  duty  at  the  place  in  question,  the 
cases  might  be  distinguished  as  was  done  in  0  'Rourke 
V.  Sproul,  147  HI.  App.  609;  but  the  declaration  con- 
tains no  such  averment.  In  the  McAndrews  case, 
supra,  the  court  said  that  in  actions  on  the  case  for 
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personal  injuries  *'It  is  necessary  to  aver  and  prove 
three  elements  to  make  out  a  cause  of  action: 

(1)  The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the  injury  of 
which  he  complains;  (2)  a  failure  of  the  defendant  to 
perform  that  duty;  and  (3)  an  injury  to  the  plaintiff 
resulting  from  such  failure*  When  these  three  ele- 
ments concur  they  unitedly  constitute  actionable  neg- 
ligence, and  the  absence  of  any  one  of  these  elements, 
either  in  the  declaration  or  proof,  renders  the  declara- 
tion insufficient  to  sustain  a  judgment  for  negligence, 
even  after  verdict  or  the  proof  to  establish  a  cause  of 
action  involving  actionable  negligence/' 

This  definition  of  the  essential  elements*  of  a  cause 
of  action  in  negligence  cases  has  been  extensively 
quoted  and  approved  in  subsequent  cases,  among  them 
Bahr  v.  National  Safe  Deposit  Co.,  234  111.  101,  where 
many  authorities  in  support  of  conclusions  we  have 
heretofore  stated  are  cited  and  discussed.  Appellant's 
original  declaration  and  five  additional  counts  fail  to 
state  facts  that  show  the  existence  of  the  duty  men- 
tioned in  clause  No.  1  of  the  rule,  because  it  does  not 
state  in  words  or  substance  that  the  defendant  knew 
or  ought  to  have  known  that  the  plaintiff  was  in  the 
place  of  danger  at  the  time  in  question  and  if  it  is  not 
charged  with  such  knowledge  it  was  under  no  duty  to 
look  out  for  or  warn  him. 

Appellant  argues  that  the  original  declaration  and 
five  additional  counts  filed  within  the  two  year  period 
would  have  been  good  after  verdict,  and  if  that  be  so 
that  they  should  be  held,  at  least,  to  defectively  state 
a  cause  of  action  and  be  capable  of  amendment  with- 
out being  open  to  the  objection  that  a  new  cause  of 
action  is  stated  by  the  declaration  so  amended.  Our 
attention  is  called  to  authorities  tending  to  support 
this  position  that  ought  to  be  noticed  and  analyzed  in 
this  opinion  but  for  the  fact  that  the  questions  here  in- 
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volved  seem  to  us  to  be  so  clearly  settled  by  our  Su- 
preme Court,  as  before  pointed  out,  that  it  is  unneces- 
sary to  review  the  cases  supporting  the  conclusion 
reached  by  that  court. 

We  are  of  the  opinion  that  this  case  in  the  question 
presented  for  review  cannot  be  distinguished  from  the 
the  case  of  Mackey  v.  Northern  Milling  Co.,  supra; 
that  the  amended  declaration  stated  a  new  cause  of 
action  and  therefore  was  well  answered  by  the  pleas 
of  the  Statute  of  Limitations.  Therefore  the  court 
did  not  err  in  overruling  demurrers  to  them  and  enter- 
ing judgment  for  defendant,  and  its  judgment  is  af- 
firmed. 

Affirmed, 

Mr.  Presiding  Justice  Dibbll  took  no  i)art  in  the 
decision  of  this  case. 


Caroline  Moore  et  al.,  Appellants,  t.  Catherine  Brand- 
enburg et  al.,  Appellees. 

Gen.  No.  5,667. 

"L  Appeals  and  isbobs — what  assignments  of  error  present  queS' 
tUm  whether  complainant  was  entitled  to  relief.  Assignments  of 
error  present  the  question  whether  under  the  allegations  and  proof 
complainants  were  entitled  to  any  relief,  where  it  is  alleged  that 
the  court  erred  in  dismissing  the  bill  for  want  of  equity,  in  not 
entering  a  decree  directing  defendants  to  account,  and  that  the 
decree  is  contrary  to  the  law  and  evidence. 

2.  Chancebt — what  decree  complainant  entitled  to  on  Inll  to  set 
aside  gifts  on  ground  of  undue  influence  and  incapacity.  On  bill  to 
set  aside  certain  gifts  and  transfers,  made  by  a  decedent,  on  the 
ground  of  undue  influence  and  mental  incapacity,  though  such  in- 
fluence and  Incapacity  are  not  established,  complainants  are  en- 
titled to  a  decree  determining  title  to  funds  in  bank  at  the  death  of 
decedent  claimed  by  them  as  part  of  his  estate  and  by  the  widow 
as  her  property. 

3.  Gifts — when  acts  considered  those  of  competent  person.  Acta 
of  a  deeedent  In  making  certain  gifts  and  transfers  must  be  con« 
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sidered  as  the  acts  of  a  competent  person  where  the  evidence  shows 
that  he  was  fully  capable  of  transacting  business  up  to  the  last  five 
weeks  of  his  life  and  no  act  in  question  occurred  during  that 
period. 

4.  GiiTB — fl4uciary  relation.  The  mere  fact  that  a  decedent 
made  gifts  to  his  wife  and  son  does  not  tend  to  prove  a  fiduciary 
relation. 

5.  Gifts — hank  account.  A  valid  gift  of  a  bank  account  is  made 
where  a  decedent  orders  such  account  transferred  to  his  wife's 
name  and  she  takes  a  certificate  of  deposit  in  her  name  and  with- 
draws the  account  several  months  before  decedent's  death  and  an 
intention  by  decedent  to  dispose  of  his  property  in  his  lifetime  is 
shown. 

6.  Evidence — presumption  as  to  possession  and  control  of  Inink 
hook.  It  may  be  presumed  that  a  bank  book  was  in  the  possession 
of  decedent's  wife  in  his  lifetime  and  remained  in  her  possession 
and  control  up  to  the  time  of  his  death,  where  it  appears  that 
decedent  deposited  money  in  his  wife's  name  a  short  time  before 
his  death,  that  both  were  authorized  to  make  withdrawals,  and 
that  the  wife  made  a  withdrawal,  in  decedent's  lifetime,  in  his 
name  written  over  the  printed  words  on  the  blank  receipt,  "Owner 
of  Bank  Book." 

7.  Gifts — when  gift  of  hank  hook  fully  executed.  A  gift  of  a 
bank  account  to  the  donor's  wife  is  fully  executed  if  the  bank  book 
was  in  the  possession  of  the  wife  in  the  donor's  lifetime  and  re- 
mained in  her  possession  and  control  up  to  his  death  and  if  the 
transaction  was  intended  as  a  gift. 

8.  Decbee — legal  effect  of,  dismissing  for  toant  of  equity  and  for 
want  of  jurisdiction.  Where  a  decree  dismisses  the  bill  for  want 
of  Jurisdiction  and  for  want  of  equity,  such  decree  in  legal  effect 
dismisses  for  want  of  equity. and  it  is  immaterial  whether  the  trial 
court  by  the  use  of  the  words  "want  of  Jurisdiction"  intended  that 
there  were  matters  involved  that  it  had  no  Jurisdiction  to  consider. 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the  Hon. 
Edoab  Eldbedge,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Cer* 
tiorari  denied  by  Supreme  Court  (making  opinion  final). 

0.  A,  Dabnbll  and  L.  B.  Olmstead,  for  appellants. 

BuTTBBS  &  Armstbong,  f  or  appellees. 

Mb.  Jitsticb  Oabnes  delivered  the  opinion  of  the 
court. 
This  case  was  here  on  a  former  appeal  and  reported 
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in  154  m.  App.  156,  and  in  the  Supreme  Court  on  a 
writ  of  certiorari  reported  in  248  HI.  232.  We  refer 
to  the  reported  cases  for  a  statement  of  the  facts  and 
issues  there  presented.  It  was  there  held  that  the  bill 
presented  a  case  for  the  exercise  of  equitable  jurisdic- 
tion ;  it  is  quite  fully  set  out  and  a  statement  of  its  con- 
tents may  be  here  omitted. 

The  case  was  reinstated  in  the  trial  court.  The 
adult  defendants  answered  denying  all  allegations  of 
undue  influence  and  incapacity  of  Peter  Brandenburg, 
and  denying  that  they  took  charge  of  the  property  of 
deceased  except  the  sum  of  about  $4,000,  which  they 
allege  was  withdrawn  from  the  bank  by  the  widow 
after  his  death  and 'divided  among  herself  and  the  five 
heirs,  in  which  action  all  concurred.  A  guardian  ad 
litem  had  before  filed  formal  answer  for  the  two  minor 
defendants,  and  on  issues  so  formed  the  cause  was  re- 
ferred to  the  master  in  chancery  to  take  and  report 
proofs.  The  trial  court,  on  proofs  so  reported,  entered 
a  decree  finding  the  equities  with  the  defendants  and 
that  the  complainants  had  wholly  failed  to  prove  all 
and  singular  of  the  allegations  of  their  said  bill  of 
complaint  and  that  the  court  is  without  jurisdiction 
in  said  matter  and  dismissed  the  bill  *'for  want  of 
jurisdiction  and  for  want  of  equity.**  Complainants 
appeal  to  this  court  assigning  as  error  that  the  court 
erred  in  dismissing  the  amended  bUl  for  want  of  juris- 
diction and  of  equity;  in  not  entering  a  decree  direct- 
ing appellees  to  account,  and  that  the  decree  is  con- 
trary to  the  law  and  the  evidence,  with  other  general 
assignments  of  same  import.  It  is  urged  by  appel- 
lees* counsel  that  these  assignments  of  error  are  not 
sufficient  to  question  here  the  finding  in  the  decree,  that 
complainants  failed  to  prove  the  allegations  of  their 
bill.  We  are  of  the  opinion  that  they  present  to  this 
court  the  question  whether  under  the  allegations  and 
the  proof  the  complainants  were  entitled  to  any  relief. 
Coverdale  v.  Eoyal  Arcanum,  199  111.  649;  MuUin  v. 
Johnson,  98  HI.  App.  621,  and  cases  there  cited. 
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It  is  also  contended  by  appellee  ^s  counsel  that  the 
allegations  of  the  bill  of  unsound  mind  of  deceased 
and  undue  influence  exercised  by  the  adult  defendants 
are  jurisdictional,  and  on  failure  to  establish  those  al- 
legations by  proof  the  court  had  no  jurisdiction  to 
inquire  into  the  other  charges  in  the  bill,  that  Cath- 
erine Brandenburg  and  Christian  Brandenburg  drew 
from  banks  money  of  Peter  Brandenburg  and  of  his 
estate  and  retained  the  same.  The  opinion  of  the 
Supreme  Court  in  this  case  clearly  holds  the  reverse. 
Complainants  have  a  right  in  this  proceeding  to  a  de- 
cree determining  the  title  to  funds  in  bank  at  the 
death  of  Peter  Brandenburg,  claimed  by  them  as  a 
part  of  his  estate  and  by  the  widow  as  her  own  prop- 
erty. 

It  appears  from  the  evidence  that  Peter  Branden- 
burg at  the  time  of  his  death  was  past  eighty  years 
old ;  that  he  had  been  in  infirm  health  for  about  Mteen 
years,  but  was  only  confined  to  his  home,  in  what  may 
be  called  his  last  sicknes,  five  or  six  weeks.  Several 
years  before  his  death  he  had  divided  all  his  real  es- 
tate consisting  of  several  hundred  acres  of  farm  land 
among  his  widow  and  children.  The  value  of  such 
real  estate  does  not  fully  appear,  but  no  question  is 
made  as  to  such  distribution.  He  had  considerable 
personal  property  but  the  record  does  not  disclose  how 
much,  or  attempt  to  show  in  any  detail  in  what  it  was 
invested  or  how  managed  or  controlled.  At  the  time 
of  his  death  there  was  about  $4,000  deposited  in  banks 
that  was  drawn  out  on  the  joint  receipt  of  the  widow 
and  heirs,  and  after  paying  funeral  charges  and  small 
debts,  divided  among  them  in  accordance  with  their 
rights  as  distributees  under  the  statute.  No  complaint 
is  made  of  this  action.  There  is  no  evidence  in  the 
.record  showing  any  word  or  act  of  Peter  Brandenburg 
before  his  last  sickness  of  five  or  six  weeks  indicating 
mental  unsoundness  or  disability;  there  is  nothing  in 
the  record  of  his  last  illness  showing  incapacity  to 
transact  business,  except  his  physical  weakness  during 
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that  time ;  tliere  is  little  in  the  evidence  introduced  by 
either  party  showing  acts  or  conversations  of  deceased 
dnring  any  period  of  his  life.    A  number  of  witnesses, 
acquainted  with  deceased,  testified  to  opinions  as  to 
his  ability  to  transact  ordinary  business  up  to  the  last 
days  of  his  life;  much  the  larger  number  stated  that 
he  was  competent.    The  record  clearly  shows  that  up 
to  the  last  five  or  six  weeks  of  his  life  deceased  was 
fully  capable  of  transacting  business.    No  act  of  his 
here  in  question  occurred  during  the  later  weeks  of  his 
life,  therefore  they  must  be  considered  as  the  acts  of  a 
competent  man.   Neither  is  there  any  evidence  that  the 
defendants,    Catherine    Brandenburg    and    Christian 
Brandenburg  had  charge  of  the  estate  of  deceased  in 
his  lifetime  or  in  any  way  influenced  him  in  its  man- 
agement or  distribution.    It  is  contended  by  complain- 
ants that  a  fiduciary  relation  existed  and  therefore 
gifts  being  admitted  or  proven,  the  burden  is  on  the 
beneficiary  to  show  the  fairness  of  the  transaction  but 
no  fiduciary  relation  is  shown.     The  mere  fact  that 
Catherine  Brandenburg  was  his  wife  and  Christian 
Brandenburg  was  his  son,  does  not  prove  or  tend  to 
prove  such  relation.    Bishop  v.  HiUiard,  227  El.  382. 
The   main   contention    arises    over   deposits    in    the 
Farmer's  State  Bank  of  Somonauk,  111.,  and  the  Ot- 
tawa Banking  and  Trust  Company.     In  the  former 
bank  there  were  deposits  of  $1,000  December  21,  1900, 
and  $2,000  March  31,  1902,  made  by  Peter  Branden- 
burg, evidenced  by  certificates  of  deposit,  on  which  in- 
terest was  indorsed  paid  to  September  5,  1906.    No- 
vember 3, 1906,  Catherine  Brandenburg  presented  and 
surrendered  these  certificates  to  the  bank  with  a  letter 
as  follows,  **Dear  Sirs, — ^It  is  my  wish  that  you  put 
all  the  money  I  have  in  your  bank  into  my  wife 's  name, 
I  am  not  able  to  come.     Peter  Brandenburg. ' '     She 
took  a  certificate  of  deposit  in  her  own  name  for  the 
amount,  which  was  paid  her  November  23,  1906,  about 
nine  months  before  her  husband's  death.    The  records 
of  the  Ottawa  Banking  and  Trust  Company  show  that 
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on  March  1,  1907,  there  was  opened  in  that  bank  a 
savings  account  in  the  name  of  Mrs.  Peter  Branden- 
burg and  a  signature  card  made  by  oflScers  of  the  bank, 
showing  that  both  she  and  Peter  Brandenburg  were 
authorized  to  draw  against  the  account.  The  deposit 
slip  of  that  date  shows  that  Peter  Brandenburg  de- 
posited to  that  account  $2,000.  The  records  further 
show  that  on  June  1,  1907,  there  was  withdrawn  from 
that  account  $15  and  receipt  therefor  signed  **  Peter 
Brandenburg  owner  of  said  bank  book — ^Mrs.  Branden- 
burg.'' This  signature,  except  the  words  **  owner  of 
said  bank  book''  which  were  printed,  is  proven  to  be 
in  the  handwriting  of  Mrs.  Brandenburg.  The  bank 
records  of  that  account  show  only  these  transactions 
in  the  lifetime  of  Peter  Brandenburg.  After  his  death 
Mrs.  Brandenburg  made  other  deposits  to  the  same 
account  and  at  different  time  withdrew  sums  there- 
from, giving  receipts  signed  '  ^  Katherine  Brandenburg 
owner  of  said  bank  book,"  and  on  June  6,  1908,  she 
withdrew  the  balance  of  the  account.  Appellants' 
counsel  insist  that  under  these  facts  the  fund  in  each 
of  these  banks  was,  and  remained  the  property  of 
Peter  Brandenburg  and  his  estate;  that  there  is  no 
evidence  of  a  gift  of  either  fund  to  Mrs.  Brandenburg 
and  whatever  Peter  Brandenburg's  intention  may  have 
been,  there  was  no  delivery  sufficient  to  constitute  a 
change  of  ownership,  and  they  cite  Telford  v.  Patton, 
144  111.  611,  and  numerous  other  cases,  holding  that  a 
gift  of  a  deposit  in  a  bank  to  be  valid  must  be  accom- 
panied by  a  delivery  of  the  certificate,  bank  book  or 
other  evidence  of  the  account  and  that  the  deposit  of 
funds  in  the  name  of  another  without  such  delivery  in 
the  absence  of  proof  of  the  intent  of  the  depositor,  does 
not  create  a  gift  to  such  other  of  the  sum  deposited. 
The  court  said  in  Telford  v.  Patton,  supra:  **In  most 
cases  where  a  deposit  of  this  character  is  made  as  a 
gift,  there  are  contemporaneous  facts  or  subsequent 
declarations  by  which  the  intention  can  be  established, 
independently  of  the  form  of  the  deposit.    We  are  in- 
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clined  to  think  that,  to  confer  a  gift  from  the  form  of 
the  deposit  alone  would,  in  a  great  majority  of  cases, 
and  especially  where  deposit  was  of  any  considerable 
amount,  impnte  an  intention  which  never  existed,  and 
defeat  the  real  purpose  of  the  depositor/*  In  this  case 
there  is  proof  of  contemporaneous  facts  and  subse- 
quent declarations  aiding  to  establish  the  intention. 
Deceased  had  for  many  years  before  his  death  intended 
the  distribution  of  his  property  in  his  lifetime  among 
other  members  of  his  family.  In  1896  and  1900  he 
conveyed  his  lands  to  his  wife  and  children  severally, 
deeding  his  wife  one  hundred  acres  out  of  about  eight 
hundred  acres  then  disposed  of;  she  joined  in  those 
conveyances.  It  appears  from  the  testimony  of  John 
B.  Marshall,  who  frequently  transacted  busiuess  for 
deceased,  that  in  June,  1907,  he  assisted  deceased  in 
assigning  certain  notes  and  mortgages  to  his  wife,  and 
that  deceased  was  at  that  time  endeavoring  to  arrange 
his  property  so  that  the  boys  could  not  make  his  wife 
trouble,  and  from  the  testimony  of  Jacob  0.  Warner 
that  he  saw  deceased  in  July,  1907,  and  was  told  by 
him  that  he  left  everything  to  his  wife,  except  what 
he  gave  to  his  children.  This  intention  on  the  part  of 
deceased  to  dispose  of  his  property  in  his  lifetime  is 
important  in  construing  his  acts  in  relation  to  the  two 
bank  accounts.  There  is  little  room  for  question  in  the 
matter  of  the  $3,000  deposited  in  the  name  of  deceased 
in  the  Farmer's  State  Bank  of  Somonauk.  This 
money  was  by  his  order  transferred  from  his  account 
to  his  wife's  account  November  3, 1906,  and  drawn  out 
by  her  November  23, 1906,  eight  or  nine  months  before 
her  husband's  death.  There  is  no  evidence  in  the  rec- 
ord concerning  this  transaction  except  this  mere  fact 
of  the  transfer  of  the  property  and  withdrawal  by  Mrs. 
Brandenburg.  Evidence  of  handling  money  or  trans- 
fer of  money  from  one  party  to  another  does  not,  un- 
explained, create  any  inference  of  indebtedness  on  the 
part  of  transferee.  It  may  be  her  own ;  it  may  be  the 
payment  of  a  debt;  it  may  be  a  fund  transferred  for 
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convenience,  and  the  law  is  well  settled  that  such 
proof  creates  no  inference  that  the  money  in  the  hands 
of  the  receiver  is  the  money  of  the  giver.  27  Cyc  829. 
We  may  infer  in  this  case  that  the  transfer  was  in- 
tended as  a  gift,  and  as  part  of  the  plan  of  deceased  to 
dispose  of  his  property  in  his  lifetime,  or  that  he  was 
indebted  to  her  in  that  amount ;  or  that  she  was  nsing 
money  for  some  purpose  of  his  and  did  so  use  it. 

We  cannot  infer  from  that  evidence  that  at  the  time 
of  Peter  Brandenburg's  death  this  fund,  that  had 
passed  into  his  wife's  possession  several  months  be- 
fore, was  a  part  of  his  estate. 

In  the  Ottawa  Banking  and  Trust  Company  matter 
the  evidence  shows  a  deposit  by  deceased  in  the  name 
of  his  wife  March  1,  1907 ;  that  he  as  well  as  his  wife, 
was  authorized  to  make  withdrawals  from  the  account ; 
that  his  wife  did  make  one  withdrawal  in  his  lifetime 
in  his  name,  written  by  her  over  the  printed  words  on 
the  blank  receipt,  ** Owner  of  Bank  Book.''  After  his 
death,  she  collected  this  fund  as  her  own  and  withdrew 
it  from  the  bank.  There  is  no  evidence  as  to  this  par- 
ticular transaction  except  the  record  of  the  bank.  A 
copy  of  that  record  was  introduced  in  evidence,  pro- 
duced by  the  cashier  of  the  bank.  He  testified  that  he 
knew  nothing  about  the  transaction,  except  what  he 
learned  from  those  records.  Defendants'  counsel  ob- 
jected to  the  record  as  evidence,  waiving  any  objection 
to  the  use  of  a  copy  instead  of  the  record  itself.  If  the 
record  was  competent  evidence,  we  may  infer  from  it 
that  Mrs.  Brandenburg  had  possession  and  control  of 
the  bank  book.  The  $15  withdrawn  in  the  lifetime  of 
deceased  in  his  name  appears  to  have  been  withdrawn 
by  her,  and  we  may  presume  that  she  had  possession 
of  the  bank  book  and  presented  it  to  the  bank  at  the 
time  of  such  withdrawal.  The  record  also  shows  that 
withdrawals  were  made  by  her  after  the  death  of  her 
husband  and  receipted  in  her  name,  written  over  the 
same'  words  ** Owner  of  Bank  Book"  printed  on  the 
w].thdrawal  slip.    It  has  been  held  that  a  deed  pro- 
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duced  by  a  grantee  after  the  grantor's  death  is  pre- 
sumed to  have  been  delivered  in  the  grantor's  lifetime 
(Lines  v.  WiQey,  253  HI.  440)  and  that  presumption 
prevails  though  the  parties  to  the  instrument  were,  in 
the  lifetime  of  the  grantor,  members  of  the  same  fam- 
ily. Schroeder  v.  Smith,  249  HI.  575 ;  Inman  v.  Swear- 
ingen,  198  HI.  437.  Under  the  evidence  we  may  pre- 
sume the  bank  book  was  in  the  possession  of  Mrs. 
Brandenburg  in  the  lifetime  of  deceased;  and  that  it 
remained  in  her  possession  and  under  her  control  up 
to  the  time  of  his  death.  If  this  be  so,  and  the  trans- 
action intended  as  a  gift,  nothing  further  remained 
to  be  done  to  execute  it.  Or,  it  may  be  that  the  deposit 
was  in  payment  of  a  debt,  or  for  any  one  of  the  several 
other  purposes  for  which  moneys  in  the  common 
course  of  business  are  transferred  from  one  person  to 
another. 

It  appears  that  Mrs.  Brandenburg  was  the  second 
wife  of  deceased.  They  had  been  married  about 
twenty  years  before  his  death.  It  is  claimed  by  ap- 
pellants' counsel  that  she  had  no  property  at  the  time 
of  her  marriage  and  had  about  $40,000  after  the  death 
of  her  husband.  This  may  be  true.  It  is  very  likely 
that  she  derived  this  property  from  her  husband.  It 
may  have  been  more  than  she  would  have  received 
under  the  law  if  her  husband  had  not  distributed  his 
estate  in  his  lifetime,  and  had  died  intestate.  He  may 
have  distributed  his  property  quite  unequally  among 
his  wife  and  children,  with  or  without  good  reason 
therefor.  It  is  sufficient  that  the  record  shows  he  was 
competent  to  do  business  and  there  is  no  evidence  of 
undue  influence  exercised  upon  him  and  he  had  the  un- 
doubted right  as  against  the  complainants,  his  chil- 
dren, to  make  such  distribution  of  his  property  as  he 
saw  fit.  The  trial  court  properly  entered  a  decree  dis- 
missing the  bill  for  want  of  equity.  That  is  the  legal 
effect  of  the  decree  and  it  is  not  material  whether  the 
trial  court  by  the  use  of  the  words  **want  of  jurisdic- 
tion" coupled  with  the  words  **want  of  equity"  in  the 
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decree  intended  that  there  were  some  matters  involved 
that  it  had  not  jurisdiction  to  consider.  We  have  ex- 
amined the  evidence  bearing  on  every  question  pre- 
sented by  the  pleadings  and  conclude  there  is  no  evi- 
dence entitling  complainants  to  any  relief.  We  find 
no  reversible  error  in  the  record.  The  decree  is  there- 
fore affirmed. 

Affirmed. 


Tlie  People  of  the  State  of  IlllnoiSy  Defendant  In 
Error^  y.  William  Mullen,  PlaintilT  In  Error. 

Gen.  No.  5,693. 

1.  CBiMiNix  LAW — when  errovB  toaived.  Errors  assigned  on  the 
record  but  not  urged  or  suggested  on  appeal  are  waived. 

2.  Assault — self  defense.  The  Criminal  Code,  S§  148  and  149 
relating  to  self  defense  must  be  construed  together. 

3.  Criminal  law — when  party  cannot  complain  of  instructions, 
A  party  cannot  complain  that  certain  Instructions  are  erroneous 
where  his  instructions  contain  the  same  defect. 

4.  Assault — self  defense.  Where  defendant  testifies  that  he 
used  only  the  force  necessary  to  defend  himself  It  is  not  error  to 
instruct  both  as  to  the  law  of  necessary  self  defense  and  of  ap- 
parently necessary  self  defense. 

5.  Cbeminal  law — instructions.  Where  none  of  several  Instruc- 
tions as  to  self  defense  direct  a  verdict,  even  If  part  thereof,  which 
relate  only  to  the  law  of  necessary  self  defense,  standing  alone  are 
erroneous,  such  error  Is  cured  when  other  Instructions  fully  give 
the  law  applicable  to  apparently  necessary  self  defense. 

6.  Cbiminal  law — abstract  instructions.  An  instruction  giving: 
an  abstract  proposition  of  law  Is  not  erroneous  if  not  misleading. 

7.  Assault — self  defense.  In  a  prosecution  for  assault  with  In- 
tent to  do  great  bodily  Injury,  where  there  Is  evidence  that  de- 
fendant made  an  attack  after  the  complaining  witness  ceased  to 
attack  him,  the  People  have  a  right  to  an  instruction  on  the  theory 
that  the  defense  of  necessary  self  defense  is  not  established  if  the 
Jury  believe  such  evidence. 

8.  Ckiminal  law— ifwfrttcttofw.  Where  the  words  "If  you  be- 
lieve from  the  evidence"  are  used  In  the  first  clauae  of  an  instrue- 
tlon,  it  Is  not  necessary  to  repeat  the  restriction,  "from  the  evi- 
dence," in  subsequent  clauses. 
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9.  CsnaNAL  law — when  inftrudionM  not  objectionable  as  assum- 
ing that  defendant  committed  act  mentioned  therein.  An  instruc- 
tion which  only  purports  to  declare  a  principle  of  law  applicable 
to  the  case  is  not  objectionable  on  the  ground  that  it  assumes  that 
defendant  conimitted  the  act  mentioned  therein. 

E<rror  to  the  Circuit  Court  of  Grundy  county;  the  Hon.  Samuel 
C.  Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  AlOrmed.  Opinion  filed  March  12,  1913.  Rehearing 
denied  April  16,  1913. 

H.  B.  Smuh  and  GmvEs  &  GiBsoif b^  for  plaintiff  in 
error. 

C.  F.  Hansok,  for  defendant  in  error. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
conrt. 

Plaintiff  in  error  was  indicted  by  the  Grand  Jury 
of  Grundy  county  for  an  assault  on  one  W.  S.  Golden, 
•with  intent  to  commit  murder,  the  indictment  contain- 
ing counts  for  an  assault  with  a  deadly  weapon  with 
intent  to  do  great  bodily  injury,  where  no  considerable 
provocation  appears.  He  was  tried  and  convicted  of 
the  lesser  offense.  Motions  for  a  new  trial  and  in  ar- 
rest of  sentence  were  overruled  and  he  was  sentenced 
by  the  trial  court  to  seven  months  ^  imprisonment  in  the 
county  jail  and  fined  $125  and  costs  of  suit.  He  sues 
out  this  writ  of  error  to  review  the  judgment  and  in 
the  briefs  counsel  file  here  argues  only  that  the  evi- 
dence does  not  support  the  judgment  and  that  the  court 
erred  in  giving  certain  instructions  for  the  People. 

The  affair  took  place  in  a  saloon  in  Gardner, 
Grundy  county,  Illinois,  in  the  evening  of  July  8,  1911. 
Plaintiff  in  error  and  Golden  had  been  lq  the  saloon 
most  of  the  day  drinking  and  had  some  slight  quarrel 
after  supper.  In  the  early  evening  Golden  left  the 
saloon  to  go  to  the  hotel  kept  by  Mullen  and  his  wife 
near  by,  plaintiff  in  error  still  remaining  in  the  saloon. 
Golden  soon  returned  and  an  altercation  took  place 
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between  them  in  the  front  part  of  the  saloon  which 
was  partitioned  off  from  the  bar.  No  witness,  other 
than  the  parties,  saw  the  beginning.  The  statement 
of  each  party  as  to  what  occurred  was  in  evidence  be- 
fore the  jury.  Golden  *s  statement  is  that  he  was  in 
the  saloon  drinking  with  Mnllen;  got  into  an  argu- 
ment; went  down  to  the  hotel  to  pack  his  grips  and 
leave;  Mrs.  Mullen  told  him  there  was  a  telephone 
call  for  Mullen;  he  went  back  to  the  saloon  and  told 
Mullen  his  wife  wanted  him ;  Mullen  told  him  to  mind 
his  own  business ;  he  went  back  to  the  hotel,  told  Mrs. 
Mullen  that  Mullen  was  busy;  she  said  '*Go  back  and 
tell  him  he  has  got  to  come  now;''  that  he  went  back 
to  tell  him;  laid  his  hand  on  Mullen's  shoulder  and 
told  him  to  come  on,  when  Mullen  struck  him  with  a 
knife;  Golden  then  grabbed  Mullen  by  his  two  wrists 
and  the  saloon  keeper  separated  them.  Mullen's  state- 
ment is  that  he  was  in  the  saloon  with  Golden  drink- 
ing ;  that  they  had  some  dispute ;  that  Golden  grabbed 
him  by  the  arm  and  was  taken  away  by  a  third  party ; 
that  he  Golden,  then  threatened  that  he  would  go  to 
the  hotel  and  pay  up  and  come  back  and  get  him,  and 
left;  and  he,  Mullen,  stayed  in  the  saloon  fifteen  or 
twenty  minutes;  was  standing  at  the  cigar  case  in 
front  of  the  bar  with  a  small  knife  in  his  hand  clipping 
the  end  of  a  cigar,  when  Golden  came  in  the  front 
door  hurriedly,  made  a  grab  at  him  and  a  threat; 
seized  him  by  the  collar  and  threw  him  into  the  cigar 
case  and  he  then  struck  Golden  with  his  knife;  that 
they  were  struggling  and  he  tried  to  get  away  from 
Golden  when  the  saloon  keeper  came  in  and  separated 
them ;  that  his  arm  was  cut  and  that  he  used  no  more 
force  than  necessary  in  repelling  the  assault. 

Mullen  was  arrested  and  there  was  a  preliminary 
trial  before  a  justice  of  the  peace.  Golden  then  tes- 
tified, and  afterwards,  before  the  trial  on  the  indict- 
ment, died  from  some  cause  other  than  the  wounds  he 
received.  Evidence  of  his  testimony  before  the  jus- 
tice was  introduced  in  the  trial  court,  over  the  objec- 
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tion  of  counsel.  Exception  was  properly  taken  and 
error  assigned  on  the  record  that  the  court  erred  in 
admitting  improper  testimony  for  the  People,  but 
counsel  does  not  urge  or  suggest  that  subject  here, 
therefore  the  error,  if  any  is  waived.  Alleged  errors, 
not  stated  or  suggested  in  appellant's  brief,  will  not 
be  considered  even  though  assigned  on  the  record. 
Lewis  V.  King,  180  HI.  259;  City  of  Joliet  v.  Le  Pla, 
109  HI.  App.  336. 

It  appears  from  the  testimony  of  the  physician  to 
whom  Golden  was  taken  immediately  after  the  affair, 
that  serious  knife  wounds  were  inflicted  upon  him 
which,  had  they  been  slightly  different  in  location  en 
the  body  would  have  resulted  in  death.  There  was 
much  conflict  in  the  evidence,  the  statement  of  each 
party  being  to  some  extent  corroborated,  and  as  said 
by  the  Supreme  Court  in  Gainey  v.  People,  97  111.  270, 
cited  by  counsel  for  plaintiff  in  error  on  another  point, 
**The  law,  whether  wisely  or  unwisely,  entrusted  the 
consideration  and  decision  of  that  question  to  the  jury, 
and  when  it,  having  honestly,  according  to  the  best 
lights  before  it,  performed  that  duty,  its  determina- 
tion must  be  accepted  as  conclusive,  unless  it  is  rea- 
sonably dear  that  an  error  has  been  committed.'* 
There  was  evidence  in  the  record,  other  than  the  tes- 
timony of  either  Mullen  or  Golden,  to  warrant  the 
verdict  if  believed  by  the  jury.  We  think  it  is  not  a 
case  where  the  court  would  be  justified  in  reversing 
for  want  of  evidence  to  support  the  verdict. 

The  giving  of  certain  instructions  for  the  People  is 
urged  as  error,  and  it  is  urged  that  the  instructions 
on  the  law  of  self  defense  ignore  the  doctrine  of  ap- 
parent danger.  The  law  is  well  settled  in  this  state 
that  to  justify  self  defense,  the  danger  need  not  be 
real,  the  act  need  not  be  absolutely  necessary;  it  is 
enough  if  the  circumstances  were  sufficient  to  excite 
the  fears  of  a  reasonable  person,  and  the  defendant 
acted  under  the  influence  of  those  fears  and  not  in  a 
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spirit  of  revenge;  in  short  that  sections  148  and  149 
of  onr  criminal  code  must  be  construed  together. 

The  court  at  the  instance  of  the  People  gave  three 
instructions  on  the  question  of  necessary  self  defense. 
They  each  state  an  abstract  proposition  of  law  and 
inform  the  jury  that  a  defendant  acting  in  self  defense 
has  no  right  to  use  any  unreasonable  or  unnecessary 
force.  The  court  also,  at  the  instance  of  plaintiff  in 
error,  gave  to  the  -jury  an  instruction  as  to  what  force 
may  be  used  in  repelling  an  attack,  saying,  ^^If  it  be 
necessary  to  preserve  the  life  of  the  person  assaulted, 
or  to  prevent  great  bodily  injury  to  him.*'  This  in- 
struction was  also  an  abstract  proposition  of  law. 
The  testimony  of  plaintiff  in  error  as  abstracted  by 
his  counsel  reads:  ^^I  did  not  use  any  more  force  in 
scuffle  than  necessary  to  defend  myself.  *'  Each  party 
on  the  trial  seems  to  have  had  in  mind  the  question  of 
necessary  self  defense,  and  each  asked  the  court  to  in- 
struct the  jury  as  to  the  law  applicable  to  a  cause 
where  the  defense  is  in  fact  necessary,  and  ilot  merely 
apparently  necessary.  Plaintiff  in  error  has  no 
ground  to  complain  that  the  court  instructed  the  jury 
as  to  such  a  condition  of  affairs. 

'*A  party  cannot  complain  of  an  error  in  instruc- 
tions when  the  same  error  is  found  in  the  instruc- 
tions offered  by  the  complaining  party.''  Mclnturff 
V.  Insurance  Co.  of  N.  A.,  248  111.  92.  But  aside  from 
this  consideration,  assuming  that  the  instructions  com- 
plained of,  standing  alone  are  bad  because  they  ignore 
the  doctrine  of  apparent  danger,  similar  instructions 
were  before  the  Supreme  Court  in  Gainey  v.  People,  97 
111.  270,  and  an  instruction  for  the  People  ignoring  the 
law  of  apparent  danger  wAs  held  bad  **If  considered 
as  an  independent  instruction  and  not  as  a  part  of  a 
series  of  instructions,"  but  it  was  held  that  the  jury 
could  not  have  been  misled  by  the  instruction  because 
they  **were  distinctly  told  in  a  number  of  instructions 
that  it  was  not  necessary  that  the  danger  should  be 
real,  but  that  it  was  sufficient  if  it  was  apparent ' '    In 
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this  case  the  court,  at  the  instance. of  plaintiff  in  error, 
very  fully  in  three  different  instructions  gave  the  jury 
the  law  applicable  to  a  case  of  apparent  danger,  rea- 
sonable apprehension  that  the  act  was  necessary,  tell- 
ing them  it  is  not  necessary  to  the  right  of  self  defense 
that  the  danger  should,  in  fact,  exist;  it  may  be  only 
apparent  and  not  real.     That  the  person  threatened 
with  such  danger  has  the  same  right  to  defend  against 
it  and  to  the  same  extent  that  he  would  have  were 
the  danger  real.     There  was  no  error  in  giving  in- 
structions covering  both  the  law  of  necessary  self  de- 
fense and  the  law  of  apparently  necessary  self  defense. 
Appleton  V.  People,  171  HI.  473.    None  of  these  in- 
structions directed  a  verdict,  therefore  under  often 
repeated  decisions  they  must  be  considered  as  a  part 
of  a  series.    It  is  objected  that  these  instructions  are 
abstract  propositions  of  law  and  therefore  bad,  but 
the  eleventh  instruction  given  for  plaintiff  in  error 
is  not  only  one  of  necessary    self  defense,  but  is  also 
an  abstract  proposition  of  law.    **It  is  not  error  to 
give  an  abstract  proposition  of  law  to  a  jury  as  an 
instruction  if  it  will  not  mislead  them.*^     Anthony 
Ittner  Brick  Co.  v.  Ashby,  198  111.  562.    The  eleventh 
instruction  given  for  the  People  is  also  complained 
of.    It  reads,  **The  court  instructs  the  jury  that  even 
if  they  believe  from  the  evidence  that  Golden  made  the 
first  attack  upon  the  defendant  and  assaulted  the  de- 
fendant with  a  knife  still  if  you  further  believe  that 
the  said  Golden  afterwards  ceased  to  attack  the  de- 
fendant, and  after  the  defendant  and  Golden  were 
separated  the  defendant  again  attacked  Golden  at  a 
time  when  the  said  Golden  was  not  making  any  attack 
upon  the  defendant,  then  you  are  instructed  that  the 
defense  of  necessary  self  defense  is  not  established  in 
law.*'    A  similar  instruction  was  before  the  court  in 
Von  Eeeden  v.  Evans,  52  HI.  App.  209,  and  the  court 
speaking  through  Justice  Boggs  said  it  is  only  by  a 
forced  and  strained  construction  that  even  an  impli- 
cation that  the  only  self  defense  of  which  the  defend- 
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ant  could  avail  himself  is  necessary  self  defense  may 
be  drawn  and  that  the  law  of  apparent  danger  was 
so  clearly  stated  in  other  instructions  that  it  was  un- 
reasonable to  suppose  the  jury  were  misled.  There 
was  evidence  tending  to  show  that  Golden  ceased  to 
attack  the  defendant;  that  the  defendant  and  Golden 
were  separated  and  the  defendant  again  attacked 
Golden  at  a  time  when  Golden  was  not  making  any 
attack  upon  him,  and  a  witness  who  came  into  the 
saloon  after  the  struggle  began  testified  that  Mullen 
struck  over  the  shoulder  of  the  saloon  keeper  who  was 
separating  them  and  hit  Golden.  Therefore  the  in- 
struction was  not  bad  as  suggesting  a  condition  of 
affairs  upon  which  there  was  no  evidence.  The  Peo- 
ple had  a  right  to  an  instruction  on  that  theory  of 
the  case.  It  is  also  objected  that  this  instruction 
reads  **If  you  further  believe,*'  and  does  not  state, 
if  you  further  believe  from  the  evidence.  The  words 
**from  the  evidence"  were  used  in  the  first  clause  of 
the  instruction  and  it  was  not  necessary  to  repeat 
this  restriction.  Village  of  Altamont  v.  Carter,  196 
m.  286. 

It  is  objected  that  instructions  given  for  the  People 
are  bad,  not  only  as  abstract  propositions  of  law,  but 
that  the  same  instructions  assume  that  the  defendant 
committed  the  act  mentioned  in  the  instructions.  An 
instruction  that  only  purports  to  declare  a  principle 
applicable  to  the  case  is  not  subject  to  that  objection. 
Von  Eeeden  v.  Evans,  52  HI.  App.  209.  We  find  no  re- 
versible error  in  the  record.  The  judgment  is  there- 
fore affirmed. 

Affirmed. 
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Joseph  Schlitz  Brewing  Company,  Appellant,  t.  Alfred 
Trayi  and  Louis  Gorstorta,  Appellees. 

Gen.  No.  5,698. 

!•  CoNTBACTS — purcTixue  and  sale  of  "beer,  A  contract  whereby 
defendant  agrees  to  buy  all  the  beer  used  in  his  saloon  from  com- 
plainant, who  agrees  to  furnish  It  at  a  certain  price,  is  good. 

2.  Contracts — sufficient  consideration  for  contract  to  sell  only 
one  kind  of  teer.  That  complainant  furnishes  defendant  the  use 
of  certain  fixtures  is  sufficient  consideration  for  defendant's  promise 
not  to  sell  any  other  beer  than  that  manufactured  by  complainant. 

3.  Injitnctions — J>reach  of  negative  covenant.  Equity  may  en- 
Join  the  breach  of  a  negative  covenant,  though  it  cannot  specifically 
enforce  an  accompanying  affirmative  covenant. 

4.  Injunctions — motion  to  dissolve  temporary  injunction.  Where 
a  bill  is  filed  to  enjoin  the  sale  of  beer  other  than  that  furnished 
by  complainant  at  a  certain  saloon,  a  motion  to  dissolve  the  tem 
porary  injunction  is  properly  sustained  when  supported  by  an 
affidavit  showing  that  there  Is  no  saloon  located  on  the  premises 
described. 

5.  Equity — wlien  improper  to  dismiss  till  without  a  trial  on  the 
merits.  Where  a  bill  is  filed  to  enjoin  the  sale  of  beer  contrary  to  a 
certain  contract,  there  being  no  answer  filed,  it  is  error  to  dismiss 
the  bill  for  want  of  equity  on  an  affidavit  of  defendant  that  he 
never  executed  the  contract 

6.  Equity — when  improper  to  dismiss  "bill.  Where  a  bill  alleges 
facts,  which  if  true  entitle  complainant  to  the  relief  prayed,  even 
though  such  relief  be  by  injunction  only,  and  a  motion  to  dis- 
solve is  granted  upon  a  consideration  of  ex  parte  affidavits,  the  bill 
should  be  retained  for  a  final  hearing  on  the  merits. 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the  Hon.  Theo- 
DOBK  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions.    Opinion  filed  March  12,  1913. 

James  J.  Conwat,  for  appellant. 
W.  A.  Panneck,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 
This  is  a  bill  in  equity  filed  February  28,  1912,  in 
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the  Circuit  Court  of  Putnam  county  by  appellant 
against  appellees  for  an  injunction  restraining  appel- 
lees from  selling  beer  other  than  that  furnished  by  ap- 
pellant in  the  saloon  occupied  and  operated  by  appel- 
lees in  the  village  of  Standard  in  said  county.  A  tem- 
porary injunction  issued  in  vacation  on  an  order  of 
the  master  in  chancery;  afterwards  the  court  on  mo- 
tion of  appellees  and  on  affidavits  read,  dissolved  the 
injunction  and  dismissed  the  bill  for  want  of  equity. 
Appellant  assigns  as  error  both  the  dissolving  of  the 
injunction  and  dismissing  of  the  bill. 

The  bill  set  out  in  haec  verba  a  written  contract  be- 
tween appellant  and  appellee,  Travi,  dated  October 
20,  1911,  in  substance  providing  that  Travi  should 
handle  exclusively  beers  manufactured  and  sold  by  ap- 
pellant for  the  period  of  five  years  at  block  7,  lot  40, 
in  the  village  of  Standard,  Illinois,  and  not  within 
that  period  to  purchase  or  sell  other  beer  within  one- 
half  mile  of  said  premises.  That  appellant  in  consid- 
eration of  these  promises  by  Tarvi  should  allow  him 
the  use  of  certain  fiixtures  during  the  life  of  the  agree- 
ment, reciting  that  in  case  of  breach  of  contract,  ap- 
pellant does  not  intend  to  ask  for  a  mandatory  in- 
junction, but  it  is  agreed  that  it  may^have  Travi  en- 
joined in  any  court  of  competent  jurisdiction  from 
purchasing  or  using  any  other  than  Schlitz  beer  dur- 
ing the  life  of  the  agreement,  as  it  would  be  impossible 
to  ascertain  with  reasonable  certainty  damages  result- 
ing from  a  breach  of  the  obligations.  The  contract  is 
made  binding  upon  heirs,  executors,  administrators 
and  assigns  and  contains  an  agreement  that  Travi  shall 
pay  $6.50  per  barrel  on  demand  at  time  of  delivery  of 
beer  and  that  appellant  shall  sell  that  brand  of  beer 
to  Travi  at  that  price  during  the  life  of  the  contract, 
subject  to  change  in  price  if  the  internal  revenue  tax 
on  beer  should  be  increased;  that  if  default  be  made 
in  the  payment  for  beer  by  Travi,  appellant  may  re- 
frain from  furnishing  other  beer  so  long  as  such  de- 
fault continues  and  such  failure  should  not  be  held  a 
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breach  of  the  contract  by  appellant,  or  a  waiver  of  any 
of  its  rights  thereunder.  The  contract  purports  to  be 
signed  by  Travi  and  authorized  agents  of  appellant. 

The  bill  avers  that  appellant  loaned  and  delivered  to 
Travi  the  fixtures  described  in  the  contract  and  he 
immediately  installed  the  same  in  his  said  saloon  and 
has  continued  to  use  them  there;  that  shortly  after 
the  execution  of  the  contract  and  delivery  of  the  fix- 
tures, Travi  refused  to  purchase  from  appellant,  to 
sell  in  his  saloon,  all  beer  sold  by  him,  but  purchased 
only  small  quantities  for  that  purpose  of  appellant, 
purchasing  the  larger  part  of  the  beer  so  sold  from 
other  parties ;  avers  that  Travi  has  pretended  to  take 
into  partnership  with  him  in  said  saloon  business,  the 
appellee  Louis  Corstorta,  and  they  are  now  represent- 
ing themselves  sole  proprietors  and  owners  of  said 
saloon  business ;  that  Corstorta  had  notice  of  appel- 
lant's  rights  in  the  premises  and  appellees  have  both 
been  using  said  fixtures ;  that  they  have  pretended  to 
lease  said  premises  to  one  Henry  Hoemer  and  on 
February  12,  1912,  executed  a  lease  in  writing  to  him 
for  a  term  of  three  years,  providing  that  he  shall  take 
possession  March  1, 1912,  and  acknowledging  payment 
by  him  of  a  year's  rent  in  advance,  but  that  such  pay- 
ment was  made  by  check  of  Hoemer  and  he  has 
stopped  payment  of  said  check  and  is  therefore  not 
liable  to  loss  or  injury  if  said  lease  is  ordered  can- 
celed avers  that  each  of  appellants  is  financially  ir- 
responsible; waives  answer  under  oath;  prays  that 
appellee  may  be  ordered  to  surrender  to  Hoemer  said 
lease  and  enjoined  from  selling  and  offering  for  sale 
in  the  saloon  in  the  village  of  Standard,  lately  occupied 
and  operated  by  the  defendant,  Travi,  and  now  oc- 
cupied by  the  defendants,  Travi  and  Corstorta,  any 
beer  or  beers  not  manufactured  and  sold  by  appellant, 
and  from  disposing  of  said  saloon  for  the  purpose  of 
permitting  other  beers  to  be  sold  in  said  saloon  and 
from  surrendering  said  saloon  or  the  premises  to  said 
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Hoerner  in  accordance  with  the  terms  of  said  lease 
and  for  other  relief;  prays  for  temporary  injunction 
and  for  summons. 

Briefly  stated,  the  contract  provides  that  Travi  and 
his  assigns  should  buy  beer  of  appellant  for  sale  in 
his  saloon;  that  appellant  would  sell  beer  for  such 
purposes  at  prices  named,  but  does  not  expressly 
stipulate  the  quantity  of  beer  to  be  furnished  and  sold 
or  the  time  of  delivery,  and  contains  a  positive  nega- 
tive covenant  by  Travi  that  no  other  beer  should  be 
sold  on  said  premises,  or  within  a  half  mile  thereof, 
by  him  or  his  assigns.  The  contract  is  reasonably  con- 
strued as  one  for  purchase  and  sale  of  the  require- 
ments of  Travi  and  his  assigns  for  use  in  his  saloon 
business  at  the  place  named ;  such  contracts  have  often 
been  held  good  in  this  state.  National  Furnace  Co.  v. 
Keystone  Mfg.  Co.,  110  111.  427,  and  later  cases.  The 
fixtures  furnished  by  appellant  and  used  by  appellee 
afford  also  a  consideration  for  the  undertaking  on  the 
part  of  appellee.  We  conclude  that  the  agreement  not 
to  sell  other  beer  was  supported  by  a  sufficient  con- 
sideration. 

The  law  is  well  settled  that  equity  may  interfere  by 
injunction  to  prevent  the  breach  of  a  negative  cove- 
nant, although  it  cannot  specifically  enforce  an  accom- 
panying affirmative  covenant.  High  on  Injunctions 
(4th  Ed.)  sec.  1164,  and  following  sections;  Anheuser- 
Busch  Brewing  Ass  'n  v.  Dwyer,  150  111.  App.  315 ;  Wel- 
boum  V.  Goggill,  No.  17792  (1st  Dist.), 111.  App. 


The  bill  on  its  face  sets  out  a  negative  covenant, 
enforceable  in  equity.  The  court  was  advised  by  affi- 
davits read  on  the  hearing  that  the  description  in  the 
contract  of  the  premises  on  which  the  saloon  was 
located  was  incorrect.  That  in  fact,  there  were  no 
premises  in  the  village  of  Standard  to  which  that  de- 
scription would  apply,  therefore  there  was  no  error  in 
dissolving  the  temporary  injunction;  but  if  the  bill 
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was  good  on  its  face,  and  we  hold  it  was,  it  should  not 
have  been  dismissed  for  want  of  equity,  but  should 
have  been  retained  for  a  trial  on  the  merits.  It  is  said 
in  appellant  ^s  brief  that  the  hearing  in  the  trial  court 
was  on  **  Motion  to  dissolve  the  injunction  and  an 
agreement  that  the  case  proceed  the  same  as  if  an 
answer  had  been  filed/'  No  such  agreement  appears 
in  the  record.  It  does  there  appear  that  appellees' 
counsel  entered  a  special  appearance  for  the  purpose 
only  of  moving  to  dissolve  the  temporary  injunction 
that  they  presented  aflSdavits  showing  that  there  was 
no  such  real  estate  as  that  described  in  the  contract, 
and  the  affidavit  of  Travi  denying  that  he  executed 
this  contract,  or  any  written  contract  whatever  with 
appellant;  that  appellant  read  an  affidavit  of  one  of 
its  agents  stating  that  said  contract  was  executed  by 
Travi  and  that  the  description  of  the  premises  was 
furnished  by  Travi.  No  answer  was  filed  and  the 
court  not  only  granted  the  motion  of  appellees  to  dis- 
solve the  temporary  injunction,  but  so  far  as  the  rec- 
ord shows,  of  its  own  motion  dismissed  the  bill  for 
want  of  equity  and  allowed  appellant's  exception  to 
its  action  in  so  doin^.  There  may  have  been  other 
and  further  agreements  at  the  time  of  the  hearing, 
but  we  can  consider  only  those  disclosed  by  the  rec- 
ord. 

If  tiie  court  treated  the  motion  to  dissolve  as  a  de- 
murrer the  allegations  of  the  bill  were  confessed  by 
the  demurrer  and  in  disposing  of  the  bill  he  could 
not  know  that  the  premises  were  misdescribed ;  that 
question  could  only  be  raised  by  answer,  affording  the 
complainant  opportunity  to  amend  its  bill.  Where  the 
bill  alleges  facts,  which  if  true,  entitle  the  complain- 
ant to  the  relief  prayed,  even  though  such  relief  be 
by  injunction  only,  and  a  motion  to  dissolve  is  granted 
upon  a  consideration  of  ex  parte  affidavits,  the  bill 
should  be  retained  for  a  final  hearing  on  the  merits. 
Kallista  v.  Ahalt,  151  111.  App.  60,  and  cases  there 
cited.     The  controverted  questions  presented  by  the 
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affidavits,  whether  Travi  in  fact  executed  the  written 
contract  and  if  he  did,  whether  there  was  failure  on 
the  part  of  appellant  to  furnish  beer  that  would 
amount  to  a  breach  on  its  part,  should  not  be  decided 
on  ex  parte  affidavits,  but  should  be  determined  by 
the  court  on  issues  properly  made  and  evidence  intro- 
duced under  the  rules  and  practices  of  chancery  pro- 
cedure. 

The  order  dissolving  the  injunction  is  affirmed  and 
the  decree  dismissing  the  bill  reversed,  and  the  cause 
remanded  with  directions  to  the  trial  court  to  permit 
appellant  to  amend  its  bill  if  it  so  desires,  and  for 
further  proceedings  not  inconsistent  with  this  opin- 
ion. 

Affirmed  m  part  and  reversed  in  part  and  remanded 
with  directions. 


Charles  Houck  et  al.,  Appellees,,  v.  Benjamin  D.  Her- 
rick, Appellant. 

Oen.  No.  5,704. 

1.  B^rruBB  iNTEBESTs — lohen  legacy  does  not  violate  law  of  per- 
petuities.  A  legacy  which  Is  made  a  charge  on  certain  real  estate 
and  is  to  be  paid  by  the  devisee  of  the  fee  within  three  months  after 
the  administration  of  the  estate  is  closed,  provided  there  is  bo  liti- 
gation affecting  the  title  of  the  devisee,  is  an  absolute  gift,  ^ith  the 
time  of  payment  only  postponed  and  does  not  violate  the  law  of 
perpetuities. 

2.  PuTXTBE  INTERESTS — When  legocy  vesta.  Where  futurity  is 
annexed  to  the  substance  of  a  gift,  the  vesting  is  suspended,  but 
if  it  appears  to  relate  to  the  time  of  payment  only»  the  legacy  vests 
inatanter, 

3.  Wiixs — where  "Umd  is  charged  with  legacies.  Where  a  de- 
visee takes  the  fee  charged  with  certain  legacies  she  becomes  per- 
sonally liable  to  pay  them. 

4.  Wiixs — right  to  enforce  legacy  charged  on  land.  A  legacy 
charged  on  land  may  be  enforced  in  equity  by  proceedings  analogous 
to  foreclosure  of  a  mortgage  without  resorting  to  the  personal 
liability  of  the  devisee. 
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5.  Wiixa — who  may  he  defendants  in  a  hUl  to  enforce  payment  of 
legacies  charged  on  land.  In  a  bill  to  enforce  payment  of  certain 
legacies  charged  upon  land,  a  devisee  who  has  sold  her  interest  is 
properly  made  a  codefendant  with  the  owner  and  it  is  error  to 
sustain  her  demurrer  to  the  bill. 

6.  Wills — when  land  is  insufficient  to  pay  legacies.  In  a  bill  to 
enforce  payment  of  certain  legacies  charged  upon  land,  a  devisee 
who  has  sold  her  interest,  may  be  liable  for  the  deficiency  if  the 
amount  of  the  legacies  is  not  raised  by  the  sale  of  the  land. 

7.  Wills — purchaser  of  land  charged  with  legacies  assumes  no 
personal  liability.     Where  a  testatrix  devises  certain  land  to  her 

husband  for  life  and  the  remainder  in  fee,  charged  with  certain 

legacies,  to  her  niece  and  the  husband  renounces  the  wiU  and  takes 

one  half  as  heir,  he  assumes  no  personal  obligation  to  pay  the 

legacies  by  purchase  of  the  other  half. 

8.  Wills — legacies,  A  testatrix  has  no  power  to  charge  the  half 
of  her  estate  that  goes  to  her  surviving  husband  on  his  renouncing 
the  will,  with  the  payment  of  legacies  and  the  attempt  to  do  so 
only  effects  a  charge  on  the  half  that  she  has  power  to  so  charge. 

9.  Wiixs — when  legacies  are  a  charge  on  part  of  land.  In  a 
bill  to  enforce  payment  of  certain  legacies,  where  a  husband  re- 
nounces his  wife's  will  and  as  heir  takes  one-half  of  certain  land 
charged  la  the  will  with  the  legacies,  and  purchases  the  other  half 
from  the  devisee,  it  is  error  to  order  a  sale  of  the  whole  tract  since 
the  legacies  were  only  a  charge  on  half  of  it. 

10.  Equity — power  of  court  to  adjust  equities  on  renunciation  of 
a  wUl.  Under  R.  S.  chap.  3,  sec.  79,  courts  have  power  to  adjust 
equities  arising  among  legatees  from  the  renunciation  of  a  will. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the  Hon. 
Georgb  W.  PATTOi<r,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
March   12,   1913. 

Habby  Thom  and  A.  F.  GooDyEAE,  for  appellant. 
John  F.  and  Vance  C.  Boswobth,  for  appellees. 
H.  E.  Torbanoe,  for  appellee,  Lizzie  Grove  Ryan. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 

court. 

Emily  Houck  Herrick,  a  resident  of  Woodford 
county,  Illinois,  died  November  16,  1909,  testate,  own- 
ing certain  real  estate,  including  the  west  half  of  the 
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southeast  quarter  and  the  southeast  quarter  of  the 
southeast  quarter  of  section  six,  township  twenty- 
eight,  north  range  one,  in  said  county,  also  described 
as  the  old  home  farm.  Her  will  was  duly  probated 
in  the  County  Court  of  Woodford  county  and  her  es- 
tate declared  settled.  By  the  fifth  clause  of  her  will, 
she  gave  to  her  husband,  Benjamin  D.  Herrick,  in 
lieu  of  all  his  statutory  rights  in  her  property,  this 
and  other  real  estate  **for  and  during  his  natural  life, 
or  so  long  as  he  remains  a  widower.'*  By  the  sixth 
clause  she  provided  that  upon  the  termination  of  said 
estate  of  her  husband,  by  his  death,  her  nephew,  Will- 
iam E.  Herrick  should  have  an  estate  for  his  life  in 
said  home  farm,  but  if  the  estate  of  her  husband  be 
terminated  in  any  other  manner  than  by  his  death, 
then  the  sixth  clause  to  be  null  and  void.  By  the 
seventh  clause  she  devised  the  remainder  in  fee  of  said 
home  farm  to  her  niece,  Lizzie  Grove  Eyan,  or  in  case 
of  her  death  to  her  descendants,  **  subject,  however,  to 
certain  legacies  named  in  the  next  clause  of  my  will, 
which  I  make  a  charge  upon  said  real  estate  so  de- 
scribed.'' By  the  eighth  clause  she  bequeathed  to  the 
children  of  her  deceased  brother,  John  Houck,  each 
the  sum  of  $200,  and  directed  **that  it  be  paid  to  them, 
and  each  of  them,  by  the  owner  or  owners  of  the  fee 
of  the  premises  last  described  in  the  proportion  to 
their  interest  therein  within  three  months  after  the 
administration  of  my  estate  is  closed,"  and  provided 
there  be  no  litigation  then  pending  aifecting  the  title 
of  Lizzie  Grove  Eyan,  or  her  descendants,  in  said 
premises.  The  will  contained  other  provisions  giving 
other  property  to  these  and  other  persons  named.  The 
six  children  of  the  brother,  John  Houck,  filed  an 
amended  bill  to  enforce  payment  of  their  legacies  of 
$200  each,  making  defendants  thereto  Benjamin  D. 
Herrick  and  Lizzie  Grove  Eyan.  In  their  bill  they  re- 
cite the  will;  aver  the  death  of  testatrix,  leaving  no 
child  or  descendants ;  probate  of  the  will ;  the  close  of 
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the  administration  of  the  estate ;  the  renonncement  of 
the  husband  of  the  provisions  of  the  will  in  his  favor, 
and  election  to  take  his  legal  share  of  the  estate;  the 
conveyance  of  Lizzie  G.  Eyan  by  qnitclaim  deed  of  her 
interest  in  said  home  farm  to  the  hnsband,  Benjamin 
D.  Herrick,  all  more  than  three  months  before  the 
filing  of  the  bill ;  and  that  no  litigation  is  or  has  been 
pending  affecting  the  title  of  Lizzie  G.  Eyan  in  said 
land.  Aver  that  said  $200  legacies  have  not  been 
paid,  nor  any  part  thereof,  thongh  demanded  .of  said 
Benjamin  D.  Herrick  and  Lizzie  G.  Eyan,  but  that 
each  had  refused  to  pay  said  legacies,  or  any  part 
thereof  and  still  refuses ;  pray  that  Benjamin  D.  Her- 
rick and  Lizzie  G.  Eyan  be  required  to  pay  said  leg- 
acies, and  in  default,  said  premises  or  so  much  thereof 
as  may  be  necessary,  be  sold  to  pay  the  same;  and  for 
general  relief. 

The  defendants,  Lizzie  G.  Eyan  and  Benjamin  D. 
Herrick,  each  demurred  to  this  bill.  The  demurrer  of 
Lizzie  G.  Eyan  was  sustained  by  the  trial  court  and 
bill  dismissed  as  to  her;  the  demurrer  of  Benjamin 
D.  Herrick  was  overruled  he  elected  to  stand  by  his 
demurrer  and  the  court  entered  a  decree  finding  that 
upon  the  renunciation  of  Benjamin  D.  Herrick,  he,  and 
Lizzie  G.  Eyan,  became  seized  in  fee  of  said  premises, 
each  an  undivided  half  thereof;  that  by  the  quitclaim 
deed  from  Lizzie  G.  Eyan  to  Benjamin  D.  Herrick, 
he  became  the  sole  owner  of  said  premises  and  was 
such  owner  at  the  time  of  the  closing  of  the  adminis- 
tration of  the  estate  and  was  the  ** owner  or  owners" 
of  the  fee  named  in  the  eighth  clause  of  the  will  and  re- 
quired to  pay  said  legacies ;  ordered  that  he  pay  said 
legacies  within  thirty  days  and  costs  of  suit,  and  that 
in  default,  said  premises,  or  so  much  thereof  as  may 
be  necessary,  be  sold  by  the  master  in  chancery  to 
satisfy  said  decree.  Benjamin  D.  Herrick  appeals  and 
assigns  as  error  the  overruling  of  his  demurrer  and 
the  sustaining  of  the  demurrer  of  Lizzie  G.  Eyan ;  the 
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complainants  assign  as  cross  error  the  action  of  the 
court  in  sustaining  the  demurrer  of  Lizzie  G.  Ryan 
and  dismissing  the  bill  as  to  her. 

The  facts  presented  by  the  bill,  so  far  as  they  af- 
fect the  question  at  issue  briefly  stated,  are:  That 
testatrix  owning  the  home  farm  in  question,  devised 
the  fee  to  Lizzie  G.  Ryan,  subject  to  an  est«^te  for  life 
or  years  in  her  husband,  Benjamin  D.  Herrick,  and 
gave  $1,200  in  legacies  to  the  six  complainants  and 
expressly  charged  them  on  said  land  and  not  on  the 
interest  of  either  party  in  the  land,  but  provided  that 
the  owner  of  the  fee,  should  pay  said  legacies  **  within 
three  months  after  the  administration  of  my  estate  is 
closed,  provided  that  there  is  no  suit  or  proceeding 
then  pending,  regarding  or  affecting  the  title  therein 
of  Lizzie  Grove  Ryan  *  *  *,  and  if  there  be  any 
such  suit  or  proceedings  then  pending,  then  within 
three  months  after  its  final  determination." 

It  is  argued  by  appellants  that  said  legacies  are  void 
under  the  law  of  Perpetuities  as  the  time  fixed  for 
payment  might  possibly  have  been  delayed  beyond  the 
period  limited  by  law;  that  Lizzie  G.  Ryan  having  ac- 
cepted the  provisions  of  the  will  in  her  favor,  became 
personally  liable  to  pay  the  legacies  aild  there  being 
no  averment  that  she  is  insolvent,  appellees  have  an 
adequate  remedy  at  law,  and  a  court  of  chancery  is 
without  jurisdiction  in  the  matter;  or  if  jurisdiction 
is  entertained  then  she  should  be  held  primarily  liable 
to  pay  the  same  and  is  a  necessary  party  to  the  suit; 
that  appellant  having  renounced  the  provisions  of  the 
will  in  his  favor  is  in  no  way  bound  by  any  of  its 
provisions;  that  there  is  no  personal  liability  on  him 
to  pay  the  legacies,  and  even  if  they  are  treated  as  a 
charge  on  the  land,  it  would  only  be  on  the  half  of  the 
land  that  he  procured  by  purchase  and  not  on  the  half 
that  he  owns  as  the  heir  of  his  wife;  that  if  there  be 
a  charge  on  the  half  of  the  land  that  appellant  ac- 
quired by  purchase,  it  should  be  for  payment  of  half 
only,  of  the  legacies. 
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If  appellees  took  a  vested  interest  in  the  two  hun- 
dred dollar  legacies  on  the  death  of  testatrix,  then 
there  is  no  question  of  violating  the  rule  against  per- 
petuities. Appellees'  counsel  say  the  legacies  did  not 
vest  until  the  time  of  payment  and  cite  Scofield  v.  01- 
cott,  120  El.  362,  and  Powers  v.  Egelhoff,  56  HI.  App. 
606.  If  this  were  so  it  might  require  a  careful  investi- 
gation of  the  law  of  perpetuities,  where  the  vesting 
of  property  is  determined  by  the  time  of  the  settlement 
of  an  estate,  as  in  the  case  of  Johnson  v.  Preston,  226 
HI.  447.  But  we  think  it  clear  on  the  authority  of 
those  two  cases  and  numerous  other  Illinois  cases, 
that  the  legacies  here  in  question,  vested  in  appellees 
on  the  death  of  testatrix.  There  was  an  absolute  gift 
to  the  legatees,  with  the  time  of  payment  only  post- 
poned. **If  futurity  is  annexed  to  the  substance  of 
the  gift,  the  vesting  is  suspended;  but,  if  it  appears 
to  relate  to  the  time  of  payment  only,  the  legacy  vests 
instanter/'    Scofield  v.  Olcott,  supra. 

Appellees'  legacies  were  expressly  charged  on  the 
land  in  question,  and  Lizzie  Grove  Eyan  taking  the 
fee  was  expressly  directed  as  owner  of  the  fee  to  pay 
those  legacies  she  accepted  the  provision  in  her  favor 
and  by  that  act  became  personally  liable  to  pay  the 
legacies,  but  they  still  remain  a  charge  upon  the  land 
and  appellees  have  a  right  to  enforce  this  charge  in  a 
court  of  equity  similar  to  the  right  of  a  mortgagee 
to  enforce  his  lien  by  foreclosure,  if  he  chooses  to  do 
so,  without  resorting  to  the  personal  liability  of  the 
maker  of  the  note  secured  by  the  mortgage,  or  of  any 
other  party  who  may  have  become  personally  liable 
to  pay  the  mortgage  debt.  It  is  familiar  law  that 
equity  has  jurisdiction  in  enforcing  liens  resulting  from 
charges  on  property  by  will  or  by  deed.  Pomeroy 
Equity  Jurisprudence,  sees.  1244-1248;  40  Cyc.  2051. 
The  method  of  raising  the  legacy  is  by  the  sale  of  the 
property  charged  in  analogy  to  proceedings  for  the 
foreclosure  of  a  mortgage.    40  Cyc.  2051.    The  attach- 
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ment  of  personal  liability  upon  the  devisee  by  reason 
of  his  acceptance  of  the  devise  does  not  affect  the  lien 
of  the  charge  npon  the  land  or  bar  a  proceeding 
against  the  land.  40  Cyc  2056.  Jurisdiction  of  courts 
of  equity  in  such  cases  has  been  in  this  state  long 
established.  Mahar  v.  O'Hara,  9  HI.  424;  Spangler 
V.  Newman,  239  HI.  616. 

Counsel  for  appellants  contend  that  the  devisee 
Lizzie  Grove  Eyan  being  personally  liable  to  pay  these 
legacies,  and  being  under  the  pleadings  presumably 
solvent,  resort  must  be  had  to  her  personal  liability  be- 
fore resorting  to  the  land,  and  endeavor  to  sustain 
this  contention  by  citation  of  authorities,  among  them 
Mahar  v.  0  'Hara,  9  111.  425 ;  Dodge  v.  Manning,  1  N. 
T.  298.  In  the  first  case  it  is  true  a  decree  went 
against  the  party  personally  liable  and  was  not  made 
a  lien  on  the  land,  but  in  that  case  the  legacy  was  not 
expressly  charged  on  the  land  by  the  testator  and  it 
was  conceded  on  the  trial  that  the  defendant  was  amply 
responsible  and  it  was  not  sought  to  subject  any  cer- 
tain tract  of  land  to  its  payment.  The  second  case 
was  heard  on  appeal  and  reported  in  11  Paige's  Chan- 
cery 155.  It  there  appears  that  the  party  charged  with 
the  payment  of  a  legacy  has  been  given  real  and  per- 
sonal estate  in  the  same  manner  and  directed  to  pay  a 
legacy  out  of  said  estate  and  had  received  ample  per- 
sonal estate.  It  was  said  that  the  personal  estate  was 
primarily  liable  for  the  payment  of  the  legacy.  The 
enforcement  of  payment  of  legacies  charged  on  land 
by  courts  of  equity  has  given  rise  to  many  varying 
conditions  of  facts  and  involved  many  parties  owning 
interests  in  the  lands  sought  to  be  subjected  to  the 
payment,  and  courts  have  entered  various  decrees  pro- 
tecting, as  weU  as  may  be,  in  each  case  the  rights  of 
the  parties  thereto,  but  we  find  nothing  in  conflict  with 
the  general  rule  that  a  charge  on  land  created  by  will 
may  be  enforced  in  a  court  of  equity  in  a  proceeding 
analagous  to  the  foreclosure  of  a  mortgage. 
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Lizzie  Grove  Eyan  being  personally  liable  to  pay 
these  legacies  is  in  the  position  of  a  party  personally 
liable  to  pay  a  mortgage  debt  and  appellees  had  the 
right  to  bring  her  into  this  suit  as  codefendant  with 
Benjamin  D.  Herrick  the  owner  of  the  land  on  which 
the  lien  was  created  by  the  will.  Scholten  v.  Barber, 
217  HI.  148.  If  the  amount  of  the  legacies  is  not  raised 
by  the  sale  of  the  land,  a  decree  for  the  deficiency  could 
properly  be  entered  against  her,  the  court  therefore 
erred  in  sustaining  her  demurrer  to  the  bill. 

The  surviving  husband  Benjamin  D.  Herrick  took 
one-half  of  the  land  in  question  as  the  heir  of  his 
wife  free  from  any  change  created  by  her  will.  He 
assumed  no  personal  obligation  to  pay  these  legacies 
by  the  purchase  of  the  other  half  unless  his  contract 
of  purchase  so  provides  and  there  is  no  allegation  in 
the  bill  that  it  did,  the  court  erred  in  ordering  him 
personally  to  pay  the  legacies.  The  testatrix  had  no 
power  to  charge  the  half  of  her  estate  that  went  to  her 
surviving  husband  on  his  renouncing  the  will,  with  the 
payment  of  legacies.  The  attempt  to  do  so  only  ef- 
fected a  charge  on  the  half  that  she  had  power  to  so 
change  and  operated  as  a  disposition  pro  tanto  of  the 
realty  so  charged.  Carper  v.  Growl,  149  HI.  465. 
Therefore  the  situation  is  like  one  in  which  a  party 
mortgages  land  a  part  of  which  he  does  not  own  to 
secure  a  debt.  The  lien  should  be  declared  not  on  the 
entire  land  but  on  the  half  of  it  that  testatrix  had 
the  power  to  subject  to  the  payment  of  the  legacies. 
It  was  error  to  order  the  sale  of  the  whole  tract. 

There  may  be  equities  arising  among  the  various 
legatees  from  the  fact  of  renunciation.  Courts  have 
power  to  adjust  equities  in  such  cases  under  our  Ad- 
ministration Act  (chapter  3,  sec.  79,  Eev.  Statutes; 
Lewis  V.  Sedgwick,  223  HI.  213),  but  there  are  no 
pleadings  in  this  case  from  which  we  are  advised  what, 
if  any,  such  equitable  rights  may  be.  We  hold  that 
Lizzie  Grove  Eyan  is  personally  liable  to  pay  the 
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legacies  in  question;  that  Benjamin  D.  Herrick  is  not 
personally  liable  to  pay  them  or  any  part  thereof ;  that 
a  lien  capable  of  enforcement  in  this  proceeding  exists 
on  that  portion  of  the  land  taken  under  the  will  by 
Lizzie  Grove  Eyan  and  by  her  conveyed  to  Benjamin 
D.  Herrick,  and  if  insuflScient  to  pay  the  legacies,  a 
decree  for  the  deficiency  on  proper  showing  at  the 
proper  time  should  be  entered  against  her  for  such 
deficiency;  that  her  demurrer  to  the  bill  should  be 
overruled,  with  leave  to  answer  if  she  is  advised  bo 
to  do;  that  Benjamin  D.  Herrick  also  have  leave  to 
answer  if  he  desires,  and  if  either  defendant  claims 
equitable  rights  against  the  other  growing  out  of  the 
matters  here  involved,  or  if  there  are  equities  arising 
among  the  legatees  named  in  said  will  because  of  such 
renunciation  and  the  diminishing  of  legacies  conse- 
quent thereto  leave  should  be  given  if  asked,  to  file 
appropriate  pleadings  to  the  end  that  the  sam^  may 
be  here  determined. 

The  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


State  Bank  of  Bock  Island,  Appellant,  y.  Charles  H. 

Pope  et  al.,  Appellees. 

Oen.  No.  5,708. 

1.  Corporations — "bill  on  note,  payable  out  of  aurpltis,  must 
charge  existence  of  surplus.  A  corporation  Issued  a  series  of  fifty 
"restricted  treasury  notes,"  in  which  it  "promises  to  the  bearer** 
or  registered  holder,  $1,000  subject  to  several  conditions,  one  of 
which  was  that  the  principal  "shall  be  paid  only  from  the  surplus 
of  the  company's  assets  in  excess  of  its  co-existing  other  liabilities." 
The  corporation  becoming  insolyent  with  debts  of  $300,000,  its 
capital  stock  being  $100,000,  the  holder  of  six  such  notes  filed  a 
bill  under  section  16  of  the  Corporation  Act  to  enforce  personal  lia- 
bility of  the  directors  for  assenting  to  an  indebtedness  In  excess 
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of  the  capital  stock.  Held,  that  the  promise  being  merely  condi- 
tional, conferring  a  contingent  Hen  on  the  corporate  assets,  re- 
maining after  the  payment  of  its  debts,  failure  to  allege  the  ex- 
istence of  such  a  surplus  and  the  fulfillment  of  all  the  conditions 
precedent  on  which  the  right  of  action  depends,  renders  the  bill 
had  on  demurrer. 

2.  CoMpoBAfnojxB — directors  personally  liable  only  to  "bona  fide 
creditors,  Olficers  of  a  corporation  assenting  to  its  incurring  debts 
in  excess  of  the  amount  of  its  capital  stock  are  not  personally 
liable,  under  section  16  of  the  Corporation  Act,  to  a  complainant 
who  falls  to  show  that  he  is  a  bona  fide  creditor  of  the  corporation. 

3.  CoBPoaATiONS — liability  of  directors  before  remedy  exhausted 
against  corporation.  The  personal  liability  of  directors  assenting 
to  a  corporate  indebtedness  in  excess  of  the  amount  of  capital 
stock  for  a  claim  which  has  not  been  reduced  to  judgment  and 
where  the  remedy  against  the  corporation  has  not  been  exhausted, 
is  a  question  not  authoritatively  settled  in  this  state. 

4.  Equitt — when  allegation  of  title  to  instrument  not  certain. 
An  ayerment  in  a  bill  that  complainant  is  "the  lawful  holder  and 
legal  owner"  of  a  non-negotiable  instrument  which  is  registered 
on  the  books  of  the  corporation  executing  it  in  the  name  of 
another  whose  name  is  endorsed  thereon,  does  not  allege  equitable 
title  in  complainant,  with  the  certainty  required. 

5.  Equity — owner  of  beneficial  interest  must  sue  in  own  name. 
In  equity,  the  owner  of  the  beneficial  interest  not  only  may,  but 
must  sue  in  his  own  name. 

6.  Absigitmentb  —  endorsement  of  non-negotiable  instrument. 
The  endorsement  of  a  name  on  the  back  of  a  non-negotiable  note 
may  or  may  not  be  intended  as  an  endorsement  for  the  purpose 
of  transferring  title. 

7.  Pabties — all  holders  of  a  series  of  notes,  payable  out  of  a 
surplus,  are  necessary  parties.  In  chancery  proceedings  to  enforce 
payment  of  a  part  of  a  series  of  "restricted  treasury  notes"  of  a 
corporation  which  are  payable  only  out  of  the  surplus  of  its  as- 
sets oyer  its  indebtedness,  all  the  holders  of  the  remaining  notes 
are  necessary  parties,  because  of  the  contingency  of  a  pro  rata 
distribution. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
FBA.NK  D.  Rams  AT,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Re- 
hearing denied.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

J.  T.  ft  S.  E.  Kbnwortht  and  Connelly  ft  Con- 
nelly, for  appellant. 
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Shallbeeg  &  Habpeb  and  Peek  &  Dietz,  for  appel- 
lees. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

A  bill  was  filed  in  the  Circuit  Court  of  Bock  Island 
county,  April  22,  1912,  against  Charles  H.  Pope,  A. 
E.  Montgomery  and  Burton  F.  Peek,  three  directors 
of  the  Midland  Motor  Company,  an  Illinois  corpora- 
tion (which  corporation  was  also  made  defendant),  by 
the  State  Bank  of  Bock  Island  on  behalf  of  the  com- 
plainant and  all  other  creditors  of  said  corporation  to 
charge  the  defendants,  Pope,  Montgomery  and  Peek, 
for  the  debts  of  the  corporation  under  section  16,  of 
our  ** Corporations  Acf  which  provides  "If  the  in- 
debtedness of  any  stock  corporation  shall  exceed  the 
amount  of  its  capital  stock,  the  directors  and  officers 
of  such  corporation,  assenting  thereto,  shall  be  per- 
sonally and  individually  liable  for  such  excess,  to  the 
creditors  of  such  corporation.  * '  The  trial  court  sus- 
tained demurrers  to  the  bUl  and  the  complainant  stand- 
ing by  its  bill,  the  bill  was  dismissed  for  want  of 
equity,  from  which  action  of  the  court  this  appeal  is 
prosecuted. 

It  appears  from  the  allegations  in  the  bill  that  the 
Midland  Motor  Company  on  November  1,  1908,  issued 
fifty  notes  each  reading  as  follows : 
'*  Midland  Motob  Company, 
Bestricted  Treasury  Note. 

**  Three  years  after  date,  for  value  received,  the  Mid- 
land Motor  Company,  a  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Illinois,  with  its  principal  place  of  business  in  the 
City  of  East  Moline,  in  said  state,  hereby  promises 
to  the  bearer,  or,  if  registered,  as  hereinafter  provided, 
to  the  registered  holder  hereof,  the  sum  of  one  thou- 
sand dollars,  lawful  money  of  the  United  States  at  the 
People 's  Savings  &  Trust  Company  of  Moline,  Illinois, 
with  interest  on  said  sum  at  the  rate  of  seven  per  cent. 
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(7  per  cent.)  per  annum,  payable  semi-annually,  ac- 
cording to  the  tenor  and  effect  of  six  interest  coupons 
for  thirty-five  dollars  each,  attached  hereto,  signed  by 
the  President  of  said  company,  and  made  a  part  hereof. 
This  is  one  of  a  series  of  fifty,  one  thousand  dollar 
($1,000.00)  redeemable,^  restricted,  deferred  treasury 
notes  of  gaid  company,  numbered  one  to  fifty  inclusive, 
issued  by  authority  of  the  Board  of  Directors,  on  the 
19th  day  of  October,  A.  D.  1908,  and  is  subject  to  the 
following  conditions  and  restrictions,  viz : 

'*(1)  Eedeemable  at  option  of  company  on  any  in- 
terest pay  day. 

**(2)  The  principal  of  this  note  except  as  herein 
otherwise  provided,  shall  be  paid  only  from  the  surplus 
of  the  company's  assets  in  excess  of  its  co-existing 
other  liabilities,  except  capital  stock,  to  which  capital 
stock  it  shall  always  be  preferred. 

**  (3)  In  case  of  the  insolvency,  dissolution,  or  other 
winding  up  of  the  affairs  of  said  company,  its  entire 
assets,  after  the  payment  in  full  of  all  other  liabilities 
(including  unpaid  interest  upon  outstanding  notes  of 
this  series),  except  capital  stock,  shall  be  applied  so 
far  as  necessary  pro  rata  in  payment  of  the  principal 
of  all  of  the  then  outstanding  notes  of  this  series. 

**(4)  In  no  event  shall  this  note  be  treated  as  a 
personal  liability  of  or  any  claim  hereunder  be  en- 
forced in  any  way  against  any  of  the  present  or  future 
stockholders  of  said  company. 

**(5)  Upon  the  request  of  the  legal  holder  hereof, 
this  note  shall  be  registered  upon  the  books  of  said 
company  in  the  name  of  such  holder,  and  thereafter, 
until  otherwise  registered,  shall  be  transferred  only 
by  assignment. 

**(6)  Agreement  to  keep  plant  and  stock  insured. 

**In  Witness  Whereof,  the  said  Midland  Motor  Com- 
pany has  caused  this  note  to  be  signed  by  its  Presi- 
dent, and  its  corporate  seal,  duly  attested  by  its  Treas- 
urer to  be  hereunto  affixed  and  has  hereunto  attached 
coupons,  as  above  stated,  with  the  name  of  the  Presi- 
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dent  signed  thereon,  and  has  caused  this  note  to  be 
dated  the  first  day  of  November,  A.  D.  One  thousand 
nine  hundred  and  eight. 

**  Midland  Motor  Company, 
By  C.  H.  Pope,  President. 
**  (Corporate  Seal) 
Attest : 

A.  E.  Montgomebt, 
Treasurer.'* 
Appellant  is  the  *' Lawful  holder  and  legal  owner, 
for  value,"  of  six  of  said  notes  and  twelve  of  said 
coupons  unpaid.    There  was  endorsed  on  each  of  said 
six  notes  : 

**No  writing  below  except  by  an  officer  of  the  Mid- 
land Motor  Company. 

In  whose  name  Registered 
Date  of  Registry  Registrar 

Dec.  15,  1908  E.  H.  Guybb  C.  H.  Pope. 

E.  H.   GUYEB.'' 

The  capital  stock  of  the  corporation  was  $100,000, 
and  after  the  issuing  of  said  notes  and  before  the  fil- 
ing of  the  bill  herein,  the  indebtedness  of  the  corpora- 
tion aside  from  these  notes  was  more  than  $300,000. 
The  defendants  Pope,  Montgomery  and  Peek  were 
three  of  the  five  directors  of  the  corporation  from  its 
organization,  Pope  was  president  and  Montgomery 
treasurer.  E.  H.  Guyer  in  whose  name  the  bonds  were 
registered,  was  also  one  of  the  directors  until  August, 
1909,  when  he  resigned.  The  three  defendant  directors 
assented  to  all  of  said  indebtedness. 

The  Corporation  was  at  the  time  of  filing  the  bill 
and  for  many  months  prior  thereto  insolvent,  its  debts 
far  exceeding  its  resources,  and  wholly  unable  to  pay 
off  and  discharge  its  liabilities  due  to  various  credit- 
ors. If  these  notes  be  not  considered  a  debt  whether 
it  has  assets  sufficient  to  pay  its  indebtedness,  or  less 
or  more,  is  not  stated. 

The  contracts  in  question,  omitting  provisions  not 
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material  to  the  issue  here,  are  **  Three  years  after  date, 
for  value  received,  the  Midland  Motor  Company, 
hereby  promises  to  the  bearer,  or,  if  regis- 
tered   to  the  registered  holder  hereof,  the  sum 

of  one  thousand  dollars, to  be  paid 

only  from  the  surplus  of  the  company's  assets  in  ex- 
cess of  its  co-existing  other  liabilities,  except  capital 
stock,  to  which  capital  stock  it  shall  always  be  pre- 
ferred      In  case  of  the  insolvency 

of  said  company,  its  entire  assets,  after  the  payment 
in  full  of  all  other  liabilities  (including  unpaid  inter- 
est upon  outstanding  notes  of  this  series),  except  cap- 
ital stock,  shall  be  applied  so  far  as  is  necessary  pro 
rata  in  payment  of  the  principal  of  all  of  the  then  out- 
standing notes  of  this  series.  *' 

It  is  clearly  not  an  unconditional  contract  to  pay 
money  in  any  event;  the  words,  to  pay,  are  not  used. 
It  amounts  to  a  lien  on  or  right  in  the  proceeds  of  the 
corporate  assets  remaining  after  the  payment  of  its 
debts.  If  at  the  expiration  of  three  years  there  should 
be  suflScient  of  those  assets  after  payment  of  debts,  to 
pay  the  principal  of  these  notes,  then  the  holders  were 
entitled  to  payment  in  full.  If  at  that  time  the  com- 
pany was  insolvent  and  there  were  only  sufficient  re- 
maining assets  to  pay  one-half  of  these  notes,  then 
the  various  holders  were  entitled  to  receive  fifty  cents 
on  the  dollar  of  the  principal  amount  of  the  notes. 
It  seems  clear  that  these  notes  created  no  obligation 
on  the  part  of  the  corporation  to  pay  any  part  of  the 
principal  to  the  holder  thereof,  unless  there  were  some 
surplus  after  paying  other  indebtedness,  or  unless  it 
had  assets  sufficient  to  pay  its  other  indebtedness,  and 
leave  a  surplus  applicable  to  the  payment  of  these 
notes.  The  promise  therefore,  is  contingent,  depend- 
ing upon  the  amount  of  assets  and  liabilities  of  the 
corporation  at  the  time  when  it  is  sought  to  enforce 
these  obligations.  The  existence  of  a  surplus  is  a  con- 
dition precedent  to  any  liability  of  the  defendant  com- 
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pany  on  these  notes.  Where  a  right  of  action  depends 
npon  a  condition  precedent,  its  fulfilhnent  or  a  legal 
excuse  for  its  nonfulfillment  must  be  both  alleged  and 
proven  and  if  such  allegation  be  omitted,  either  in  a 
declaration  at  law  or  a  complaint  in  equity,  the  plead- 
ing will  be  bad  on  demurrer.  9  Cyc.  719;  Meyers  v. 
Phillips,  72  HI.  460 ;  Snell  v.  Cheney,  88  HI.  258 ;  Lyman 
V.  Northern  Pac.  Elevator  Co.,  62  Fed.  891;  City  of 
Aledo  V.  Vincent,  59  HI.  App.  179;  Lambe  v.  Heit- 
meier,  70  HI.  App.  455. 

It  is  urged  by  appellee's  counsel  that  appellant  has 
no  standing  on  its  bill  because  it  is  not  averred  that 
its  claim  has  been  reduced  to  judgment  and  its  remedy 
exhausted  against  the  defendant  corporation;  this 
question  is  not  authoritatively  settled  in  this  state,  but 
it  is  settled  that  appellees,  as  officers,  cannot  be  held 
liable  under  the  statute,  for  assenting  to  the  creation 
of  an  indebtedness  in  excess  of  the  amount  of  the 
capital  stock,  on  a  bill  filed  by  a  party  who  fails  to 
show  that  it  is  a  bona  fide  creditor  of  the  corporation 
(Wolverton  v.  Taylor  &  Co.,  157  111.  485;)  therefore 
though  this  bill  in  failing  to  show  that  the  complain- 
ant is  a  judgment  creditor  may  be  good,  it  cannot  be 
good  on  a  showing  that  it  is  a  creditor  under  certain 
conditions  and  contingencies  without  alleging  the  ex- 
istence of  the  conditions  on  which  its  rights  depend. 

Appellee  may  be  in  a  different  position  as  to  the 
twelve  coupons,  they  are  not  set  forth  or  described 
further  than  above  appears.  It  does  appear  from  the 
recitals  in  the  note  that  the  coupons  are  not  subject  to 
some  of  the  conditions  and  restrictions  imposed  on  the 
principal  debt;  it  does  not  affirmatively  appear  that 
they  are  unconditional  promises  to  pay ;  it  is  not  sug- 
gested in  appellant's  brief  and  argument  that  they 
should  be  treated  differently  from  the  principal  note, 
and  no  reason  is  suggested  for  distinguishing  them 
therefrom.  The  allegations  in  the  bill  as  to  these 
coupons  and  their  ownership  were  insufficient  to  give 
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appellant  a  standing  as  the  bona  fide  creditor  of  the 
defendant  corporation.  There  is  no  allegation  in  the 
bill  as  to  when  or  how  appellant  obtained  these  notes 
and  coupons,  it  is  said  to  be  *'the  lawful  holder  and 
legal  owner  for  value, ' '  it  is  argued  that  this  averment 
does  not  amount  to  a  statement  that  it  is  the  equitable 
owner  and  that  the  instrument  by  its  endorsement  or 
registration  aflSrmatively  shows  that  appellant  is  not 
the  legal  owner,  but  that  E.  H.  Guyer,  in  whose  name 
it  was  registered  December  15, 1908,  is  the  legal  owner ; 
that  the  name  E.  H.  Guyer  endorsed  on  the  note,  and 
the  endorsement  in  no  way  alluded  to  or  explained 
in  the  bill,  cannot  be  taken  as  an  assignment ;  also  that 
the  instrument  is  not  negotiable  and  could  not  pass 
by  assignment  and  that  appellant  has  no  standing  as 
an  equitable  owner  because  it  has  not  brought  itself 
within  the  provisions  of  our  Practice  Act  permitting 
actions  by  equitable  owners  in  their  own  name.  This 
is  a  suit  in  equity  and  the  owner  of  the  beneficial  in- 
terest not  only  may  but 'must  sue  in  his  own  name 
(Press  V.  Woodley,  160  HI.  433) ;  but  the  note  is  not 
a  negotiable  instrument,  the  coupons  may  or  may  not 
be,  so  far  as  the  bill  discloses.  The  name  E.  H. 
Guyer  on  the  back  of  the  note  may  or  may  not  be  in- 
tended as  an  endorsement  for  the  purpose  of  trans- 
ferring title.  It  may  well  be  doubted  whether  the  bill 
alleges,  with  that  certainty  required  in  pleading  a 
cause  of  action,  the  equitable  title  of  appellant  in  the 
notes  and  coupons  in  question. 

It  is  also  argued  that  the  bill  on  its  face  discloses 
other  necessary  parties  defendant,  that  if  a  court  of 
equity  is  to  entertain  jurisdiction  to  enforce  the  rights 
of  the  holder  of  a  part  of  this  series  of  notes  against 
the  corporation,  that  the  holder  or  holders  of  the  re- 
maining notes  of  the  series  are  necessary  parties,  that 
there  might  be,  in  case  of  deficiency  of  surplus  to  pay 
all  the  notes  in  full,  the  pro  rata  distribution  among  all 
the  holders  provided  for  in  the  contract.    This  posi- 
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tion  seems  to  us  to  be  well  taken.  Various  other  ques- 
tions are  presented  and  argued,  but  in  the  view  we 
take  of  the  case  it  is  unnecessary  to  decide  them.  In 
our  opinion  the  bill  failed  to  state  a  cause  of  action 
against  the  defendant  and  the  trial  court  did  not  err 
in  sustaining  the  demurrer  thereto  and  dismissing  the 
bill  for  want  of  equity. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Sadie  E.  Dunshee^  Appellee,  t.  Charles  Dunshee  et  al.^ 

Appellants. 

Oen.  No.  6^716. 

1.  Partition — apportionment  of  aolicitor'a  fee.  In  partition  pro- 
ceedings, brought  by  a  widow  after  renouncing  the  provisionB  for 
her  in  the  will  of  her  deceased  husband,  against  the  other  devisees 
under  the  will  and  a  minor  grand-niece  of  deceased,  who  made 
claim  as  statutory  heir  on  the  ground  that  such  renunciation  ren- 
dered the  estate  intestate,  a  decree  apportioning  complainant's 
costs  and  solicitor's  fee  is  affirmed  on  the  ground  that  the  rights 
of  the  parties  were  correctly  set  forth  in  the  bill,  and  no  good  and 
substantial  defense  was  interposed  by  the  devisee  defendants,  and 
because  the  minor,  being  defeated  in  her  defense,  even  though  good 
and  substantial,  had  no  interest  in  the  premises  and  could  there- 
fore not  object  to  such  apportionment. 

2.  Paetition — appointment  of  aolicitor'a  fee.  Where  the  solicit- 
or for  complainant  in  partition  proceedings  fairly  and  honestly 
represents  the  interests  of  all  the  parties,  and  defendants  think  it 
prudent  to  have  their  own  counsel  watch  the  proceedings  so  that 
no  advantage  be  taken,  they  will  be  required  to  pay  their  own  coun- 
sel and  their  proportion  of  the  fee  of  complainant's  solicitor. 

3.  Partition — apportionment  of  aolicitor'a  fee.  The  object  of 
section  40  of  the  Partition  Act  is  to  allow  an  apportionment  of 
solicitor's  fees  against  all  persons  in  interest  only  in  cases  where 
it  is  not  necessary  for  the  defendants,  or  any  of  them,  to  employ 
counsel  to  protect  their  interest  in  the  land. 

4.  Partition — apportionment  of  coata.  In  order  for  complainant 
in  partition  proceedings  to  have  his  costs  apportioned,  it  is  not 
sufficient  that  he  come  within  the  mere  letter  of  the  statute  in 


Second  Distbiot — ^Mabgh,  1913.  291 

Dunshee  y.  Dunshee,  179  111.  App.  290. 

properly  setting  forth  the  rlgl^ts  and  interests  of  the  parties,  if 
the  solicitor  acts  in  the  proceedings  otherwise  in  the  interest 
of  complainant  and  adverse  to  the  interests  of  defendants,  so  as 
to  make  it  reasonably  necessary  for  them  to  employ  counsel  to 
protect  their  rights. 

5.  Pabtition — **good  and  auhstantial  defense,**  The  phrase  "good 
and  substantial  defense/'  in  section  40  of  the  Partition  Act,  does 
not  mean  a  successful  defense  nor  one  which  is  merely  formal, 
frivolous  and  vexatious,  and  not  undertaken  in  good  faith. 

6.  PABTrnoN — clouds  may,  hut  need  not,  he  removed.  Clouds 
may  be  removed  from  the  title  in  a  partition  suit,  but  the  statute 
does  not  require  that  it  shall  be  done  in  order  to  entitle  complainant 
to  apportionment  of  solicitor's  fees. 

7.  Pabtition — costs  on  appeal  involving  cloud  on  title.  Where 
an  appeal  from  a  decree  in  partition  proceedings  did  not  affect 
complainant's  rights,  but  involved  a  cloud  on  the  title  of  defend- 
ants, and  the  latter  aided  the  contestant,  they  can  make  no  valid 
objection  to  apportionment  of  solicitor's  fees  on  such  appeal. 

8.  Pabtition — amendment  not  preventing  apportionment  of  costs. 
A  bill  for  partition  was  amended  by  substituting  the  word  "ex- 
cepting" for  "including"  in  the  prayer,  that  in  the  event  of  failure 
to  divide  "the  entire  estate,  including  said  homestead  estate  of 
your  oratrlx,  may  be  sold."  Held,  such  correction  of  a  clerical  error 
affords  no  reason  for  refusing  to  apportion  costs  under  the  statute. 

9.  Appeals  and  ebbors — when  certificate  of  evidence  will  not 
le  stricken.  Where  the  certificate  of  evidence  does  not  show  at 
whose  instance  it  was  filed,  nor  when  it  was  signed,  and  is  in- 
corporated in  the  record  at  the  instance  of  appellee,  appellants,  in 
moving  to  strike  it  from  the  record,  because  not  filed  in  time, 
cannot  complain  of  their  own  delay,  and  if  appellee  originally  filed 
it,  it  will  be  presumed  in  support  of  the  action  of  the  trial  Judge, 
in  signing  it,  that  it  was  presented  in  apt  time,  and  it  then  be- 
came a  proper  part  of  the  record,  even  if  signed  after  the  time 
limited. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the  Hon.  Oscab 
B.  Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

Henby  Mackay,  for  appellants. 
P.  J.  Stkaksky,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 

court. 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
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of  Carroll  county,  taxing  as  costs  $1,000  solicitor's 
fee  in  a  partition  suit  wherein  tlie  decree,  fixing  the 
rights  and  interests  of  the  parties  in  the  premises,  was 
confirmed  in  Dunshee  v.  Dunshee,  251  HI.  405.  We  re- 
fer to  the  report  of  that  case  for  a  full  statement  of 
the  matters  there  involved  and  determined.  All  par- 
ties claim  title  under  Eobert  Dunshee,  deceased.  By 
his  will  he  devised  the  land  in  question  to  his  widow, 
the  complainant.  She  renounced  the  provisions  of  the 
will  and  there  being  no  child,  or  descendant,  took  one- 
half  the  real  estate  in  fee ;  she  filed  her  bill  for  parti- 
tion, making  seven  defendants  besides  the  tenant  in 
possession,  averring  that  she  owned  half  of  said  real 
estate  as  tenant  in  common  with  six  of  said  seven  de- 
fendg^nts,  who,  she  averred,  owned  the  other  half  as 
devisees  of  the  deceased,  in  proportions  stated  in  the 
bill,  and  that  the  seventh  defendant,  Mary  Dunshee,  a 
minor,  claimed  some  interest  in  the  land,  but  in  fact 
had  none.  Mary  Dunshee  appeared  by  her  guardian 
ad  litem  and  filed  the  usual,  formal  answer,  and  was 
actively  represented  in  the  trial  court  by  counsel  and 
contended  that  the  renunciation  of  the  widow  had  the 
effect  of  making  the  land  intestate  property,  and  that 
she  was  entitled  to  a  portion  thereof  as  the  heir  of 
Robert  Dunshee,  or  if  the  court  should  deny  this  con- 
tention, that  she  was  entitled  to  take  under  the  pro- 
visions of  the  will  as  one  of  the  heirs  of  Amasa  Dun- 
shee. Eobert  Dunshee  had  other  heirs  than  those 
named  in  the  will  as  devisees  of  the  property  in  ques- 
tion, therefore  had  she  succeeded  in  her  first  conten- 
tion, it  would  have  been  to  the  financial  loss  of  each 
of  the  six  other  defendants.  Had  she  succeeded  in  her 
second  contention  it  would  have  been  to  the  loss  of 
three  of  the  other  six  defendants.  But  the  interest  of 
the  complainant,  Sadie  K.  Dunshee,  was  not  affected 
by  the  questions  presented.  They  were  important 
only  to  Mary  Dunshee  and  the  other  six  defendants, 
settling  their  relative  interests  in  the  undivided  half 
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of  the  land  in  question.  The  other  six  defendants  ap- 
peared by  counsel  answered  the  bill  and  in  various 
ways  supported  the  contention  of  the  minor.  The  trial 
court  held  the  interests  of  the  parties  as  stated  in  the 
bill  and  entered  a  decree  accordingly;  the  minor  only 
appealed  and  the  decree  was  confirmed  by  the  Supreme 
Court. 

After  the  case  was  reinstated  in  the  Circuit  Court  it 
proceeded  to  a  sale  of  the  land  and  distribution  of  the 
proceeds  and  to  a  decretal  order  allowing  the  solicit- 
or's fee  here  complained  of.  That  order  recites  the 
hearing  of  proofs  and  finds  sufficient  facts  to  support 
the  allowance  of  solicitor's  fees  under  section  40  of 
the  Partition  Act.  It  recites  that  **the  rights  and  in- 
terests of  all  the  parties  in  interest  were  correctly  set 
forth  in  the  bill  for  partition  filed  for  the  complainant 
herein  by  said  solicitor;  that  no  good  and  substantial 
defense  thereto  was  interposed  by  either  or  any  of  the 
defendants  thereto''  together  with  other  findings,  sup- 
porting the  fixing  of  the  amount  at  $1,000.  The  decree 
was  entered  March  12,  1912;  said  six  defendants 
prayed  an  appeal  which  was  allowed  *Ho  either  or  any 
of  them  upon  the  filing  of  a  bond  by  either  or  any 
*  •  •  within  thirty  days  from  the  entry  of  this  de- 
cree, and  the  filing  of  a  certificate  of  evidence  herein 
within  ninety  days."  The  three  applicants  filed  a  bond 
within  the  thirty  days  limited.  The  March  term  of 
court  at  which  said  action  was  taken  adjourned  June 
7,  1912,  and  on  August  27,  1912,  in  vacation  after  the 
intervening  June  term  of  the  court,  a  certificate  of  evi- 
dence was  filed,  signed  by  the  trial  judge ;  it  does  not 
appear  when  it  was  signed  or  at  whose  instance  it  was 
filed,  but  it  is  incorporated  in  the  record  brought  here 
at  the  instance  of  appellee.  Appellants  have  moved  to 
strike  this  certificate  from  the  record  because  not  filed 
within  the  ninety  days  limited  and  that  mrotion  has 
been  taken  by  us  with  the  case.  If  appellants  filed  this 
certificate  of  evidence  after  the  time  limited,  they  can- 
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not  complain  here  of  their  own  delay.    If  we  assume 
that  appellee  filed  it,  and  consider  the  question  pre- 
sented, we  may  presume  in  support  of  the  action  of  the 
trial  judge  in  signing  the  certificate  that  it  was  at  least 
presented  to  him  in  apt  time  and  being  filed  after  the 
expiration  of  the  ninety  days,  even  if  signed  after  that 
time,  became  a  proper  part  of  the  record.     Olds  v. 
North  Chicago  St.  K.  Co.,  165  HI.  472 ;  Banker  v.  Miller, 
148  m.  App.  182.    If  the  certificate  were  stricken  from 
the  files  then  we  must  look  to  the  decree  to  see  if  there 
is  a  suflScient  finding  of  facts  to  support  it,  and  as  we 
have  said  before  it  seems  to  be  so  supported.    The  mo- 
tion to  strike  the  certificate  from  the  record  will  be 
denied.    There  is  no  contention  but  the  bill  correctly 
stated  the  interests  of  the  parties  as  finally  determined. 
The  contention  is  that  a  good  and  substantial,  though 
unsuccessful  defense,  was  interposed  by  the  defend- 
ants and  therefore  the  case  does  not  fall  within  the 
provisions  of  the  statute  authorizing  the  apportion- 
ing of  solicitor's  fees  as  costs.    We  are  of  the  opinion 
that  a  defense  within  the  meaning  of  the  statute  was 
interposed  by  the  minor  defendant,  Mary  Dunshee.    A 
guardian  ad  litem  was  taxed  and  paid  out  of  the  gen- 
eral fund.    In  so  far  as  the  other  defendants  saw  filt 
to  aid  her,  they  cannot  be  said  in  good  faith  interposed 
a  good  and  substantial  defense  to  the  bill.    The  minor, 
Mary  Dunshee,  has  no  interest  in  the  question  now  be- 
fore the  court.    Had  she  some  other  interest  in  the 
fund  from  which  the  solicitor's  fee  must  be  paid  she 
might  with  reason,  object.     But  we  have  presented 
here  the  case  of  a  bill  for  partition  correctly  stating 
the  title  of  all  parties  in  interest  and  making  defend- 
ant another  party  for  the  purpose  of  removing  a  cloud 
from  the  title ;  a  reasonable  but  unsuccessful  defense, 
made  by  that  other  party  aided  by  defendants,  not  for 
the  protection  of  their  own  interests  but  directly  op- 
posed to  their  interests  in  the  land  in  question.    It  is 
not  equitable  that  these  defendants  should  be  per- 
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mitted  by  joining  in  an  attack  on  their  own  title  to 
defeat  the  right  of  the  complainant  to  have  her  solicit- 
or's fee  taxed  as  costs  where  she  was  successful  in  de- 
feating the  adverse  claim,  not  in  her  own  interest  but 
in  the  interest  and  for  the  benefit  of  the  defendants 
objecting  to  the  allowance  of  the  fee.  Section  40  of 
the  Partition  Act  provides  for  allowance  of  solicitor's 
fee  **When  the  rights  and  interests  of  all  the  parties 
in  interest  are  properly  set  forth  in  the  petition  or  bill 
•  •  •  unless  the  defendants,  or  some  one  of  them, 
shall  interpose  a  good  and  substantial  defense  to  said 
bill  or  petition."  The  object  of  the  statute  is  **to  al- 
low an  apportionment  of  solicitor's  fees  against  all 
persons  in  interest  in  such  cases,  and  such  only,  where 
it  is  not  necessary  for  the  defendants,  or  any  of  them, 
to  employ  counsel  to  protect  their  interests  in  the 
lands. ' '    Habberton  v.  Habberton,  156  111.  444. 

The  statute  has  been  construed  in  favor  of  equity 
and  justice  as  applied  to  individual  cases  arising  un- 
der it.  It  is  settled  that  *'good  and  substantial  de- 
fense" does  not  mean  a  successful  defense,  nor  does 
it  mean  one  which  is  merely  formal,  frivolous  or  vexa- 
tious, and  not  undertaken  in  good  faith.  Metheny  v. 
Bohn,  164  HI.  495.  That  it  is  not  sufficient  that  the 
complainant  come  within  the  mere  letter  of  the  statute  . 
in  properly  setting  forth  the  rights  and  interests  of  the 
parties,  if  the  solicitor  otherwise  in  the  proceedings 
acts  in  the  interest  of  complainant  and  adverse  to  the 
interest  of  the  defendants,  so  as  to  make  it  reasonably 
necessary  for  defendants  to  employ  counsel  to  protect 
their  rights  in  the  premises.  McMuUen  v.  Eeynolds, 
209  111.  504.  But  though  it  may  be  thought  prudent 
where  the  personal  relations  of  the  parties  are  un- 
friendly for  defendants  to  employ  counsel  to  see  that 
the  proceedings  are  regular  and  no  advantage  taken 
or  sought,  this  would  not  justify  a  court  in  refusing  to 
apportion  the  solicitor's  fee.  ** Where  the  solicitor  for 
complainant  fairly  and  honestly  represents  the  inter- 
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ests  of  all  the  parties  in  the  premises  sought  to  be 
partitioned,  there  i^  no  necessity  for  defendants  em- 
ploying comisel.  If,  notwithstanding  there  is  no  neces- 
sity for  it,  defendants  should  conclude  it  would  be 
wise  to  have  their  own  counsel  watch  the  proceedings, 
we  see  no  hardship  in  their  being  required  to  pay  coun- 
sel so  employed  by  them,  in  addition  to  their  propor- 
tion of  the  fee  of  the  solicitor  for  complainant/' 
Searl  v.  Searl,  122  HI.  App.  129. 

Clouds  may  be  removed  from  the  title  in  a  partition 
suit,  but  the  statute  does  not  require  that  it  shall  be 
done  in  order  to  entitle  the  complainant  to  apportion- 
ment of  the  solicitor's  fee.  It  is  not  an  essential  part 
of  a  partition  suit.  Stollard  v.  Nycum,  240  HI.  472; 
Sanford  v.  Sanford,  157  HI.  App.  350. 

The  Illinois  cases  have  been  so  thoroughly  cited  and 
reviewed  in  the  foregoing  cases  that  they  need  not  be 
further  noted  here.  Under  the  authority  of  those  cases 
the  trial  court  was  justified  in  apportioning  the  costs, 
including  solicitor's  fees,  among  the  parties  in  inter- 
est. The  amount  of  the  fee  is  not  here  in  question.  It 
was  in  accordance  with  the  evidence  and  defendant's 
counsel  on  the  hearing  said  to  the  court  that  he  made 
no  objection  to  the  amount  of  the  fee. 

It  is  argued  that  a  decree  fixing  solicitor's  fees  al- 
lowed by  statute  cannot  be  supported  by  a  finding  of 
facts  embodied  therein.  This  is  material  only  if  the 
certificate  of  evidence  be  not  considered.  We  are 
aware  of  no  such  distinction  and  if  there  be  one,  as 
counsel  suggests  for  the  reason  that  the  reviewin^zr 
court  ought  to  have  the  evidence  before  it  that  it  might 
exercise  its  own  judgment  as  to  the  amount  of  the  fee, 
that  could  only  eflFect  a  case  where  the  amount  of  the 
fee  was  in  question.  It  is  contended,  also,  that  solicit- 
or's fees  should  not  have  been  taxed  because  the  orig- 
inal bill  was  amended.  It  appears  that  the  bill  was 
filed  August  11,  1910,  and  prayed  that  in  the  event  of 
failure  to  divide  *Hhe  entire  estate  including  said 
homestead  estate  of  your  oratrix  may  be  sold."    After 
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the  issues  were  made  up  and  on  April  11,  1911,  com- 
plainant asked  leave  to  amend  her  bill,  by  substituting 
*' excepting"  for  *  including,"  alleging  inadvertence 
in  using  the  word  ** including"  in  the  original  draft  of 
the  bill.  The  amendment  was  allowed  and  made.  This 
amendment  does  not  appear  to  have  been  induced  or 
suggested  by  the  defendants,  but  was  the  correction 
of  a  clerical  error,  such  as  would  be  granted  as  a  mat- 
ter of  course  in  any  chancery  proceeding  and  affords 
no  reason  for  refusing  to  apportion  costs  under  the 
statute. 

It  is  urged  that  solicitor's  fees  should  not  be  taxed 
against  defendants  as  to  costs  made,  or  appeal  taken 
by  the  minor,  Mary  Dunshee.  The  trial  court  in  tax- 
ing the  fee  of  solicitors  took  into  account  services  per- 
formed in  the  Supreme  Court  on  the  appeal.  As  we 
have  before  seen,  those  services  were  entirely  in  the 
interest  of  the  defendants.  Complainant  might  have 
abandoned  the  case  there  without  danger  to  her  inter- 
est in  the  land.  Under  the  order  complained  of  she  is 
charged  with  one-half  of  those  services.  It  is  certainly 
no  hardship  on  defendants  to  be  charged  with  the  other 
half,  and  whatever  the  rule  may  be,  in  cases  where  an 
expensive  contest  is  carried  on  as  part  of  a  partition 
suit  with  parties  claiming  an  adverse  interest,  there 
is  no  reason  in  this  case  for  denying  solicitor's  fee 
to  complainant,  because  a  part  of  them  were  earned  in 
a  contest  over  the  rights  of  the  minor.  The  decree  is 
affirmed. 

Affirmed. 
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Felegie  Be  Scheppers,  Executrix,  Appellee,  t.  Chi- 
cago, Bock  Island  &  Pacific  Railway  Company, 
Appellant. 

Gen.  No.  6,718. 

1.  OiDiNAircES — proof.  Where  an  ordinance  Is  declared  on  as 
entitled  in  a  certain  manner  and  a  certified  copy  of  an  ordinance 
BO  entitled  is  introduced,  the  question  is  only  whether  there  is  proof 
of  the  ordinance  substantially  as  pleaded  where  defendant  intro- 
duces evidence  that  the  title  of  the  ordinance  in  question  is  not  as 
pleaded  and  certified. 

2.  OBDncANGEs — whot  pvoof  Bustaifis  declaration.  Proof  of  an 
ordinance  entitled  "Ordinance  regulating  the  speed  of  railway 
trains/'  sustains  an  allegation  in  the  declaration  that  the  ordinance 
in  question  is  entitled  "Ordinance  regulating  the  speed  of  railway 
trains  and  prescribing  conditions  of  operation." 

8.  Obdinances — title.  There  is  no  requirement  of  law  that  an 
ordinance  be  entitled. 

4.  Appeals  and  ebbobs — Mil  of  exceptions.  An  action  of  the  trial 
court  cannot  be  assigned  as  error  in  the  Appellate  Court  where  it  is 
not  shown  in  the  bill  of  exceptions  but  appears  among  the  record 
entries  certified  by  the  clerk. 

5.  Obdinanoes — publication.  If  an  ordinance  prescribes  no  pen- 
alty it  is  not  necessary  that  it  be  published. 

6.  Obdinancss — validity  where  no  penalty  prenoribed.  An  ordi- 
nance may  be  valid  though  it  prescribes  no  penalty. 

7.  Neolioence — when  crossing  railway  traclos  noty  as  matter  of 
law.  It  is  not  negligence  as  a  matter  of  law  to  attempt  to  cross 
railway  tracks  on  a  public  highway  in  front  of  approaching  trains. 

8.  Ck>NTBiBUT0BY  NEGLIGENCE — whcn  foT  jury.  If  an  engine  which 
struck  and  killed  a  person  who  attempted  to  cross  the  track  was 
running  at  a  speed  prohibited  by  ordinance  or  at  a  dangerous  speed, 
the  railway  company  may  be  said  to  have  been  acting  at  its  peril 
and  it  is  a  question  for  the  jury  whether  an  ordinary  prudent 
man  would  have  discovered  the  danger  where  deceased  started  to 
cross  the  track  after  a  freight  train  had  passed  on  a  track  nearer 
him,  when  he  might  have  seen  the  engine  approaching  and  where 
he  could  have  crossed  in  safety  if  it  had  been  running  at  the  speed 
prescribed  by  ordinance. 

9.  Due  gabe — instructions.  In  an  action  for  wrongful  death 
caused  when  deceased  was  struck  by  a  railway  engine  defendant 
cannot  complain  of  an  instruction  applied  to  the  conduct  of  de- 
ceased defining  "due  care"  and  "reasonable  care"  as  such  care  as  a 
person  of  ordinary  prudence  and  "skill"  would  exercise. 
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Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
FiuLNK  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

Jackson^  Hurst  &  Stapfobd,  for  appellant;  M.  L, 
Bell,  of  counseL 

J.  T.  &  S.  E.  Kbnwobthy,  for  appellee. 

Mb.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

On  August  15, 1910,  August  DeSdieppers  was  struck 
and  killed  by  an  engine  of  appellant  on  the  crossing 
of  Thirteenth  street  in  the  city  of  East  Moline.  He 
left  surviving  him  a  widow  and  four  adult  children. 
This  action  was  brought  against  appellant  to  recover 
for  the  loss  of  next  of  kin  and  resulted  in  a  verdict 
and  judgment  for  $4,576,  from  which  defendant  below 
appealed.  The  declaration  in  different  counts  charged 
that  the  engine  was  run  at  a  high  and  dangerous  rate 
of  speed ;  in  a  wrongful,  heedless,  reckless  and  wanton 
manner  at  a  high  and  dangerous  rate  of  speed  without 
keeping  any  lookout  or  watch  or  paying  any  attention 
to  said  crossing  or  to  persons  who  might  be  upon  the 
same;  and  running  in  violation  of  an  ordinance  of 
said  city,  limiting  the  rate  of  speed  to  eight  miles  per 
hour.  Appellant's  double  tracks  across  Thirteenth 
street  east  and  west  at  right  angles  with  the  street; 
the  north  track  is  used  for  west-bound  and  the  south 
track  for  east-bound  trains.  Deceased  was  walking 
south  on  the  west  side  of  the  street  and  as  he  reached 
the  railroad  right  of  way  a  freight  train  was  going 
west.  After  the  rear  of  that  train  passed  him  he  went 
on  to  go  across  and  had  stepped  upon  the  nearest  rail 
of  the  south  track  when  several  men  in  that  vicinity 
who  saw  an  engine  approaching  from  the  west  called 
out  to  him.  He  hesitated,  looked  toward  them  easterly, 
then  looked  west,  apparently  saw  the  engine  and 
started  to  run  diagonally  southwest  across  the  track 
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and  just  as  he  was  leaving  the  south  rail  he  was  struck 
by  the  engine  and  thrown  forty  or  fifty  feet,  resulting 
in  his  instant  death.  Plaintiff  declared  on  an  ordi- 
nance entitled,  *' Ordinance  regulating  the  speed  of 
railway  trains  and  prescribing  conditions  of  opera- 
tion.*' She  introduced  in  evidence,  without  objection, 
a  certified  copy  of  section  1  of  an  ordinance  with  the 
title  as  plead,  limiting  the  rate  of  speed  of  such  an 
engine  to  eight  miles  an  hour.  This  copy  was  properly 
certified  under  section  14  of  chapter  51  of  our  statute, 
and  no  reason  is  suggested  why  it  was  not  at  least 
prima  facie  evidence  sustaining  the  count  in  the  decla- 
ration. Defendants  below,  as  a  part  of  their  evidence 
and  on  the  theory  that  said  proof  of  said  ordinance 
was  only  prima  fade  and  subject  to  rebuttal,  called  the 
city  clerk  who  had  certified  to  the  copy  in  evidence  and 
introduced  proof  tending  to  show  that  the  title  of  the 
ordinance  in  question  was  not  as  plead  and  certified, 
but  that  it  was  *  *  Ordinance  regulating  speed  of  railway 
trains,''  without  the  words  "And  prescribing  condi- 
tions of  operation"  which  last  mentioned  words  ap- 
peared in  the  title  as  plead.  Some  of  this  evidence 
was  admitted  by  the  court  and  some  of  it  excluded. 
The  court  was  not  asked  to  strike  out  the  certified  copy 
of  the  ordinance  from  the  evidence  and  no  specific  ob- 
jection was  made  to  it  on  the  ground  of  variance  from 
the  ordinance  plead.  Defendants  proceeded  on  the 
theory  that  their  proof,  heard  and  offered,  overcame 
the  prima  facie  evidence  of  the  certificate  that  there 
was  in  force  the  ordinance  plead.  It  is  not  necessary 
to  determine  whether  the  certified  copy  of  the  ordi- 
nance was  only  prima  facie  evidence  of  its  existence. 
All  the  proof  taken  together  showed  that  the  ordi- 
nance existed  with  the  question  only  as  to  its  title, 
which  may,  or  may  not,  have  been  exactly  as  plead. 
Had  the  question  arisen  on  objection  to  the  proof  of 
the  ordinance  when  offered,  or  on  motion  to  strike  it 
from  the  record  on  the  ground  that  there  was  a  vari- 
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ance  between  the  pleadings  and  proofs  offered,  such 
objection  could  have  been  easily  met  by  amendment  of 
the  declaration,  had  the  court  been  of  the  opinion  that 
there  was  a  variance;  but  as  presented  the  question 
was  only  whether  there  was  proof  of  the  ordinance 
substantially  as  plead.  We  are  of  the  opinion  that  had 
all  the  proof  been  admitted  and  had  it  been  clearly 
shown  thereby  that  the  title  as  plead  differed  as  above 
stated  from  the  title  proved,  there  was  no  material 
difference;  that  proof  of  an  ordinance  with  the  title 
indicted  by  defendant's  evidence  and  offer  of  evi- 
dence, sustained  the  allegation  in  the  declaration. 
There  is  no  requirement  of  law  that  an  ordinance  be 
entitled.  Harris  v.  People,  218  111.  439 ;  Chicago  &  E. 
I.  R.  Co.  V.  Hines,  82  111.  App.  488.  Even  the  style 
prescribed  by  statute  may  be  departed  from  and  the 
ordinance  still  valid.  Law  v.  People,  87  111.  385 ;  Peo- 
ple V.  Burke,  206  111.  358.  . 

Appellants'  counsel  call  our  attention  to  a  motion  at 
the  close  of  the  evidence  to  withdraw  from  the  consid- 
eration of  the  jury  the  count  in  the  declaration  in 
which  this  ordinance  was  plead  and  the  action  of  the 
court  in  overruling  that  motion.  This  action  of  the 
court  is  not  shown  in  the  Bill  of  Exceptions  but  ap- 
pears among  the  record  entries  certified  by  the  clerk 
of  the  court.  It  is  familiar  law  that  exceptions  can- 
not be  so  preserved.  Aden  v.  Eoad  Dist.  No.  3, 197  111. 
220.  But  we  are  of  the  opinion  that  the  motion  did 
not  present  for  the  consideration  of  the  trial  court  a 
question  of  variance  between  the  allegations  and  the 
proof.  The  proof  offered  by  defendants  on  this  ques- 
tion also  tended  to  show  that  the  ordinance  was  not 
published  in  the  manner  certified  by  the  clerk.  So  far 
as  the  record  shows  the  ordinance  prescribed  no 
penalty  for  its  violation.  If  it  did  not,  it  was  not  neces- 
sary that  it  be  published  and  it  was  a  valid  ordinance 
though  it  prescribed  no  penalty.  Chicago  &  E.  I.  E. 
Co.  V.  Hines,  supra.  We  hold  that  the  ordinance  plead 
was  substantially  proven. 
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The  proof  compels  the  conclusion  that  the  engine  in 
question  was  running  at  least  fifteen  miles  an  hour 
and  would  support  a  finding  that  it  was  running  thirty 
miles  an  hour,  therefore  there  is  no  question  but  ap- 
pellants were  running  in  violation  of  the  speed  ordi- 
nance of  the  city.  A  factory  was  located  near  the 
street  crossing  Ld  it  was  a  question  for  the  jnry 
whether,  considering  the  proximity  of  this  factory  and 
the  number  of  people  that  might  be  passing  along  the 
the  street  at  this  point,  it  was  running  at  a  high  and 
dangerous  rate  of  speed,  or  even  in  a  reckless  and 
wanton  manner,  without  reasonable  regard  to  the 
crossing  and  persons  that  might  be  upon  the  same.  It 
is  urged  that  the  evidence  does  not  show  that  deceased 
was  in  the  exercise  of  ordinary  care  for  his  own  safety, 
and  that  it  is  clearly  a  case  of  contributory  negligence. 
As  deceased  approached  the  tracks  from  the  north  he 
was  stopped  by  a  freight  train  moving  west;  as  soon 
as  that  train  cleared  the  street  he  proceeded  south  to 
cross  the  two  tracks  which  were  located  about  eight 
feet  apart.  He  saw,  or  might  have  seen,  the  approach- 
ing engine.  There  is  some  conflict  in  the  evidence  as 
to  how  far  from  him  that  engine  was  when  he  first 
might  have  seen  it,  but  there  is  no  doubt  under  the  evi- 
dence had  it  been  running  at  a  speed  of  eight  miles 
an  hour,  or  even  twelve,  he  had  ample  time  to  cross 
the  tracks  in  safety.  It  is  not  negligence  as  a  matter 
of  law  to  attempt  to  cross  railway  tracks  on  a  public 
highway  in  front  of  approaching  trains.  It  is  a  ques- 
tion of  how  far  distant  the  engine  is  and  how  fast  it 
is  approaching.  A  crossing  would  be  perfectly  safe 
with  an  engine  approaching  at  eight  miles  an  hour 
and  highly  dangerous  with  one  approaching  from  the 
same  point  at  thirty  miles  an  hour.  K  the  engine  was 
running  at  a  speed  prohibited  by  ordinance,  as  it  cer- 
tainly was,  or  at  a  dangerous  rate  of  speed,  consider- 
ing tiie  locality,  as  the  jury  might  well  have  found  it 
was,  appellant  may  be  said  to  have  been  acting  at  its 
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peril,  and  it  was  a  fair  question  for  the  jury  whether 
an  ordinary  pmdent  man  in  the  situation  of  deceased 
wonld  have  discovered  the  high  rate  of  speed  and  the 
consequent  danger  of  attempting  to  cross  in  front  of 
the  engine.  We  are  reminded  by  appellant  that  de- 
ceased was  a  man  fifty-nine  years  old  and  had  for  some 
time  been  working  in  the  factory  near  the  place  as 
superintendent  and  was  no  doubt  familiar  with  the 
tracks  and  operation  of  trains  thereon,  but  there  can 
be  no  presumption  indulged  that  engines  had  been 
there  run  in  violation  of  the  ordinance  in  question.  It 
is  rather  to  be  presumed  that  the  rate  of  speed  at 
which  this  engine  was  running  was  unusual  and  more 
calculated  to  mislead  a  person  familiar  with  the  sur- 
roundings than  one  not  acquainted  therewith. 

Complaint  is  made  of  an  instruction  offered  by  ap- 
pellee defining  the  term  ''due  care"  and  ''reasonable 
care.*^  In  that  instruction  the  jury  were  told  that  it  is 
such  care  as  a  person  of  ordinary  prudence  and 
'^skilV^  would  exercise,  etc.  The  criticism  is  directed 
entirely  to  the  use  of  the  word  '*skilV^  The  jury 
were  properly  advised  in  an  instruction  read  for  ap- 
pellants that  "due  care'*  and  "ordinary  care"  is  such 
as  an  ordinarily  prudent  person  would  exercise,  etc. 
There  is  no  question  but  this  is  the  proper  definition 
of  ordinary  care  and  it  is  true  in  this  case  that  the 
question  of  ordinary  care  of  the  part  of  deceased  was 
close  enough  to  require  accurate  instructions  in  ref- 
erence thereto,  but  we  cannot  see  how  defendants  were 
harmed  by  an  instruction  advising  the  jury  that  de- 
ceased must  not  only  have  measured  up  to  the  stand- 
ard of  ordinarily  prudent  persons,  but  also  to  that  of 
ordinarily  skilful  persons.  No  doubt  a  standard  of 
ordinary  prudence  and  skill  is  as  high  as  one  of  ordi- 
nary prudence  only,  and  a  jury  might  properly  con- 
sider it  as  demanding  more  care  than  merely  prudent 
people  ordinarily  exercise.  Therefore  the  court  erred 
in  prescribing  too  high  a  standard  of  care  on  the  part 
of  deceased,  of  which  the  defendant  cannot  complain. 
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The  instructions  using  the  words  "due  care'*  and 
** ordinary  care'*  were  all  applied  to  conduct  of  the 
deceased  at  the  time  in  question  under  these  instruc- 
tions. The  attention  of  the  jury  was  not  called  to 
any  question  of  due  care  or  ordinary  care  exercised 
by  or  required  of  defendant. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment is  therefore  affirmed. 

Affirmed. 


Carl  A.  Johnson,  Appellee,  t.  Peoria  Railway  Com- 
pany, Appellant. 

Gen.  No.  6,723. 

1.  Etedence — when  exclusion  of  teatimony  conceminff  a  record 
not  reversible  error.  Where  plaintiff  in  an  action  for  personal  in- 
juries is  a  militiaman,  it  is  not  reversible  error  to  exclude  testi- 
mony of  the  first  sergeant  of  his  company  as  to  a  report  concerning 
him  made  by  the  hospital  surgeon,  where  it  is  not  stated  what  Is 
expected  to  be  proved  by  it  and  it  does  not  appear  that  defendant 
was  injured  by  its  exclusion. 

2.  Damages — what  not  excessive,  A  verdict  for  $700.00  Is  war- 
ranted where  plaintiff  was  earning  $3.00  per  day  and  it  seems  that 
he  was  in  bed  eight  days,  that  his  left  side  was  bruised,  his  ankle 
strained,  one  rib  broken,  and  that  he  could  earn  only  half  pay  for 
four  months. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Lcslib 
D.  PuTERBAuoH,  Judgc,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.     Opinion  filed  March  12,  1913. 

Gborgb  W.  Burton  and  Geoboe  W.  Black,  for  ap- 
pellant. 

Weil  &  Bartuby  and  Charles  H.  Frakcis^  for  ap- 
pellee. 
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Mb.  Jxjsticb  Cabnes  delivered  the  opinion  of  the 
court. 

Appellee  was  injured  in  August,  1910,  while  a  pas- 
senger on  appellant  *s  car,  in  or  near  Peoria,  Illinois. 
He  brought  this  action  to  recover  for  sudi  injury  and 
in  June,  1912,  had  verdict  and  judgment  for  $700.  We 
are  asked  to  reverse  the  case  on  the  grounds  that  the 
verdict  is  e:^cessive  and  that  the  court  erred  in  exclud- 
ing testimony  offered  by  appellant  that  would  have 
been  material,  if  at  all,  only  on  the  question  of  the 
amount  of  damages.    No  other  error  is  suggested. 

At  the  time  of  his  injury  appellee  was  twenty-four 
years  old ;  a  resident  of  Woodstock,  Illinois ;  employed 
as  a  mechanic  in  the  Oliver  Typewriter  Company's 
factory  there  located ;  earning  at  piece  work  about  $3 
a  day.  He  belonged  to  the  state  militia  and  was  at- 
tending the  state  encampment  at  Peoria.  He  was  hurt 
by  being  thrown  or  falling  from  one  of  appellant's 
cars  in  a  collision  of  two  cars.  He  was  taken  to  a 
hospital  but  soon  removed  from  there  to  the  Com- 
pany's quarters  where  he  stayed  about  eight  days.  He 
testifies  he  was  lying  in  bed  during  that  time  under 
the  care  of  Mr.  Brown,  the  Company  cook,  and  at- 
tended by  Dr.  Bums,  of  Eockford,  Illinois,  unable  to 
walk.  His  left  side  was  bruised,  ankle  sprained  and 
one  rib  broken ;  was  able  to  earn  only  about  half  pay 
for  about  four  months,  and  at  the  end  of  that  time 
quit  his  employment  because  he  could  not  stand  the 
work  and  went  to  Dakota  where  he  had  been  farming 
up  to  the  time  of  the  trial ;  that  he  still  suffered  pain ; 
was  unable  to  lie  on  his  left  side,  etc.,  and  had  incurred 
$50  expense  for  physician  and  medicine.  He  was  cor- 
roborated in  his  statement,  so  far  as  it  related  to  the 
eight  days  in  Peoria,  by  Mr.  Brown,  Company  cook, 
who  took  care  of  him,  and  by  two  comrades,  Boser  and 
Francis. 

Appellant  called  Howard  Howarth,  first  sergeant  of 
the  Company,  who  testified  that  appellee's  injuries 
were  slight,  some  bruises  and  black  and  blue  spots, 
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but  he  was  walking  around  the  next  morning  and  every 
day  during  the  encampment;  was  out  drilling  at  dif- 
ferent times  and  was  at  the  mess  tent  three  times  a 
day.  He  further  testified  that  there  was  a  record  or 
memorandum  of  any  injuries  to  any  boys  in  the  Com- 
pany kept  at  the  time ;  that  the  memorandum  was  made 
at  the  hospital  and  after  it  was  made  he,  as  first  ser- 
geant, had  charge  of  it;  that  it  was  made  by  the  hos- 
pital surgeon  and  that  he  saw  entries  therein  with  re- 
spect to  appellee ;  that  in  November,  1910,  this  record 
was  in  his  care  as  first  sergeant  in  his  desk  in  the 
armory  at  Woodstock  when  the  armory  caught  fire  and 
the  record  was  burned  and  destroyed;  that  he  read 
the  record  with  respect  to  the  injuries  sustained  by 
appellee.  He  was  then  asked  (Q)  **Tell  what  the  rec- 
ord said  with  respect  to  the  injury,  as  near  as  you  can 
recollect.'^  Objection  by  plaintiff  as  incompetent,  no 
proper  foundation  laid,  and  record  made  by  someone 
else.  The  court  sustained  this  objection.  The  witness 
then  stated  that  the  record  was  signed  by  Major 
Borand  and  the  court  sustained  an  objection  to  the 
further  question  whether  it  was  signed  by  anybody 
else.  No  other  or  different  evidence  was  offered  or 
heard  on  the  question  of  the  extent  of  the  injury.  It 
may  be  that  the  contents  of  this  record  was  competent 
evidence  in  this  case  under  the  authority  of  People  v. 
Joyce,  154  HI.  App.  13,  and  authorities  there  cited,  but 
the  action  of  the  trial  court  in  excluding  the  evidence 
offered  was  not  reversible  error.  It  is  not  shown  that 
the  evidence  would  have  been  beneficial  to  appellant. 
If  the  record  had  been  proven  it  might  have  sustained 
appellee's  contention  as  to  the  extent  of  his  injuries. 
It  does  not  appear  that  appellant  was  injured  by  the 
refusal  of  the  evidence.  The  court  should  have  been 
informed  in  some  appropriate  way  of  what  was  ex- 
pected to  be  proved  by  the  record.  Lucas  v.  Beebe,  88 
lU.  427;  Chicago  City  By.  Co.  v.  Carroll,  206  111.  318; 
Martin  v.  Hertz,  224  111.  84 ;  Court  of  Honor  v.  Dinger, 
123  111.  App.  406;  Stevens  v.  Newman,  68  HI.  App.  549. 
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The  testimony  offered 'by  appellee  as  to  the  extent 
of  his  injury,  if  believed  by  the  jury,  certainly  war- 
ranted as  large  a  verdict  as  he  received.  They  would 
hardly  have  been  justified  in  discrediting  that  testi- 
mony because  of  the  contradiction  of  four  witnesses 
by  the  one  witness  introduced  by  appellant.  It  is  ar- 
gued that  plaintiff's  case  is  discredited  by  the  fact  that 
he  did  not  call  the  physicians  that  attended  him.  The 
record  shows  that  these  physicians  lived  at  a  consider- 
able distance  from  the  place  of  trial.  The  necessary 
expense  of  procuring  thei^*  attendance  at  the  trial  may 
account  for  their  absence. 

We  find  no  reversible  error  and  the  judgment  of  the 
trial  court  must  be  a£5irmed. 

Affirmed. 


Sae  H.  Simpson^  Appellee,  y.  Peoria  Railway  Company, 

Appellant. 

Gen.  No.  6,728. 

1.  Cabbiebs — injury  to  passenger  from  starting  car.  Plaintiff 
testified  that  a  street  car  suddenly  started  as  she  was  alighting 
•therefrom,  and  she  fell,  etc.  The  conductor  testified  that  she  had 
taken  one  step  from  the  car  when  she  fell.  Another  passenger 
stated  that  the  power  seemed  to  be  applied  a  little  quickly  and 
almost  simultaneously  with  the  fall.  Held,  that  the  evidence  tend- 
ing to  show  severe  injuries,  due  to  a  fall  more  violent  than  from 
the  pavement.  Judgment  on  verdict  for  plaintiff  would  be  af- 
firmed. 

2.  EviDEKCE — expert  opinion  based  on  portion  of  testimony. 
Where  the  opinion  of  a  medical  expert  witness  as  to  the  probable 
permanency  of  plaintiff's  injuries  is  objected  to  on  the  ground  that 
it  "invades  the  province  of  the  Jury,"  and  the  court's  attention  is 
not  called,  by  special  objection,  to  the  fact  that  such  expert  has 
not  heard  all  of  plaintiff's  testimony,  his  opinion  being  grounded 
on  the  assumption  that  such  testimony  is  true,  nor  a  general  objec- 
tion made,  the  admission  of  such  opinion  will  not  be  held  error. 

3.  Appeals  and  ebbobs — hypothetical  question  not  specially  oJh 
iected  to.    Under  the  rule  that  a  court  of  review  will  not  consider 
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any  other  ground  for  exception  than  that  urged  in  the  court  below, 
a  special  objection  to  an  improper  basis  for  a  hypothetical  ques- 
tion, which  was  not  made  in  the  trial  court,  cannot  be  insisted  upon 
on  appeal. 

4.  Damages — refusal  of  physical  examination.  The  defendant 
in  case  for  personal  injuries  has  the  right  to  ask  plaintiff  on  the 
witness  stand  if  she  will  submit  to  a  physical  examination  by  a 
physician  In  defendant's  employ  in  the  presence  of  her  own  phyEi- 
cian,  and  thereby  receive  the  benefit  of  informing  the  Jury  of  her 
refusal,  and  the  Jury  may  consider  ffuch  refusal  on  the  question 
of  the  amount  of  damages. 

5.  lNSTBUCTioj«s — altering  "when  a  witness  has  sworn  falsely,*' 
etc.  The  injection  of  added  elements  in  the  instruction  regarding 
the  maxim  "falsus  in  uno,  falsus  in  omnibus,'*  as  commonly  given 
and  often  approved  by  the  courts,  such  as  "wilfully  exaggerat- 
ing any  facts,"  and  qualifications,  such  as  "which  you  belieye," 
after  the  clause  "corroborated  by  other  evidence,"  is  bad,  and  even 
when  the  additions  are  most  accurately  formulated,  of  doubtful 
propriety,  and  liable  to  cause  misapprehension. 

6.  Damages — instructions  as  to  refusal  of  physical  examination. 
Under  the  rule  that  it  is  improper  for  a  court  in  instructing  a  Jury 
to  single  out  any  particular  Item  and  give  it  special  prominence 
and  emphasis,  an  instruction,  that  the  refusal  of  plaintiff  to  submit 
to  a  physical  examination  by  defendant's  physician  may  properly 
be  considered  by  the  Jury,  should  be  refused. 

7.  Damages — measure  for  personal  injuries.  The  instruction  to 
the  Jury,  as  to  the  measure  of  damages  in  case  for  personal  in- 
juries, copied  in  full  in  Street  R.  R.  Co.  v.  Brown,  193  IlL  274,  and 
often  approved,  does  not  mislead  the  Jury  by  warranting  their 
basing  damages  on  some  condition  of  plaintiff,  not  resulting  from 
the  accident  in  suit,  and  is  not  reversible  error  In  a  close  case 
where  another  instruction  requires  plaintiff  to  show  by  the  pre- 
ponderance of  the  evidence  that  the  alleged  negligence  was  the 
proximate  cause  of  the  injury. 

8.  Damages — measure  of,  for  aggravated  ills.  Where  previous 
diseases  are  aggravated  by  an  accident,  the  measure  of  damages  is 
the  injury  which  results,  though  such  injury  may  not  have  fol- 
lowed but  for  such  peculiar  physical  condition  of  plaintiff. 

9.  Evidence — credibility  of  exaggerating  witness.  Jurors  and 
physicians  are  not  required  to  disregard  all  statements  made  by  a 
person  injured,  because.  In  her  recital  of  symptoms,  many  exag- 
gerated, absurd  and  untrue  things  are  Interspersed. 

10.  PKAcnoE — argument  of  counsel  not  inflammatory.  The  re- 
mark of  plaintiff's  counsel  In  his  final  argument  to  the  Jury,  "In 
cases  of  this  kind  there  is  a  tendency  not  to  hold  corporations  to 
strict  enough  accountability,"  was  excepted  to  and  immediately 
withdrawn,  and   the  court  instructed  the  Jury  orally   that  such 
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remarks   were   improper   and   should   be  disregarded.     Held,   not 
prejudicial  to  defendant 

11.  Damages — verdict  for  $2,500  not  excessive.  Plaintiff,  a 
woman  63  years  of  age,  was  Injured  in  falling  off  a  street  car, 
before  which  accident  she  claimed  to  have  been  practically  well. 
Injuries  were  testified  to  by  her  to  sight,  hearing,  heart,  back  and 
internal  organs,  and  impairment  of  mind.  Other  evidence  showed 
that  she  had  ailments  previously  and  that  she  exaggerated  symp- 
toniB.    Held,  that  a  verdict  for  $2,500  would  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  PuTEBBAUGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

PiNKNEY  &  McRoBEBTS,  f  OF  appellant. 
KiKK  &  SHURTiiEFP,  foT  appellee. 

Mr.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Appellee,  Sue  M.  Simpson,  was  on  July  10,  1911,  at 
about  six  o'clock  p.  m.,  injured  by  a  fall  on  a  paved 
street  in  Peoria,  Illinois,  as  she  was  getting  off  the 
car  of  appellant  on  which  she  had  been  riding.  This 
action  was  brought  to  recover  damages  for  injuries 
so  sustained,  and  resulted  in  a  verdict  and  judgment 
of  $2,500. 

The  negligence  alleged  in  the  declaration  is  the  caus- 
ing of  the  car  to  be  suddenly  started  without  notice 
or  warning  as  appellee  was  alighting  from  the  same, 
and  without  giving  her  sufficient  opportunity  to  leave 
the  car  in  safety. 

The  defense  offered  was  that  she  did  not  fall  while 
alighting  from  the  car,  but  reached  the  street  in  safety 
and  took  one  step  from  the  car  when  she  fell  on  the 
pavement.  The  conductor  of  the  car  and  one  passen- 
ger were  the  only  witnesses,  other  than  appellee,  to 
the  occurrence.  Appellee  testified  that  she  was  leav- 
ing the  car  at  the  rear  and  while  she  had  one  foot  on 
the  step  and  the  other  raised  in  the  act  of  alighting, 
the  car  started  suddenly  and  she  was  thrown  violently 
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to  the  ground.  The  conductor  testified  that  he  was  on 
the  rear  platform;  saw  her  leave  the  car  and  that  she 
was  safely  on  the  pavement  and  had  taken  one  step 
away  from  the  car  when  she  fell.  The  passenger  tes- 
tified that  he  got  off  the  front  end  of  the  car  and  just 
as  he  reached  the  street  he  heard  somebody's  feet 
catch  on  the  lower  step  of  the  car  at  the  rear  and  jm- 
mediately  some  one  fell  out  into  the  street;  that  the 
car  was  standing  still  when  he  got  off,  but  there  was  a 
little  jerk  as  if  the  power  had  been  applied  a  little 
quickly  and  almost  simultaneously  with  the  fall. 

The  case  was  tried  in  March,  1912,  and  appellee  in 
her  testimony  stated  that  she  was  sixty-three  years 
old,  practically  well  before  the  accident;  that  since 
then  she  had  been  a  total  wreck  and  she  gave  a  de- 
tailed account  of  her  injuries  to  sight,  hearing,  heart, 
back  and  internal  organs  of  her  body  as  well  as  of  im- 
pairment of  mind  that,  if  believed,  justifies  the  term 
*Hotal  wrecf  There  is  no  doubt  that  she,  in  her  tes- 
timony, greatly  magnified  her  aihnents,  also  over- 
stated  the  good  condition  of  her  health  before  the  ac- 
cident. We  conclude  she  is  a  nervous  person,  much 
given  to  exaggeration  in  her  speech,  and  that  her  evi- 
dence as  to  the  manner  of  the  accident  and  her  condi- 
tion before  and  after  it  should  be  taken  with  a  great 
deal  of  allowance.  But  there  is  other  credible  evidence 
in  the  case  that  compels  the  conclusion  that  she  was 
severely  injured  when  she  fell  into  the  street.  There 
is  no  attempt  to  account  for  her  fall  by  showing  any 
condition  of  the  place  that  would  make  it  seem  likely 
she  would  have  fallen  so  violently  if  she  had  been 
standing  on  the  pavement  at  the  time.  The  lower  step 
of  the  car  was  one  foot  from  the  street  and  the  evi- 
dence of  the  extent  of  the  injury  tended  to  prove  that 
she  fell  from  that  stop  instead  of  falling  after  she 
reached  and  was  finally  standing  on  the  pavement. 
The  testimony  of  the  passenger  who  saw  the  accident 
also  tends  strongly  to  show  that  she  fell  from  the  step 
of  the  car  and  that  the  fall  was  occasioned  by  the  sud- 
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den  starting  of  the  car.  It  was  a  fair  question  for  the 
jury  under  this  evidence,  even  disregarding  appellee's 
testimony,  whether  the  allegation  of  negligence  in  her 
declaration  was  sustained  by  the  proof,  and  while  the 
testimony  of  appellee  as  to  many  matters  in  contro- 
versy seems  to  us  improbable,  subjecting  her  whole 
evidence  to  much  suspicion,  still  we  cannot  say  that 
the  jury  were  not  warranted  in  giving  some  credit  to 
her  testimony.  They  saw  her,  heard  her  testify  and 
with  the  trial  judge  who  approved  their  verdict  had 
better  opportunities  than  we  possess  to  determine  how 
much  credence  to  give  her  statements.  It  is  a  matter 
of  common  knowledge  that  many  people  of  highly  ner- 
vous temperaments  grossly  and  absurdly  magnify  and 
over-state  their  own  ailments  and  injuries,  and  at  the 
same  time  are  not  entirely  untrustworthy.  Physicians 
could  hardly  adopt  a  rule  of  disregarding  all  state- 
ments made  by  a  patient  because  he,  or  she,  inter- 
spersed in  the  recital  of  symptoms  many  things  un- 
true and  absurd. 

But  it  is  insisted  by  appellant  that  there  is  no  cred- 
ible evidence  that  appellee  sustained  more  than  the 
temporary  injuries,  and  that  the  verdict  of  $2,500  is 
excessive.  Had  she  sustained  the  injuries  that  she 
herself  testified  to,  she  would  have  been  entitled  to  re- 
cover the  whole  amount  of  the  ad  damnum  $10,000.  If 
the  jury  had  believed  her  statements  they  would  have 
found  a  much  larger  verdict.  If  she  was  suffering 
from  some  of  the  disorders  complained  of  before  the 
injury,  as  the  evidence  shows  she  was,  still,  if  injured 
by  the  negligence  of  appellant,  she  is  entitled  to  re- 
cover for  any  additional  suffering  inflicted  upon  her 
because  of  her  previous  physical  or  diseased  condi- 
tion. If  before  the  injury  she  had  diseases,  which  were 
aggravated  by  the  fall,  appellant  is  liable  for  what 
resulted  from  the  fall.  City  of  Eock  Island  v.  Starkey, 
189  ni.  515.  The  measure  of  damages  is  the  injury 
which  results,  though  this  injury  may  not  have  fol- 
lowed but  for  the  peculiar  physical  condition  of  the 
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person  injured.  Chicago  City  Ey.  Co.  v.  Saxby,  213 
ni.  274. 

She  was  attended  by  two  apparently  reputable  phy- 
sicians immediately  and  for  a  considerable  time  after 
the  accident  who  testified  fully  in  the  case.  One  of 
them  had  treated  her  shortly  before  that  time,  and  if 
their  testimony  as  to  her  physical  condition  after  the 
accident,  compared  with  her  condition  before,  was  be- 
lieved by  the  jury,  the  verdict  w&s  not  excessive.  Ap- 
pellant introduced  testimony  of  medical  experts  that 
a  part  of  the  ailments  shown  by  the  testimony  of  ap- 
pellee's physicians  could  not  have  been  produced  by  a 
violent  fall  on  the  pavement.  Giving  fuU  credence  to 
this  testimony,  the  jury  were  justified  in  finding  that 
a  serious  injury  resulted  from  the  fall,  warranting 
substantial  damages.  The  evidence,  other  than  appel- 
lee's own  testimony,  quite  clearly  shows  that  her  phys- 
ical condition  was  in  many  respects  much  worse  imme- 
diately after  the  accident  than  it  was  before,  and  so 
continued  up  to  the  time  of  the  trial,  and  no  reason  is 
shown  other  than  the  accident  for  this  change  in  con- 
dition. 

Considering  the  many  elements  involved  in  measur- 
ing the  damages  in  such  cases,  and  the  latitude  given 
juries  in  awarding  damages,  we  do  not  see  how  we 
can  disturb  this  verdict  as  excessive. 

One  of  plaintiff's  attending  physicians  was  called  by 
her  as  an  expert  and  stated  that  he  had  heard  most  of 
her  testimony  and  was  asked  to  teU  the  jury  with 
reference  to  the  testimony  that  he  had  heard  what, 
if  any,  injuries  she  has  that  are  likely  to  be  perma- 
nent. Defendant  objected  **to  the  form  of  the  ques- 
tion as  invading  the  province  of  the  jury  in  passing 
upon  a  question  the  jury  is  to  pass  upon.''  The  court 
allowed  the  question  to  be  answered  on  the  statement 
of  the  doctor  that  he  was  giving  his  opinion  assuming 
the  hypothesis  **that  her  testimony  is  true,"  and  the 
doctor  answered  as  to  several  of  the  conditions  that 
they  would,  in  his  opinion,  be  permanent.    He  after- 
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wards  stated  that  lie  reached  the  same  conclusion  from 
his  examination  and  treatment  of  the  plaintiff^  except 
as  to  one  item  which  he  stated  he  answered  on  the 
theory  that  her  testimony  was  true.  It  is  no  doubt 
true,  as  contended  by  appellant's  counsel,  that  the 
opinion  of  an  expert  cannot  be  grounded  on  the  as- 
sumption that  the  testimony  of  a  witness  is  true  where 
he  has  heard  only  part  of  the  testimony  and  had  there 
been  a  general  objection  to  this  question,  or  an  objec- 
tion on  the  ground  that  he  had  heard  only  part  of  the 
testimony,  it  would  have  been  error  for  the  court  to 
permit  the  answer,  but  the  court's  attention  was,  by 
the  special  objection,  directed  to  the  question  whether 
the  evidence  would  invade  the  province  of  the  jury. 
There  is  no  doubt  physicians  may  in  answer  to  proper 
questions  give  opinions  as  to  the  permanence  of  in- 
juries in  question.  Such  opinions  are  requested  and 
given  without  question  in  most  personal  injury  cases. 
The  same  objection  was  made  to  a  question  asked  of 
an  expert  physician  in  Chicago  Union  Traction  Co.  v. 
Eoberts,  229  HI.  481,  and  it  was  there  said,  **If  it  was 
thought  the  basis  for  the  hypothetical  question  was  im- 
proper, the  objection  should  have  been  pointed  out  so 
that  the  improper  matter  might  have  been  eliminated. 
The  special  objection  not  having  been  made  on  the  trial 
cannot  be  insisted  upon  here,"  citing  Elgin,  A.  &  S. 
Traction  Co.  v.  Wilson,  217  HI.  47,  where  it  is  said, 
**The  rule  is  that  a  court  of  review  will  not  consider 
any  other  ground  of  objection  than  that  urged  in  the 
court  below. ' ' 

Because  of  the  apparent  untrustworthiness  of  ap- 
pellee's personal  testimony,  appellant  complains  that 
it  was  much  prejudiced  by  the  refusal  of  the  following 
instructions : 

**The  Court  instructs  the  jury,  that  if  you  believe 
from  the  evidence,  that  any  witness  has  wilfully  or 
knowingly  sworn  falsely  to  any  material  element  of 
the  case,  or  that  any  witness  has  wilfully  or  knowingly 
exaggerated  any  fact  or  circumstance  material  to  the 
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issues  in  the  case,  for  the  purpose  of  deceiving,  mis- 
leading or  imposing  upon  the  jury  either  as  to  the 
nature  and  extent  of  the  alleged  injury  or  as  to 
the  manner  of  the  alleged  accident  in  question,  then  the 
jury  have  a  right  to  reject  the  entire  testimony  of  such 
witness,  except  in  so  far  as  corroborated  by  other  evi- 
dence which  you  believe,  or  by  facts  and  circumstances 
appearing  in  the  case/' 

The  court  had,  at  the  instance  of  the  plaintiff,  in- 
structed the  jury  as  follows:  **The  court  instructs 
the  jury  that  if  you  believe  from  the  evidence  that  any 
witness  or  witnesses  who  testified  in  this  case  have 
wilfully  and  knowingly  testified  falsely  concerning  the 
material  matter  in  issue  in  this  case,  then  you  have  a 
right  to  disregard  the  entire  testimony  of  such  wit- 
ness or  witnesses  in  so  far  as  you  may  believe  it  to  be 
false,  unless  the  same  be  corroborated  by  other  facts 
and  circumstances  appearing  in  evidence. ' ' 

This  instruction  given  for  the  plaintiff  was  in  form 
commonly  given  and  often  approved  by  the  courts. 
The  instruction  offered  by  defendant  and  refused 
added  the  element  of  wilfully  or  knowingly  exaggerat- 
ing any  fact  or  circumstance  material  to  the  issue,  and 
qualified  the  words,  '^ corroborated  by  other  evidence*' 
by  the  clause,  ''which  you  believe. '*  This  latter  quali- 
fication was  held  bad  in  Chicago  &  A.  B.  Co.  v.  Kelly, 
210  m.  449,  and  the  ejection  of  the  element  wilful  and 
knowing  exaggeration,  has  been  criticized  in  the  Ap- 
pellate Courts.  Sedoof  v.  Chicago  City  By.  Co.,  124 
111.  App.  609,  and  cases  there  cited. 

The  instruction  given  by  the  court  suflSciently  ad- 
vised the  jury  as  to  the  maxim  falsus  in  uno,  falsus  in 
omnibus,  and  the  court  did  not  err  in  refusing  the 
other  instruction.  ''Such  an  instruction,  even  when 
most  accurately  formulated,  is  of  doubtful  propriety, 
and  certainly  it  should  never  be  given  unless  most  ac- 
curately worded,  to  prevent  misapprehension.'*  Free- 
man V.  Easly,  117  111.  317. 

The  court  at  the  instance  of  plaintiff,  gave  an  in- 
struction on  the  measure  of  damages  substantially  like 
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the  one  copied  in  full  and  approved  in  Cicero  &  P.  St. 
By,  Co.  V.  Brown,  193  111.  274.  This  instruction  has 
been  repeatedly  approved  by  the  courts.  Chicago  Ter- 
minal Transfer  Ey.  Co.  v.  Gruss,  200  111.  195,  and  sev- 
eral other  cases.  It  is  argued  by  appellant  that  this  in- 
struction might  be  understood  by  the  jury  to  warrant 
basing  damages  on  some  condition  of  the  plaintiff  not 
resulting  from  the  injury  in  question,  and  Chicago 
Union  Traction  Co.  v.  Miller,  212  HI.  49,  is  cited  to  the 
point  that  an  instruction  open  to  that  objection  in  a 
close  case  is  reversible  error.  The  instruction  com- 
plained of  does  not  fall  under  the  criticism  made  in 
the  Miller  case,  supra,  and  if  it  did  it  might  be  said 
here,  as  in  the  Miller  case,  that  there  was  another  in- 
struction given  in  which  the  jury  were  told  that  plain- 
tiff must  show  by  a  preponderance  of  the  evidence 
that  the  alleged  negligence  if  proved,  was  the /proxi- 
mate cause  of  the  injury  to  her,  and  therefore  the 
instruction  read  could  not  mislead  the  jury. 

While  a  witness,  appellee  was  asked  by  appellant's 
counsel  if  she  would  submit  her  injuries  to  an  examina- 
tion by  a  physician  in  the  employ  of  appellant  in  the 
presence  of  her  own  physicians  and  she  refused.  Ap- 
pellant asked  an  instruction  that  it  had  a  right  to  ask 
and  she  had  a  right  to  refuse  such  an  examination  and 
that  the  question  of  her  refusal  was  proper  to  be  con- 
sidered by  the  jury.  The  court  refused  this  instruc- 
tion and  it  is  claimed  that  he  erred  in  so  doiag.  Ap- 
pellant on  the  trial  had  the  benefit  of  the  request  and 
the  refusal.  It  has  been  doubted  whether  it  is  per- 
missible to  even  ask  such  a  question,  but  there  is  a 
line  of  authorities  sustaining  the  position  that  a  de- 
fendant has  the  right  to,  in  that  way,  inform  the  jury 
that  the  plaintiff  will  not  submit  to  a  physical  examina- 
tion of  injuries  claimed,  and  that  the  jury  may  con- 
sider such  refusal  on  the  question  of  the  amount  of 
damages.  These  authorities  probably  correctly  hold 
the  law  on  the  subject.  At  any  rate,  the  defendant 
had  the  full  benefit  of  all  they  allow. 
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But  admitting  the  request  and  refusal  as  evidence  to 
be  considered  by  the  jury,  as  the  court  did  in  this 
ease,  the  instruction  was  properly  refused  as  violating 
the  rule  that  particular  items  of  proof  must  not  be 
pointed  out  to  the  jury  in  the  instructions  in  a  manner 
that  especially  emphasizes  those  matters.  Defendant 
offered  in  evidence  a  photograph  of  the  plaintiff  walk- 
ing to  the  court  room,  apparently  showing  her  in  good 
physical  condition ;  that  was  also  evidence  for  the  con- 
sideration of  the  jury,  but  it  certainly  would  have  been 
error  for  the  court  by  an  instruction,  to  have  directed 
the  attention  of  the  jury  to  that  photograph  and  told 
them  they  might  consider  it  as  evidence.  The  principle 
is  the  same.  All  evidence  offered  and  admitted  by  the 
court  was  proper  for  the  consideration  of  the  jury, 
and  it  is  not  proper  to  single  out  any  particular  item 
and  give  it  special  prominence  before  the  jury. 

Plaintiff's  counsel  in  his  final  argument  to  the  jury 
said,  * '  In  cases  of  this  kind  there  is  a  tendency  not  to 
hold  corporations  to  strict  enough  accountability.'* 
Defendant's  counsel  objected  and  excepted  to  the 
statement  as  improper  and  inflammatory.  Plaintiff's 
counsel  immediately  withdrew  the  remark  and  asked 
the  jury  to  disregard  it  and  the  court  instructed  the 
jury  orally  that  such  remarks  by  counsel  were  im- 
proper and  that  they  should  disregard  them.  It  does 
not  appear  in  what  connection  the  renaark  was  made, 
and  it  seems  improbable  and  practically  impossible 
that  the  jury  should  have  been  influenced  by  the  pro- 
ceedings in  that  connection  to  the  detriment  of  the 
defendant. 

It  would  seem  more  probable  that  the  occurrence 
would  have  prejudiced  them  against  the  plaintiff.  The 
remark  was  not  one  of  a  character  to  be  considered 
likely  to  influence  the  jury,  notwithstanding  its  vrtth- 
drawal  and  the  oral  instruction  of  the  court  to  dis- 
regard it. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment is  therefore  affirmed. 

Affirmed. 
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Georgia  Sloenm^  Appellee,  t.  Peoria  Bail  way  Com- 
pany, Appellant. 

Gen.  No.  5,192. 

1.  Cabbiebs — stopping  car  at  unsafe  place.  Where  the  gravamen 
of  the  charge  In  a  declaration  1b  that  the  defendant  street  railroad 
company  did  not  furnish  the  plaintiff,  while  a  passenger,  a  safe 
place  to  alight,  hut  negligently  directed  her,  on  a  dark  night,  to 
alight  at  an  Improper  and  dangerous  place,  which  It  knew,  or 
might  with  reasonable  care  have  known  was  unsafe,  and  that  she, 
while  using  due  care  for  her  own  safety,  In  stepping  from  the  car, 
had  her  ankle  turned  by  reason  of  the  rough  and  broken  condition 
of  the  street,  causing  her  to  fall  and  be  Injured,  etc.,  a  cause  of  ac- 
tion is  averrrd. 

2.  Cabrikbs — stopping  car  at  unsafe  place,  A  street  railway  com- 
pany, having  the  right  to  select  the  place  at  which  a  passenger  is 
to  alight,  must  select  a  safe  place,  and  while  It  may  not  be  respon- 
sible for  the  condition  of  a  street,  unless  It  be  between  or  In  the 
Immediate  vicinity  of  its  tracks.  It  Is  liable  to  a  passenger.  Injured, 
without  his  own  fault,  In  consequence  of  Its  stopping  a  car  for 
passengers  to  alight  at  an  Improper  or  dangerous  place,  which  it 
knows,  or  should  know,  with  reasonable  care  Is  unsafe,  especially 
when  no  warning  Is  given  the  passenger. 

3.  Cabbiebs — stopping  car  at  unsafe  place.  Where  a  passenger 
Is  Induced  to  alight  from  a  street  car  in  darkness,  at  a  place  where 
the  street  is  being  repaired  and  In  a  rough  and  unsafe  condi- 
tion, and  steps  from  the  car  on  a  loose  brick  and  Is  Injured  In  fall- 
ing, before  she  Is  clear  of  the  car  and  while  still  a  passenger,  the 
company  Is  liable  for  negligence  In  causing  her  to  alight  at  an  un- 
safe place,  and  there  Is  no  question  of  proximate  cause. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslib 
D.  PuTEBBAuoH,  Judge,  presiding.  Heard  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

PiNKNEY  &  McRoBEBTS,  f  or  appellant. 

Clabbnoe  W.  Hbtl  and  Shblton  F.  McGbath,  for 
appellee. 

Mb.  Justice  Oabnes  delivered  the  opinion  of  the 
court 
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Appellee,  Georgia  Slocuin,  was  in  the  evening  of  De- 
cember 29, 1911,  a  passenger  on  a  street  car  o^  the  ap- 
pellant company  in  Peoria,  Illinois;  she  was  going 
home  and  desired  to  alight  at  the  crossing  of  Arm- 
strong avenue ;  that  crossing  was  paved,  but  the  street 
on  which  the  car  was  proceeding  was  beyond  that  point 
in  a  rough  condition  occasioned  by  work  that  had  been 
done  thereon  and  suspended  previous  to  this  time  be- 
cause of  freezing  weather;  she  told  the  conductor  she 
wished  to  alight  on  Armstrong  avenue  but  he  ran  the 
car  fifty  feet  or  more  past  the  avenue  to  a  siding  and 
then  stopped;  she  and  two  or  three  other  passengers 
then  got  off  the  car  at  the  invitation  of  the  conductor 
and  in  his  presence ;  it  was  dark,  the  ground  was  frozen 
and  uneven  and  the  distance  from  the  lower  step  of 
the  car  was  greater  than  if  it  had  been  standing  at 
the  intersection  of  the  street  on  the  pavement ;  as  she 
stepped  down  one  foot  struck  on  a  brick  or  chunk  of 
frozen  earth  turning  her  ankle ;  she  fell  to  the  ground 
receiving  an  injury  to  the  ankle  from  which  she  had 
not  entirely  recovered  at  the  time  of  the  trial  in  May, 
1912.  The  street  was  not  lighted  at  the  avenue  cross- 
ing or  at  the  point  where  the  accident  occurred.  She 
did  not  know  when  she  stepped  from  the  car  whether 
she  was  at  the  crossing  or  not,  and  was  not  warned  by 
any  one  of  any  danger  of  alighting  at  that  place.  The 
street  at  that  point  had  for  some  time  been  in  a  rough 
condition  that  was  or  should  have  been  known  by  ap- 
pellant. The  case  was  tried  on  a  declaration  averring 
the  facts  substantially  as  above  stated  without  much 
controversy  about  them  in  the  evidence,  and  resulted 
in  a  verdict  and  judgment  for  $460.  Appellant  proved 
on  the  trial  that  the  part  of  the  street  on  which  ap- 
pellee stepped  from  the  car  was  outside  of  the  strip 
which  it  was  required  by  ordinance  to  keep  in  repair, 
and  urges  here  that  it  is  therefore  not  liable  for  the 
injury  and  that  it  was  not  actionable  negligence  to  run 
past  the  street  crossing  before  stopping  to  permit  ap- 
pellee to  alight.    It  is  also  insisted  that  the  declara- 
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tion  did  not  state  a  cause  of  action  and  is  bad  on  mo- 
tion to  arrest.  These  questions  are  properly  preserved 
for  our  consideration.  The  declaration  charges  a  duty 
of  defendant  to  furnish  plaintiff  a  reasonably  safe 
place  in  which  to .  alight,  that  it  was  dark  and  the  car 
stopped  at  a  place  where  the  condition  of  the  street 
was  dangerous  and  unsafe,  that  the  defendant  negli- 
gently directed  plaintiff  to  alight  at  that  place  and 
that  it  knew  or  by  the  exercise  of  reasonable  diligence 
could  have  known  that  it  was  dangerous  and  unsafe. 
These  allegations  of  duty  and  negligence  were  coupled 
with  the  averment  that  the  defendant  negligently  ran 
by  the  street  crossing;  that  was  only  descriptive  of  the 
situation.  The  gravamen  of  the  charge  is  that  ap- 
pellant did  not  furnish  appellee,  its  passenger,  a  safe 
place  to  alight  from  its  car,  but  invited  her  to  alight 
at  an  unsafe  place  and  one  which  it  knew  or  might  with 
reasonable  care  have  known  was  unsafe,  and  that  she 
while  using  due  care  for  her  own  safety  in  stepping 
from  the  car  stepped  upon  a  portion  of  said  street 
which  was  in  such  a  rough  and  broken  condition  as 
to  cause  her  left  ankle  to  turn,  etc. 

It  is  not  material  whose  duty  it  was  to  keep  the 
streets  in  proper  condition.  If  appellant  knew  or 
should  have  known  that  the  street  was  unsafe,  it  was 
its  duty  to  warn  its  passengers  of  the  fact,  and  if 
necessary  stop  its  car  at  some  other  place  that  was 
safe.  The  substance  of  the  charge  is  not  that  appel- 
lant failed  to  stop  at  the  crossing  or  failed,  to  keep 
the  street  in  repair  but  that  it  invited  appellee,  its 
passenger  to  alight  in  an  unsafe  place.  If  there  had 
been  a  deep  excavation  in  that  part  of  the  street  known 
to  appellant  and  it  had  stopped  its  car  at  the  brink  and 
invited  or  even  knowingly  permitted  its  passengers 
to  there  alight,  it  would  hardly  occur  to  anyone  that  it 
could  base  a  defense  on  the  fact  that  it  was  in  no  way 
responsible  for  the  condition  of  the  street.  '^  While  a 
street  railway  company  may  not  be  responsible  for  the 
condition  of  the  street,  unless  it  be  between  or  in  the 
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immediate  vicinity  of  its  track,  yet  it  will  be  liable  to  a 
passenger  injured  without  his  own  fault,  in  conse- 
quence of  stopping  its  oar  for  the  passenger  to  alight, 
at  an  improper  or  dangerous  place,  especially  where 
no  warning  of  the  danger  is  given  io  the  passenger/' 
Thompson  on  Negligence,  Vol.  3,  sec.  3525.  A  carrier 
**  having  the  right  to  select  the  place  at  which  the  pas- 
senger is  to  alight,  it  must  select  a  safe  place. ' '  West 
Chicago  St.  B.  Co.  v.  Buckley,  102  111.  App.  314.  "A 
street  railway  company  is  not  responsible  for  the  con- 
dition  of  the  streets  on  which  it  operates  its  cars,  but 
it  is  bound  to  exercise  proper  care  to  stop  its  cars  for 
the  discharge  of  passengers  at  a  safe  and  suitable 
place  for  that  purpose.''  Stewart  v.  St.  Paul  City  By. 
Co.,  78  Minn.  110.  The  declaration  stated  a  cause  of 
action  and  is  supported  by  the  evidence. 

It  is  argued  that  the  act  of  the  defendant  was  not  the 
proximate  cause  of  the  injury.  There  are  some  re- 
ported cases  where  the  act  complained  of  was  carrying 
the  passenger  beyond  his  destination  and  he  was  in- 
jured in  returning  by  the  negligence  of  some  third 
party.  That  condition  raises  that  question,  but  here 
appellee  was  injured  before  she  was  clear  of  the  car, 
while  she  was  still  a  passenger,  by  the  negligence  of 
appellant  in  causing  her  to  alight  at  that  place ;  there 
is  no  question  of  proximate  cause  here.  Appellant 
offered  and  the  court  refuse "  instructions  embodying 
its  view  of  the  law  as  heretofore  stated  and  held  un- 
tenable. The  court  did  not  err  in  refusing  these  in- 
structions. 

Finding  no  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 
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Henry  Mier,  Appellee^  y.  Ghieago,  Milwankee  &  St. 
Paul  Sailway  Company^  Appellant. 

Gen.  No.  6,735. 

1.  New  tbial — newly  discovered  evidence.  The  fact  that  a  wit- 
ness by  whom  alleged  newly  discovered  evidence  would  have  been 
given  resides  far  away  from  the  place  of  trial,  tends  to  support  de- 
fendant's affidavit,  on  motion  for  new  trial,  that  he  did  not  know 
of  the  evidence  and  in  the  exercise  of  diligence  could  not  have 
known  of  it 

2.  Appeals  and  ebbobs — when  judgment  reversed.  In  an  action 
for  damage  to  race  horses  from  taking  cold  while  held  in  a  car 
over  night,  a  Judgment  for  plaintiff  will  be  reversed  and  remanded 
where  a  careful  examination  of  the  entire  record  convinces  the  court 
there  should  be  an  opportunity  for  further  investigation. 

3.  Bailment — when  "bailee  of  horse  may  recover  for  injury. 
Plaintiff  is  entitled  to  recover  for  injury  to  a  horse  which  he  has  as 
bailee  under  a  lease  from  the  owner. 

4.  Cabbiebs — bill  of  lading,  A  bill  of  lading  on  which  horses 
injured  were  shipped  is  inadmissible  when  not  properly  identified. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
William  H.  Gest,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
12,  1913. 

William  A.  Meesb  and  Fbank  J.  Landee,  for  appel- 
lant. 

J.  T.  &  S.  R.  Kenworthy,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  in  assumpsit,  brought  to  recover 
damages  alleged  to  have  been  sustained  by  injury 
from  taking  cold,  etc.,  of  two  horses  **May  C,''  a  pac- 
ing mare  owned  by  appellee,  and  ^'Kittle  B,"  a  run- 
ning mare  owned  by  John  Looney,  and  under  lease 
to  appellee,  while  in  the  yards  of  appellant  at  Daven- 
port, Iowa,  on  the  night  of  September  4,  1908,  in  a 
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car  where  they  were  wrongfully  held  by  appellant 
that  night  because  of  a  misunderstanding  as  to  pay- 
ment of  freight.  The  suit  was  begun  December  22, 
1908,  the  damages  laid  at  $2,000  and  afterwards  by 
amendment  reduced  to  $1,999.  John  Looney,  the 
owner  of  ^'Kittie  B'*  is  an  attorney  at  law  and  filed 
the  praecipe  and  declaration  in  the  case.  The  general 
issue  wag  filed  and  the  case  tried  with  a  jury  in  No- 
vember, 1911,  resulting  in  a  verdict  and  judgment  for 
the  full  amount  of  the  ad  damnum. 

It  is  admitted  by  appellant's  attorneys  that  it  is 
liable  for  at  least  nominal  damages,  and  a  new  trial 
is  here  urged  mainly  on  the  ground  that  the  damages 
are  excessive  and  that  the  court  erred  in  not  granting 
a  new  trial  because  of  newly  discovered  evidence. 
The  claim  of  appellee  is  that  the  mare  *'May  C  was 
five  years  old ;  had  been  trained  and  driven  three  sea- 
sons by  him  and  his  men;  that  she  had  never  won  a 
race,  but  had  been  held  back  in  races  to  prevent  her 
getting  a  mark;  and  was  very  valuable  as  a  racing 
prospect;  that  because  of  injuries  resulting  from  her 
treatment  and  exposure  on  the  night  in  question  she 
became  disabled  and  of  no  value  as  a  race  horse,  and 
was  thereafter  only  valuable  as  a  driver.  Her  value 
before  that  night  is  placed  by  the  testimony  of  ap- 
pellee at  $3,000  or  more  and  after  at  $500  or  $600. 
The  damage  to  ^^Kittie  B'*  is  claimed  to  be  about 
$500;  therefore  about  $1,400  or  $1,500  of  the  verdict 
must  be  placed  on  damages  to  '^May  C.*'  Appellee's 
evidence,  considered  alone,  fairly  established  his 
claim.  But  it  appears  from  appellant's  evidence,  un- 
contradicted and  unexplained,  that  appellee  sold 
''May  C"  November  10,  1908,  for  $750  to  E.  R.  Elliott 
&  Co.  of  Madison,  Wisconsin ;  that  they  kept  her  about 
a  year  and  until  after  they  got  through  racing  in  the 
fall  of  1909 ;  that  they  bought  and  used  her  as  a  racing 
horse,  and  that  she  was  in  fine  condition  all  that  time. 
This  fact  compels  the  conclusion  that  appellee  and  his 
witnesses  were  mistaken  as  to  the  extent  of  the  in- 
jury sustained  by  *'May  C"  on  the  night  in  question. 
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The  claim  of  newly  discovered  evidence  presented 
by  appellant  on  its  motion  for  a  new  trial  is  that  on 
October  27,  1908,  appellee  advertised  ''May  C  for 
sale  in  The  Horse  Eeview,  a  newspaper  published  in 
Chicago,  Illinois,  as  a  race  horse.  And  that  the  rea- 
son for  his  not  driving  her  in  races  at  different  Fair 
Grounds  shortly  after  September  4,  1908,  was  that  he 
had  been  suspended  from  the  American  Trotting  As- 
sociation for  non-payment  of  dues,  and  not  because 
the  mare  was  disabled  as  he,  in  his  testimony  as  a  wit- 
ness stated.  The  witnesses  by  whom  it  is  alleged  this 
testimony  would  be  given  resided  so  far  away  from 
the  place  of  the  trial  that  there  is  much  reason  in 
support  of  appellant's  contention  and  affidavit  that  it 
did  not  know  of  this  evidence  and  in  the  exercise  of 
diligence  could  not  have  known  of  it.  But  independ- 
ent of  this  question  of  newly  discovered  evidence,  in 
the  language  of  our  Supreme  Court  in  Wilder  v. 
Greenlee,  49  111.  254:  ''A  careful  examination  of  the 
entire  record,  has  left  us  with  a  firm  conviction  that 
there  should  be  an  opportunity  given  for  a  further  in- 
vestigation. ' ' 

It  is  objected  that  appellee  could  not  recover  for 
the  injury  to  ''Kittie  B'*  because  he  was  not  her 
owner.  He  had  her  under  lease  and  his  right  as  bailee 
to  recover  can  hardly  be  questioned.  Chicago  &  N. 
W.  E.  Go.  V.  Shultz,  55  111.  421.  It  is  also  objected 
that  the  court  refused  to  admit  in  evidence  the  bill 
of  lading  on  which  the  horses  were  shipped.  Appel- 
lee's answer  is  that  the  paper  was  not  properly  iden- 
tified when  offered  in  evidence  by  appellant,  and  the 
record  seems  to  sustain  him. 

The  judgment  is  reversed  and  the  case  remanded 
for  a  new  trial. 

Reversed  and  remanded. 
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W.  Arthur  Latham,  Appellee,  t.  Cleyeland,  Ginein- 
nati,  Chicago,  &  St.  Louis  Railway  Company,  Ap- 
pellant. 

Gen.  No.  5,740. 

1.  iNBTEUcnowB — reference  to  declaration.  An  instruction  that 
the  questions  involved  as  alleged  in  the  plaintiff's  declaration,  ex- 
cept the  second  and  third  counts  thereof,  of  negligence  on  the  part 
of  defendant,  and  the  exercise  of  reasonable  care  and  control  of 
plaintifTs  property,  are  what  are  known  as  questions  of  fact,  which 
it  is  the  duty  and  province  of  the  jury  to  determine  under  the  law 
and  evidence  in  the  case,  is  not  erroneous  in  referring  to  the  dec- 
laration. 

2.  Automobiles — allegation  of  due  care.  In  an  action  for  dam- 
age to  an  automobile  resulting  from  a  collision,  an  allegation  that 
plaintiff  by  his  agent  was  driving  said  automobile  with  due  care 
and  diligence  is  a  sufficient  allegation  of  due  care. 

3.  Automobiles — instructions  as  to  conduct  of  chauffeur  at  time 
of  collision.  In  an  action  for  damage  to  an  automobile  resulting 
from  a  collision,  an  instruction  directing  the  attention  of  the  Jury 
to  the  conduct  of  the  chauffeur  at  the  time  of  the  accident  to  deter- 
mine whether  plaintiff  was  in  the  exercise  of  due  care  is  proper. 

4.  Automobiles — when  education  and  training  of  chauffeur  is 
not  at  issue.  In  an  action  for  damage  to  an  automobile  resulting 
from  a  collision,  it  is  improper  to  instruct  the  jury  that  one  of  the 
issues  is  whether  the  chauffeur  was  competent  and  that  the  burden 
of  proof  is  on  plaintiff  to  show  that  he  is. 

5.  Automobiles — whether  chauffeur  exercised  due  care.  In  de- 
termining whether  a  chauffeur  was  in  the  exercise  of  due  care  at 
the  time  of  a  collision  it  is  immaterial  whether  he  was  educated 
or  uneducated  in  the  business. 

6.  Instructions — reference  to  declaration.  Instructions  should 
not  refer  the  jury  to  the  declaration  to  determine  what  the  issues 
are. 

7.  Instructions — where  one  count  does  not  state  complete  cause 
of  action.  It  is  error  to  instruct  the  jury  ^hat  plaintiff  is  entitled 
to  recover  if  he  has  proved  any  one  count  of  his  declaration  where 
there  is  one  count  that  does  not  state  a  complete  cause  of  action. 

8.  Instructions — as  to  obstructing  highway.  An  instruction  as 
to  the  effect  of  obstructing  a  highway  "as*  charged  In  the  declara- 
tion" is  not  erroneous  because  of  such  reference  to  the  dedara* 
tion. 

9.  Automobiles — contributory  negligence.  Where  an  instruction 
as  offered  directs  a  verdict  for  defendant  If  the  Jury  belleye  plain* 
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Uff  was  violating  Sec  10  of  the  "Motor  Vehicle  Law"  It  Is  prop- 
erly modified  so  as  to  provide  that  such  negligence  must  have  con- 
tributed to  the  injury. 

10.  Negligence — violation  of  statutory  regulations.  While  the 
disregard  of  statutory  regulations  by  defendant  as  to  speed  of 
trains,  giving  signals,  etc.,  is  negligence  per  ae,  yet  proof  of  such 
negligence  does^  not  entitle  plaintiff  to  recover,  without  further 
proof  that  it  caused  the  injury  complained  of. 

11,  Evidence — burden  of  proof.  The  burden  of  proving  that  de- 
fendant's negligence  In  violating  a  statutory  regulation  caused  the 
Injury  is  on  the  plalntift. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Charixs  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Re- 
hearing denied  April  3,  1913.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

W.  B.  Hunter,  for  appellant;  Glennton,  Cabt, 
Walkee  &  Howe,  of  counsel. 

Cooper  &  Hobbie,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  second  jury  trial  in  this 
case.  A  statement  of  the  pleadings  and  evidence  in 
the  first  trial  is  found  in  164  111.  App.  559.  The  plead- 
ings have  not  been  changed  and  the  evidence  shows 
the  facts  as  recited  in  that  opinion,  except  the  track 
crosses  the  street  at  the  point  in  question  from  north- 
west to  southeast  instead  of  northeast  to  southwest 
as  there  stated.  The  law  as  to  the  measure  of  dam- 
ages announced  by  this  court  in  that  opinion  was  fol- 
lowed. No  instruction  was  given  based  on  proof  of 
*Hhe  allegations  contained  in  one  or  more  counts  of 
the  declaration.^*  The  second  instruction  which  we 
there  criticise  as  an  i\  tract  proposition  of  law  was 
changed  by  directing  it  specifically  to  the  crossing 
in  question.  No  material  error  in  admitting  or  refus- 
ing evidence  is  pointed  out,  but  it  is  urged  that  the 
court  erred  in  giving  instructions  for  the  plaintiff  and 
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in  modifying  two  of  the  twenty-eight  instructions  read 
for  the  defendant. 

The  first  of  plaintiff^s  instructions  given  read, 
''The  Court  instructs  the  jury  that  the  questions  in- 
volved herein,  as  alleged  in  the  plaintiff's  declaration, 
except  the  second  and  third  counts  thereof,  of  negli- 
gence on  the  part  of  the  defendant,  if  any,  and  the 
exercise  of  reasonable  care  on  the  part  of  those  in 
charge  and  control  of  the  plaintiff's  property,  if  any, 
are  what  are  known  as  questions  of  fact,  which  it  is 
the  duty  and  province  of  the  jury  to  determine  under 
the  law  and  the  evidence  in  the  case."  Substantially 
the  same  instruction  was  approved  in  Chicago  &  J. 
Elec.  Ey.  Co.  v.  Patton,  219  111.  214,  and  has  been  ap- 
proved in  several  other  cases  in  our  Supreme  and 
Appellate  Courts.  But  it  is  argued  that  it  is  bad  in 
this  case,  because  it  sends  the  jury  to  the  declaration 
to  determine  what  negligence,  if  any,  was  alleged,  and 
it  is  said  that  the  first  count  in  the  declaration  is  bad 
in  not  alleging  due  care  on  the  part  of  the  plaintiff  at 
the  time  in  question.  The  allegation  in  that  count  is : 
''And  while  plaintiff,  by  his  agents,  with  all  due  care 
and  diligence  was  driving  said  automobile  on  Hobbie 
avenue  across  said  right  of  way."  It  is  insisted  that 
tihis  is  not  equivalent  to  an  allegation  of  due  care  on 
the  part  of  the  plaintiff  and  suggested  that  the  plain- 
tiff might  not  have  been  in  the  exercise  of  due  care 
in  the  selection  of  his  chauffeur.  Some  evidence  was 
introduced  on  the  question  of  the  training  of  the 
chauffeur,  and  the  court,  at  the  instance  of  appellant, 
instructed  the  jury  that  one  of  the  issues  in  the  case  was 
whether  he  was  a  competent  chauffeur  and  that  the 
burden  of  proof  was  on  plaintiff  to  show  that  he  was. 
There  was,  in  our  opinion,  no  such  issue  in  the  case. 
The  question  was  whether  the  chauffeur  at  the  time 
and  place  was  in  the  exercise  of  due  care.  If  he  was 
up  to  that  standard,  it  is  entirely  immaterial  whether 
he  was  educated  or  uneducated  in  the  business.  If  he 
was  not,  it  is  quite  as  immaterial  that  he  may  have 
been  the  best  educated  and  most  skilful  of  chaiiffeurs. 
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The  plaintiff  himself  was  not  present  at  the  time  of 
the  accident  and  there  is  no  suggestion  that  anything 
he  didy  or  failed  to  do  other  than  hiring  Dole,  the 
chauffeur,  had  any  influence  on  the  occurrence.  The 
court  at  the  instance  of  appellant  instructed  the  jury 
that  the  acts  and  conduct  of  the  chauffeur  were  the  acts 
of  the  plaintiff,  and  if  the  collision  occurred  by  reason 
of  the  lack  of  due  diligence  on  the  part  of  the  chauf- 
feur, the  plaintiff  could  not  recover.  Under  the  evi- 
dence in  this  case  the  court  properly  directed  the 
attention  of  the  jury  to  the  conduct  of  the  chauffeur 
at  the  time  of  the  accident  to  determine  the  question 
whether  the  plaintiff  was  in  the  exercise  of  due  care. 
It  is  not  error  to  refer  to  the  declaration  in  instruc- 
tions to  the  jury.  It  is  common  practice  to  refer  in 
instructions  to  various  matters  '^as  claimed  in  the 
declaration. "  It  is  true,  as  held  in  Krieger  v.  Aurora, 
E.  &  C.  E.  Co.,  242  111.  544 ;  Devaney  v.  Otis  Elevator 
Co.,  251  111.  29,  and  Cantwell  v.  Harding,  249  111.  354, 
that  the  jury  should  not  be  sent  to  the  declaration  to 
determine  what  the  issues  are,  and  that  it  is  error  to 
instruct  them  that  the  plaintiff  is  entitled  to  recover 
if  he  has  proved  any  one  count  of  his  declaration  in 
cases  where  there  is  one  count  that  does  not  state  a 
complete  cause  of  action.  And  it  is  also  true  that  it  is 
ordinarily  useless  to  refer  the  jury  to  the  declara- 
tion; that,  in  practice,  the  declaration  is  of  ten  not  sent 
to  the  jury  room,  and  almost  never  read  to  them ;  that 
if  it  was  they  would  not  very  well  understand  it.  But 
in  this  state  the  practice  has  been  so  long  and  firmly 
established  of  qualifying  many  phrases  in  instruc- 
tions by  the  words,  *^as  charged  in  the  declaration'^ 
that  error  cannot  be  predicted  on  that  qualification 
until  the  law  in  that  respect  is  changed.  Plaintiff's 
fourth  instruction  read:  **You  are  instructed  by  the 
Court  that  the  defendant  had  no  right  to  obstruct  a 
public  highway  by  stopping  any  train,  or  by  leaving 
any  car  or  locomotive  engine  standing  on  its  track, 
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where  the  same  intersects  or  crosses  such  public  high- 
way, except  for  the  purpose  of  receiving  or  discharg- 
ing passengers  or  freight,  or  for  taking  in  or  setting 
out  cars,  or  to  receive  the  necessary  fuel  and  water, 
and  in  no  case  to  exceed  ten  minutes  for  each  train, 
car  or  locomotive  engine.  And  if  you  believe  from  a 
preponderance  of  the  evidence  that  the  defendant  did 
so  obstruct  a  public  highway,  as  charged  in  the  dec- 
laration, and  that  by  reason  of  said  obstruction  and 
as  the  proximate  result  thereof,  plaintiff's  property 
was  injured  as  charged  in  the  declaration,  and  if  you 
further  believe  from  a  preponderance  of  the  evidence 
that  plaintiff's  employe,  in  charge  of  plaintiff's  auto- 
mobile, was  at  all  times  in  the  exercise  of  ordinary  and 
reasonable  care  for  the  safety  of  said  automobile,  then 
and  in  that  case  you  will  find  for  the  plaintiff. ' '  This 
instruction  is  attacked  on  the  ground  that  it  sends  the 
jury  to  the  declaration  to  ascertain  what  obstruction 
is  there  charged,  and  it  is  said  that  there  is  no  charge 
in  the  declaration  that  appellant  obstructed  public 
travel.  The  seventh  count  charged  obstructing  a  pub- 
lic highway  in  violation  of  the  statute,  substantially 
as  stated  in  the  instruction  and  averred  that  in  so 
doing  appellant  obstructed  view  and  hearing,  but  that 
averment  did  not  lessen  the  force  of  the  allegation 
of  obstructions  in  violation  of  statutory  provisions, 
and  left  the  court  very  properly  to  instruct  the  jury 
what  those  provisions  are,  and  if  appellant  did  so  ob- 
struct the  street  and  it  was  the  proximate  cause  of 
the  injury,  and  the  plaintiff  was  at  the  time  in  the 
exercise  of  due  care  as  stated  in  the  instruction,  we 
see  no  reason  why  a  verdict  for  plaintiff  would  not 
necessarily  follow.  Other  of  plaintiff's  instructions 
are  objected  to  for  reasons  that,  so  far  as  they  seem 
important  to  us,  have  been  answered  above.  We  find 
no  material  error  in  plaintiff's  instructions.  The 
court  modified  an  instruction  for  appellant  by  insert- 
ing the  words  enclosed  in  parenthesis,  so  that  it  read 
as  follows:    ''The  statute  of  this  state  provides  that 
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no  person  shall  drive  an  antomobile  npon  any  public 
highway  at  a  greater  speed  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  and  the  use  of  the 
ways,  or  so  as  to  endanger  the  life  or  limb,  or  injure 
the  property  of  another,  and  if  you  believe  from  the 
evidence  that  the  automobile  in  question  at  the  time 
of  the  collision,  was  being  driven  at  a  greater  speed 
than  was  reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  street  at  the  place  in  question, 
or  was  driven  so  as  to  endanger  the  life  or  limb  or 
injure  the  property  of  another  (and  that  thereby  the 
driver  of  the  automobile  contributed  to  the  injury 
complained  of),  then  under  the  law  you  should  find 
the  defendant  not  guilty  f  It  is  urged  that  there  was 
material  error  in  refusing  the  instruction  as  asked 
and  in  its  modification  as  read.  The  instruction  as 
offered  directed  a  verdict  for  defendant,  if  the  jury 
believe  from  the  evidence  the  plaintiff  was  at  the  time 
of  the  collision  violating  the  provisions  of  Section 
10  of  the  '^ Motor  Vehicle  Law"  then  in  force.  We 
held  on  the  former  hearing  of  this  case  that  it  was 
immaterial  whether  the  chauffeur  wore  a  badge  in 
sight  as  required  by  the  statute,  as  the  location  of  the 
badge  in  no  way  contributed  to  the  accident.  It  is 
settled  law  in  this  state  that  while  the  disregard  of 
statutory  regulations  by  defendant  as  to  speed  of 
trains,  giving  of  signals,  etc.,  is  negligence  per  se,  still 
proof  of  such  negligence  does  not  entitle  the  plaintiff 
to  recover  without  further  proof  that  it  caused  the  in- 
jury complained  of.  Chicago  &  E.  I.  E.  Co.  v.  Mc- 
Kean,  40  111.  218,  and  many  cases  cited  and  following 
that  case. 

The  burden  of  proof  is  on  the  plaintiff  to  show  the 
neglect  caused  the  injury.  Quincy,  A.  &  St.  L.  E.  Co. 
V.  Wellhoener,  72  111.  60.  The  Supreme  Court  has 
applied  this  principle  to  the  plaintiff,  as  well  as  the 
defendant,  and  held  in  the  case  of  an  engineer  killed 
while  running  his  engine  in  violation  of  a  speed  ordi- 
nance that  while  his  conduct  was  negligence  per  se, 
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it  did  not  preclude  recovery  for  his  death,  unless  that 
negligence  contributed  to  the  injury.  Lake  Shore  & 
M.  S.  E.  Co.  V.  Parker,  131  HI.  557,  and  with  a  simi- 
lar question  before  it,  the  Supreme  Court  said  in  Star 
Brewery  Co.  v.  Hauck,  222  111.  348:  **  Even,  if  de- 
ceased had  been  engaged  in  the  violation  of  an  ordi- 
nance, to  bar  a  recovery  on  that  ground  it  must  ap- 
pear that  such  violation  of  the  ordinance  was  the 
proximate  and  eflScient  cause  of  the  injury.  It  will 
be  seen  from  these  authorities  that  the  court  did  not 
err  in  either  refusing  the  instruction  as  offered  or 
modifying  it  as  given.  It  is  not  claimed  that  the  dam- 
ages awarded  by  the  jury  are  excessive.  There  was 
much  conflict  in  the  evidence  upon  several  questions 
material  to  the  issues,  but  in  our  opinion  the  verdict 
is  supported  by  the  evidence. 

We  find  no  material  error  of  the  trial  court  in  his 
instructions  to  the  jury,  therefore  the  judgment  will 
be  affirmed. 

Affirmed. 


Marie   Crandall^   Appellee^   t«   Continental    Casualty 

Company,  Appellant. 

Gen.  No.  5,749. 

1.  iNBtntANCB — construction  of  contract.  Where  there  Is  no  am- 
biguity or  uncertainty  in  a  contract  of  insurance  courts  are  bound 
to  construe  it  according  to  its  plain  terms. 

2.  iNsuBANCE — injury  fatcU  because  of  pre-existing  disease. 
Where  the  insured  dies  from  the  contributing  causes  of  choking 
on  food  and  a  pre-existing  abscess  in  the  oesophagus,  no  recovery 
can  be  had  under  a  policy  providing  for  payment  if  the  invured 
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"should  receive  bodily  injury  which  was  effected  directly  and  inde- 
pendently of  all  other  causes  through  external  violent  and  purely 
accidental  means  resulting  in  death  of  insured  necessarily  and 
solely  from  such  injury." 

3.  IN8UBAI7CE — wheti  immaterial  whether  pre-existing  disease 
tohich  contributed  in  causing  death  was  alone  fatal.  Where  choking 
on  food  and  a  pre-existing  abscess  in  the  oesophagus  are  the  con- 
tributing causes  of  the  death  of  the  insured  It  is  immaterial  whether 
the  abscess  alone  was  necessarily  fatal  when  recovery  is  sought 
on  a  policy  providing  for  payment  in  case  of  death  from  bodily 
injury  effected  directly  and  independently  of  all  other  causes 
through  external,  violent  and  purely  accidental  means. 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon.  Cltdx 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  with  finding  of  facts.  Opinion  filed  March 
12,  1913. 

WoLFENBABGEB  &  May  and  M.  P.  CoBNEuus,  f  or  ap- 
pellant ;  Manton  Mavebick,  of  counsel. 

RoBEBT  N.  MoCoBMicK,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
conrt. 

This  is  a  suit  in  assumpsit  npon  a  health  and  acci- 
dent insurance  policy  issued  by  appellant  to  the  hus- 
band of  appellee,  May  11,  1905.  The  insured  died 
September  8,  1911,  and  appellee  is  his  beneficiary. 
The  declaration  sets  out  the  policy  in  full,  but  the 
question  here  arises  on  the  promise  to  pay  the  sum 
of  $400  if  the  insured  *' should  receive  bodily  injury 
which  was  effected  directly  and  indepencjently  of  all 
other  causes  through  external,  violent  and  purely  ac- 
cidental means  resulting  in  death  of  insured  neces- 
sarily and  solely  from  such  injury''  within  ninety 
days  thereafter.  It  is  averred  that  on  September  6, 
1911,  the  insured,  ''while  in  the  act  of  eating  food, 
accidentally  choked  thereon,  and  there  and  thereby  re- 
ceived personal  bodily  injury  which  was  effected  di- 
rectly and  independently  of  all  other  causes  through 
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external,  violent  and  purely  accidental  means  as 
aforesaid,  and  from  which  personal  bodily  injury, 
within  ninety  days  after  receiving  the  same,  the  death 
of  the  insured  resulted  necessarily  and  solely  from 
such  injury.  ^  ^  The  plea  of  general  issue  and  a  special 
plea  were  filed,  the  special  plea  setting  up  a  release. 
In  the  view  we  take  of  the  case,  it  will  be  unnecessary 
to  consider  the  issue  raised  on  the  special  plea.  The 
verdict  and  judgment  was  for  plaintiff. 

Appellant  says  there  is  no  dispute  about  the  facts. 
Appellee  says  certain  of  the  important  facts  are  not 
in  dispute  and  does  not  point  out  any  material  ones 
that  are  in  dispute.  The  evidence  disclosed  without 
contradiction  that  Alonzo  L.  Crandall,  the  insured, 
was  a  man  about  fifty  years  of  age,  apparently  in  the 
average  state  of  health  of  a  man  of  his  years,  em- 
ployed in  the  freight  department  of  a  local  railroad 
and  had  been  steadily  employed  at  manual  and  cleric- 
al work  for  a  number  of  years  before  his  death,  ex- 
cept for  about  a  month  in  October,  1910,  when  he  was 
suffering  from  an  accident  and  injury  for  which  he 
received  a  payment  from  appellant  under  this  same 
policy,  that  he  apparently  recovered  from  that  injury 
and  up  to  the  time  of  the  accident  in  question  here 
had  no  knowledge  that  any  disease,  or  serious  bodily 
infirmity  existed  in  consequence  of  that  injury;  that 
at  noon  on  September  6,  1911,  he  was  eating  some 
meat  pie  and  a  portion  of  it  became  lodged  in  the 
oesophagus  about  fourteen  inches  from  the  teeth, 
which  brought  on  coughing  and  straining  in  an  ejffort 
to  dislodge  the  obstruction,  which  was  not  accom- 
plished, and  he  went  to  work  as  usual  about  twenty 
minutes  later.  He  came  home  from  work  that  even- 
ing, could  not  swallow  anything,  and  got  a  tube  from 
a  neighbor  and  with  it  tried  to  dislodge  the  obstruc- 
tion, but  without  success.  The  next  morning  he  vjras 
still  unable  to  swallow  but  went  to  work  as  usual. 
He  was  suffering  all  the  time  from  the  effect  of  the 
obstruction  and  about  eleven  o'clock  went  to  Doctor 
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Cooper,  who  after  three  attempts  succeeded  in  push- 
ing it  into  the  stomach.  The  insured  was  then  able 
to  swallow  water,  but  was  in  great  pain  afterwards, 
and  the  doctor  gave  him  a  hypodermic  of  morphine, 
and  called  on  him  at  his  home  twice  that  day  and  once 
in  the  morning  of  the  next  day  (September  8)  but 
the  patient  grew  worse  from  the  time  of  the  operation 
and  died  about  two  p.  m.  of  that  day.  There  was  an 
autopsy  which  disclosed  an  abscess,  which  would  hold 
from  five  to  six  ounces  of  pus,  about  as  large  as  a 
good  sized  pear,  underneath  or  behind  the  oesophagus 
and  an  opening  in  the  oesophagus  right  opposite 
the  abscess.  The  abscess  had  been  ruptured  in  the 
mediastinum  space  and  part  of  its  contents  discharged 
into  the  pleural  cavity.  The  medical  testimony  es- 
tablishes without  question  that  the  contributing  causes 
of  the  death  were  the  choking  and  the  abscess;  that 
the  insured  might  not  have  choked  at  the  time  he  did, 
and  would  not  have  died  at  the  time  he  did  but  for 
the  abscess.  Doctor  Cooper  testified,  ''The  rupture 
of  the  abscess  caused  his  death.  The  presence  of 
the  abscess,  I  think,  had  some  influence  in  causing  the 
choking.  In  my  opinion  the  abscess  was  one  of  the 
causes  of  the  death  of  the  insured.  The  abscess  was 
one  of  the  contributing  causes  of  the  death  of  Mr. 
Crandall.  I  do  not  think  Mr.  Crandall  would  have 
died  at  the  time  he  did  die,  if  it  had  not  been  for  the 
abscess.  The  choking,  and  the  treatment  I  adminis- 
tered to  Mr.  Crandall  on  September  7,  would  not  have 
brought  about  the  death  of  a  man  in  a  normal  con- 
dition and  free  from  disease.  *  *  *  It  is  possible 
•  *  *  that  nature  would  have  taken  care  of  that 
abscess  and  that  Mr.  Crandall  would  have  recovered 
had  it  not  been  for  his  choking.  The  abscess,  so  far 
as  I  was  able  to  judge,  was  of  some  considerable 
standing.  The  longer  the  abscess  continued,  the 
greater  the  possibility  of  nature  absorbing  it.  It  is 
my  theory  that  this  abscess  was  of  long  standing  and 
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had  been  discharged  into  the  oesophagus.  •  •  • 
The  fact  that  it  is  of  long  standing  would  indicate  that 
nature  is  taking  care  of  it.  *  *  *  I  think  it  possible 
*  *  *  that  it  would  have  been  discharged  out  through 
the  oesophagus  and  have  carried  out  of  the  system  in 
a  natural  way,  and  entirely  healed,  had  it  not  been 
for  a  sudden  rupture  of  the  abscess.  *  •  •  i  think 
that  Mr.  Crandall  would  not  have  died  at  the  time  he 
did  but  for  the  choking.  He  might  have  lived  and 
entirely  recovered  from  that  (the  abscess)  *  •  ♦. 
It  had  ruptured  subsequent  to  the  choking.  It  does 
not  necessarily  follow  that  an  abscess  of  that  sort  will 
be  taken  care  of  by  nature.  It  is  very  probable  that 
Mr.  Crandall  might  have  died  of  that  abscess  eventu- 
ally. *  *  •  I  think  it  is  very  possible  that  the  ab- 
scess would  have  eventually  caused  his  death.  •  •  • 
It  is  very  possible  that  Mr.  Crandall  might  have 
lived  indefinitely  with  that  condition.  The  rupture 
of  an  abscess  in  that  cavity  would  be  a  shock  to  the 
system.  Mr.  Crandall  died  from  the  shock  of  distrib- 
uting this  stuff  in  his  system.  Nature  has  provided 
no  way  or  means  of  taking  care  of  it  from  the  pleural 
cavity.'*  There  was  no  other  medical  testimony  in 
the  case.  Therefore  it  is  beyond  dispute  that  the  in- 
jury produced  by  the  lodging  of  the  meat  in  the  oesoph- 
agus caused  the  death  of  the  insured  only  because 
of  the  presence  of  the  abscess. 

The  case  presents  the  question  whether  an  injury 
fatal  only  because  of  pre-existing  disease  or  bodily 
infirmity  can  be  said  to  be  the  sole  cause  of  death; 
whether  in  such  case  death  can  be  said  to  result  neces- 
sarily and  solely  from  such  injury.  But  first,  ''Did 
the  deceased  receive  personal  bodily  injury  which  was 
effected  directly  and  independently  of  all  other  causes, 
through  external,  violent  and  purely  accidental 
means!''  And  if  he  did,  then  ''Did  the  death  of  in- 
sured result  necessarily  and  solely  from  such  injury!" 
If  the  second  question  is  answered  in  the  negative,  it 
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is  not  necessary  to  consider  the  first.  Counsel  for  ap- 
pellant, while  not  conceding  the  first  question,  have  de- 
voted their  attention  principally  to  the  second.  We 
will  first  consider  the  second  question :  Did  the  death 
of  insured  result  necessarily  and  solely  from  such 
injury!  It  must  be  borne  in  mind  that  there  is  no 
evidence  showing  or  tending  to  show  that  the  injury 
caused  the  abscess ;  neither  is  there  any  evidence  that 
the  accident,  independent  of  the  abscess,  caused  the 
death.  There  is  no  doubt  but  that  at  the  time  of  the 
accident  the  abscess  was  present  and  had  existed  for 
some  time  and  that  it  did  co-operate  with  the  acci- 
dental injury  to  produce  death.  In  reviewing  the  au- 
thorities it  is  helpful  to  divide  accidental  injuries  as- 
sociated with  disease  or  bodily  infirmities  into  three 
classes. 

First.  Accidents  that  cause  the  disease  which 
causes  death;  as  for  instance,  accidents  that  cause 
septicaemia  or  blood  poisoning,  followed  by  death. 

Second.  Accidents  that  cause  the  death  of  a  person 
suffering  from  disease  or  bodily  infirmity,  which  had 
no  causal  connection  with  the  death;  as  for  instance, 
death  from  gun  shot  wound  of  a  person  suffering  from 
tuberculosis  or  heart  disease. 

Third.  Accidents  to  persons  suffering  from  pre- 
existing disease  or  bodily  infirmity,  where  death  re- 
sults from  the  accidental  injury,  and  the  pre-existing 
disease  or  infirmity,  acting  together;  as  for  instance, 
an  accidental  injury  to  a  person  in  the  last  stages 
of  heart  disease,  that  only  because  of  such  disease, 
results  in  sudden  death. 

In  considering  the  various  cases  arising  on  accident 
insurance  contracts  containing  similar  provisions,  we 
must  bear  in  mind  that  the  policy  under  consideration 
here  is  not  one  with  a  general  undertaking  to  answer 
in  case  of  death,  or  even  death  from  accidental  causes, 
with  a  clause  excepting  specific  causes  and  thus  limit- 
ing the  general  liability.  Questions  arise  as  to  the 
order  and  burden  of  proof  under  policies  so  framed. 
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There  are  also  found  cases  where  the  undertaking  is 
limited,  as  in  this  case,  by  its  own  terms  as  first  stated, 
yet  followed  by  exceptions  of  specified  causes  that, 
without  such  express  exceptions,  could  not  have  fallen 
within  the  stipulated  undertaking  to  pay.  This  form 
of  policy  seems  to  have  been  quite  usual  in  the  time 
of  the  earlier  cases  and  less  common  in  later  years. 
We  see  no  difference  in  construction  of  an  insurance 
contract  where  the  undertaking  is  as  first  stated 
clearly  to  answer  only  for  death  from  some  limited 
cause  or  causes,  whether  it  is  followed  by  express  ex- 
ception of  some  cause  not  there  included,  or  not.  If 
the  stipulation  be  to  pay  in  case  of  death  from  poison, 
it  is  immaterial  whether  or  not  it  be  followed  bv  an 
express  provision  that  the  insurer  will  not  be  liable 
in  case  of  death  from  some  other  specified  cause.  The 
plaintiff  must  aver  and  prove  death  from  poison.  Yet 
in  discussing  cases  containing  such  useless  exceptions, 
the  courts  have  often  naturally  referred  to  them  as 
express  provisions  that  the  insurer  would  not  be  liable 
in  such  event.  The  legal  effect  of  the  policy  is  the 
same  whether  the  redundant  provision  is  present  or 
not. 

Counsel  for  the  respective  parties  direct  our  at- 
tention to  Illinois  cases  holding  that  policies  of  insur- 
ance being  signed  by  the  insurer  only,  and  the  lan- 
guage being  that  of  the  insurer,  the  provisions  of  the 
policy  are  to  be  construed  most  favorably  for  the  in- 
sured in  case  of  doubt  or  uncertainty  in  its  terms  so 
as  not  to  defeat,  without  a  plain  necessity,  his  claim 
to  the  indemnity  which  in  making  the  insurance  it  was 
his  object  to  secure.  But  where  there  is  no  ambiguity 
or  uncertainty  in  a  contract  of  insurance,  courts  are 
in  duty  bound  to  construe  the  contract  according  to 
its  plain  terms  and  must  not  indulge  in  far-fetched 
constructions  to  fix  a  liability  upon  the  company. 
The  cases  of  Healey  v.  Mutual  Accident  Ass'n,  133 
111.  556  and  Crosse  v.  Knights  &  Ladies  of  Honor, 
254  111.  80,  are  in  point,  but  the  rule  has  been  many 
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times  announced  in  this  state  and  is  a  general  rale  of 
construction  often  repeated  in  decisions  of  other 
states  and  the  text  books.  It  is  not  necessary  to  point 
out  further  authorities  sustaining  and  illustrating  it. 
It  is  a  general  and  well  recognized  rule  of  construc- 
tion of  written  contracts^  applied  to  insurance 
policies. 

Our  Supreme  Court  in  Central  Accident  Ins.  Co.  v. 
Bembe,  220  111.  151,  had  under  consideration  a  case 
involving  the  queston  of  cause  of  death.  The  insur- 
ance contract  provided  *  *  that  upon  the  death  of  the  in- 
sured caused  by  external  violence  and  accidental  means 
the  company  would  pay/'  etc.,  and  as  plead  in  the  first 
count  of  the  declaration  was  followed  by  this  except- 
ing clause,  *  *  This  policy  does  not  cover  •  •  •  death 
•  •  •  resulting  wholly  or  partially  from  any  of  the 
following  causes:  •  •  •  voluntary  or  involuntary 
taking  of  poison  or  contact  with  poisoned  substance.  * ' 
The  insured,  who  was  a  physician,  while  preparing 
medicine  for  a  patient  in  removing  the  cork  from  a 
bottle,  accidentally  broke  the  neck  of  the  bottle,  a  piece 
of  glass  cutting  a  small  wound  in  his  finger.  Blood 
poisoning  followed  and  he  died  within  a  few  days 
from  its  effect.  There  was  evidence  tending  to  prove 
that  the  infection  was  introduced  at  the  time  the  wound 
was  inflicted  and  the  question  arose  whether  his  deatl^ 
should  be  held  to  have  resulted  wholly  or  partially 
from  coming  in  contact  with  a  poisoned  substance. 
The  court,  in  discussing  the  question,  says,  **The 
cause  of  the  death,  as  we  understand  it,  was  the  wound 
in  the  finger,  by  means  of  which  blood  poisoning  inter- 
vened, *'  and  cites  with  approval  Martin  v.  Manufactur- 
ers' Accident  Indemnity  Co.,  151  N.  T.  94,  holding 
that  inoculation  of  the  wound  at  the  very  time  of  its 
infliction  is  a  part  of  the  injury,  and  the  immediate 
cause  of  the  death.  Quotes  from  Western  Commercial 
Travelers'  Ass'n  v.  Smith,  (56  U.  S.  App.  393),  40 
Ij.  E.  a  653;  **If  the  death  was  caused  by  a  disease 
which  was  not  the  result  of  any  bodily  infirmity  or 
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disease  in  existence  at  the  time  of  the  accident,  but 
which  was  itself  caused  by  the  external,  violent  and 
accidental  means  which  produced  the  bodily  injury,  the 
association  was  equally  liable  to  pay  the  indemnity. 
In  such  case  the  disease  is  an  effect  of  the  accident; 
the  incidental  means  produced  and  used  by  the  orig- 
inal moving  cause  to  bring  about  its  fatal  effect;  a 
mere  link  in  the  chain  of  causation  between  the  acci- 
dent and  the  death. '*  Quotes  from  Delaney  v.  Modern 
Accident  Club  (121  Iowa  528),  63  L.  R.  A.  603;  ^'Dis- 
ease  brought  about  as  the  result  of  a  wound,  even 
though  not  the  necessary  or  probable  result,  yet  if  it 
is  the  natural  result  of  the  wound,  and  not  of  an  inde- 
pendent cause,  is  properly  attributed  to  the  wound; 
and  death  resulting  from  the  disease  is  a  death  re- 
sulting from  the  wound,  even  though  the  wound  was 
not,  in  its  nature,  mortal  or  even  dangerous/'  The 
court  concludes  that  the  plaintiff  was  entitled  to  re- 
cover on  the  theory  that  the  wound  of  the  finger  was 
the  cause  of  death,  but  also  says  the  plaintiff  was  en- 
titled to  a  verdict  under  the  other  count  of  the  dec- 
laration in  which  this  question  was  not  involved.  This 
court  in  U.  S.  Health  &  Accident  Ins.  Co.  v.  Harvey, 
129  111.  App.  104,  considered  a  similar  question  and 
said,  **If  the  resulting  disability  is  the  effect  of  the 
<«tccident,  so  as  to  be  a  mere  link  in  the  chain  of  causa- 
tion between  the  accident  and  the  disability,  then  the 
disability  must  be  attributed  to  the  accident  alone, 
and  is  not  excepted  from  the  risk.  The  puncture  by 
the  wire  or  nail  was  within  the  terms  of  the  policy, 
and  blood  poisoning  resulting  from,  and  Ibeing  caused 
by  the  accident,  was  a  disease  caused  by  the  accidental 
wound  and  is  within  the  policy.'*  Again  in  Coulter 
V.  Travelers'  Protective  Ass'n,  144  111.  App.  255,  this 
court  passed  on  an  instruction,  **That  though  the  jury 
believe  from  the  evidence  that  the  death  of  Coulter 
was  caused  in  part  by  bodily  infirmity  or  disease; 
yet  if  you  believe  from  the  evidence  that  said  Coul- 
ter   received    accidental    injuries     and     that     such 
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bodily  infirmity  or  disease  was  caused  by  or  was  a 
natural,   direct,  proximate  and  necessary  result  of 
such    accidental    injuries    and    that   such    accidental 
injuries  were  the  direct  cause  of  his  death,  then  the 
fact  that  such  bodily  infirmities  or  disease  contributed 
to  cause  the  death  of  the  deceased  would  not  consti- 
tute a  defense  to  this  action, '*  and  held  the  instruc- 
tion good  and  in  accordance  with  the  rule  announced 
in  the  Eembe  and  Harvey  cases,  supra.     In  none 
of  these  three  Illinois  cases  was  the  question  pre- 
sented   of   pre-existing   disease    combined   with    the 
accidental  injury.    The  court  only  held  that  in  case 
of  an  injury  causing  the  disease  which  caused  death, 
the  injury  is   to  be   considered  the   only   cause   of 
death;   but   in   discussing  that   question   and   citing 
authorities,  seem  to  have  had  in  mind  the  difference 
between  a  disease  that  is  caused  by  the  injury  and  a 
pre-existing  disease.    In  Moore  v.  Illinois  Commercial 
Men's  Ass'n,  166  111.  App.  38,  the  Appellate  Court 
of  the  First  District  considered  a  clause  in  an  insur- 
ance contract  as  follows:     ** Whenever  any  member 
*    *    •    shall,  through  external,  violent  and  accidental 
means,  receive  bodily  injuries  which  shall     *     *     * 
independently  of  all  other  causes  result  in  the  death 
of  said  member,''  etc.,  and  held  on  the  authority  of 
Illinois  Commercial  Men's  Ass'n  v.  Parks,  103  C.  C. 
A.  286,  179  Fed.  794,  that  the  burden  of  proof  is  on 
the  beneficiary  under  the  policy,  not  only  to  establish 
that  the  injury  from  which  death  ensued  was  acci- 
dental, but  'Hhat  such  accidental  injury  was  the  sole 
cause  of  death,  independently  of  miy  pre-existing  dis- 
ease   or    bodily    infirmity,    as    contributory    cause 
thereof/'    The  first  three  of  these  Illinois  cases  are 
authority  for  a  rule  that  death  occurring  from  disease 
caused  by  an  injury  is  to  be  considered  as  caused  only 
by  the  injury  and  the  last  case  for  a  rule  that  if  the 
disease  causing  or  contributing  to  death  is  a  pre-exist- 
ing disease,  the  plaintiff  cannot  recover. 
Counsel  for  appellee  refers  us  to  Eailway  OflScials' 
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&  Employers'  Ace.  Ass'n  v.  Coady,  80  HI.  App.  563,  as 
holding  a  diflferent  rule.  In  that  case  there  was  a  con- 
flict of  evidence  as  to  what  caused  death,  and  it  is  not 
clear  that  the  reasoning  of  the  court  was  not  on  the  as- 
sumption that  the  accident  caused  the  death  independ- 
ent of  the  bodily  infirmity.  The  question  of  pre-ex- 
isting disease  was  briefly  considered  without  reviewing 
the  authorities,  and  we  do  not  think  the  court  intended 
to  say  that  a  death  caused  by  an  accident,  because  only 
of  a  pre-existing  disease  co-operating  with  the  acci- 
dent, is  to  be  held  to  be  caused  only  by  the  accidental 
injury. 

National  Masonic  Ace.  Ass  'n  of  Des  Moines  v.  Shry- 
ock,  20  C.  C.  A.  3,  73  Fed.  774,  was  decided  in  1896 
and  has  been  often  cited  in  later  cases.  The  clause 
referring  to  cause  of  death  read,  **  which  would  inde- 
pendently of  all  other  causes  cause  his  death, '*  fol- 
lowed by  the  stipulation  that  the  insurance  does  not 
cover  death  resulting  wholly,  or  in  part,  directly  or 
indirectly,  from  disease  or  bodily  infirmity.  The  in- 
sured suffered  an  injury  from  an  accident  that  would 
not  have  been  sufficient  to  produce  death  if  his  heart 
had  not  been  weakened  by  disease,  but  because  his 
heart  was  weakened  by  disease,  there  was  evidence 
tending  to  show  that  the  accident  caused  his  death. 
The  court  said,  *'If  he  sustained  an  accident,  but  at 
the  time  it  occurred  he  was  suffering  from  a  pre-exist- 
ing disease  or  bodily  infirmity,  and  if  the  accident 
would  not  have  caused  his  death  if  he  had  not  been 
affected  with  the  disease  or  infirmity,  but  he  died  be- 
cause the  accident  aggravated  the  effects  of  the  dis- 
ease, or  the  disease  aggravated  the  effect  of  the  acci- 
dent, the  express  contract  was  that  the  Association 
should  not  be  liable  for  the  amount  of  this  insurance. 
The  death  in  such  a  case  would  not  be  the  result  of  the 
accident  alone,  but  it  would  be  caused  partly  by  the 
disease  and  partly  by  the  accident,  and  the  contract 
exempted  the  Association  from  liability  therefor.'* 
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The  court  treats  these  propositions  as  settled  law  and 
cites  many  authorities  in  support  of  them. 

Penn  v.  Standard  Life  &  Accidental  Ins.  Co.,  158 
N.  C.  29,  was  decided  by  the  Supreme  Court  of  North 
Carolina  in  December,  1911,  and  again  considered  on 
petition  for  rehearing  in  November,  1912.  (76  S.  E. 
Bep.  262.)  It  was  an  action  on  an  accident  policy 
which  insured  against  **the  irrecoverable  and  entire 
loss  of  one  eye  •  •  •  effected  directly  and  inde- 
pendently of  all  other  causes,  through  external,  acci- 
dental and  violent  means. '^  The  theory  of  fact  upon 
which  the  court  discussed  the  law  was  that  the  insured 
had  a  cataract  and  while  in  that  condition  received  an 
injury  to  his  eye  by  falling  from  a  car  that,  combining 
with  the  diseased  condition,  resulted  in  loss  of  sight. 
The  trial  court  charged  the  jury  that  if  they  found 
**that  the  plaintiff  fell  from  the  car  and  was  thereby 
injured  and  that  this  injury  was  soon  thereafter  fol- 
lowed by  loss  of  sight,*'  and  further  founds* that  the 
condition  of  the  plaintiff's  eye  at  that  time  was  such 
that  independent  of  the  injury,  he  would  ultimately 
have  lost  his  sight,  and  that  this  injury,  falling  from 
the  car,  merely  hastened  the  loss  of  his  sight,  in  that 
event  you  will  not  find  that  the  injury  was  caused 
directly  and  independently  of  all  other  causes  through 
external,  accidental,  and  violent  means.  The  court, 
disregarding  the  clause  of  the  instruction  **that  he 
would  ultimately  have  lost  his  sight,"  discussed  the 
law  and  reviewed  the  authorities  in  cases  where  the 
death  or  injury  was  the  combined  result  of  accident 
and  pre-existing  disease,  reaching  the  conclusion  that 
under  the  terms  of  the  policy  there  could  be  no  re- 
covery if  the  loss  of  sight  so  resulted.  The  court 
quotes  with  approval  from  Carr  v.  Pacific  Mut.  Life 
Ins.  Co.,  100  Mo.  App.  602,  that  the  question  of  **  prox- 
imate and  immediate  cause  is  not  raised  under  the 
coBditions  of  a  policy  which  in  terms  excludes  dis- 
ease or  bodily  infirmity,  and  which  could  have  no  more 
force  than  the  general  provision,  ^independent  of  all 
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other  causes.' ''  Cites  Commercial  Travelers'  Mut. 
Ace,  Ass'n  of  America  v.  Fulton,  24  C.  C.  A.  654,  79 
Fed.  423,  and  says,  *'If  the  jury  had  found  that  the  in- 
jury was  caused  by  the  sum  of  two  causes,  that  is,  that 
the  accident  and  the  pre-existing  cataract  and  diseased 
condition  of  the  eye  were  together  responsible  for 
the  subsequent  blindness,  the  plaintiff  could  not  have 
recovered,  as  the  injury  must  have  resulted  from  the 
accident,  independent  of  all  other  causes.*'  Cites 
White  V,  Standard  Life  &  Accident  Ins.  Co.,  95  Minn. 
77,  and  approves  its  holding  that,  '*If  an  injury  and  an 
existing  bodily  disease  or  infirmity  concur  and  co- 
operate to  that  end,  no  liability  exists,"  but  says,  **If, 
however,  the  injury  be  the  cause  of  the  infirmity  or 
disease — ^if  the  disease  results  and  springs  from  the 
injury — the  company  is  liable,  though  both  co-operate 
in  causing  death  j''  also  in  cases  where  the  insured  is 
afflicted  at  the  time  of  the  accident  with  some  bodily 
disease,  if  the  accidental  injury  be  of  such  a  nature  as 
to  cause  death  solely  and  independently  of  the  disease, 
liability  exists.  Quotes  from  Ward  v.  Aetna  Life  Ins. 
Co.,  85  Neb.  471,  *' Plaintiff  was  not  entitled  to  recover 
if  death  was  caused  by  the  sum  of  these  two  causes. ' ' 
Again,  illustrating  from  New  Amsterdam  Casualty  Co. 
V.  Shields,  85  C.  C.  A.  122,  155  Fed.  54,  where  it  was 
conceded  that  appendicitis  caused  the  death  of  insured 
and  the  question  was  whether  a  fall,  **  acting  inde- 
pendently of  any  other  cause,  produced  this  disease.*' 
And  it  was  held  that  if  there  was  a  susceptibility  to 
have  appendicitis,  in  case  a  proper  exciting  cause 
should  arise  and  the  fall  prove  to  be  such  exciting 
cause,  the  case  would  be  one  for  recovery.  But  if 
there  was  not  merely  a  susceptibility,  but  the  actual 
disease  itself  existed,  liable  to  be  rendered  active 
and  virulent  by  an  injury,  the  active  disease  which  re- 
sulted in  death,  would  not  be  regarded  as  the  result 
of  the  fall  alone,  but  as  the  joint  result  of  the  fall  and 
the  latent  disease. 
The  court  in  the  Penn  case,  supra,  from  which  we 
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have  been  quoting  formulates  three  rules  based  on  the 
authorities  very  fully  and  carefully  reviewed: 

(1)  '^When  an  accident  caused  a  diseased  condi- 
tion, which  together  with  the  accident  resulted  in  the 
injury  or  death  complained  of,  the  accident  alone  is  to 
be  considered  the  cause  of  the  injury  or  death." 

(2)  **When  at  the  time  of  the  accident  the  insured 
was  suffering  from  sonie  disease,  but  the  disease  had 
no  causal  connection  with  the  injury  or  death  resulting 
from  the  accident,  the  accident  is  to  be  considered  as 
the  sole  cause." 

(3)  **When  at  the  time  of  the  accident  there  was 
an  existing  disease,  which,  co-operating  with  the  acci- 
dent, resulted  in  the  injury  or  death,  the  accident  can- 
not be  considered  as  the  sole  cause,  or  as  the  cause 
independent  of  all  other  causes." 

The  petitioner  for  rehearing  urged  upon  the  court 
the  case  of  Fetter  v.  Fidelity  &  Casualty  Co.,  174  Mo. 
256,  which  case  is  by  appellee  here  much  relied  upon. 
The  court  reviewed  the  case  and  noted  that  in  the 
Fetter  case,  supra,  there  was  a  question  of  fact 
whether  the  disease  (cancer  of  the  kidney)  that  co- 
operated with  the  accidental  injury  to  the  kidney  to 
produce  death  was  or  was  not  caused  by  the  injury, 
which  question  might  be  regarded  as  answered  in  the 
affirmative  by  the  verdict  of  the  jury,  and  the  plaintiff 
entitled  to  recover  under  Rule  1  as  there  stated,  and 
the  Courtis  discussion  of  proximate  cause  regarded  as 
not  necessary  to  the  decision  of  the  case,  and  that  the 
court  manifested  a  distrust  of  its  own  reasoning  in 
that  part  of  its  discussion  by  recurring  to  the  fact  that 
there  was  a  fair  question  whether  the  accident  caused 
the  disease,  and  the  jury  might  be  sustained  in  finding 
that  it  did.  In  the  Penn  case,  supra,  the  instruction 
reviewed  stated  the  law  applicable  to  a  case  where 
the  contributing  disease  (cataract)  would,  without  the 
accident,  have  caused  the  loss  of  the  eye,  and  does  not 
literally  cover  the  question  here,  because  in  this  case 
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under  the  evidence,  the  abscess  alone  might  not  have 
caused  the  death  of  insured.  But  we  see  no  difference 
between  death  from  the  contributing  causes  or  injury 
and  a  necessarily  fatal  abscess,  and  death  caused  by  in- 
jury and  an  abscess  not  alone  necessarily  fatal.  In  our 
case  neither  the  abscess  nor  the  injury  was  necessarily 
fatal.  The  injury,  in  the  absence  of  the  abscess,  would 
not  have  caused  death.  The  abscess  in  the  absence  of 
the  injury  was  perhaps  fatal,  perhaps  not.  The  court 
in  the  Penn  case,  supra,  on  the  petition  for  rehearing 
noted  this  point  and  said,  **It  should  be  understood 
that  in  case  of  an  accident  resulting  in  injury  or  death, 
if  there  was  an  existing  disease  having  also  a  causal 
connection  therewith,  it  is  not  necessary  that  the  dis- 
ease itself  should  have  been  one  which  would  ulti- 
mately have  proved  fatal,  or  that  it  should  be  of  itself 
sufficient  to  have  caused  the  injury  or  death.  Under 
the  rule  that,  where  the  injury  or  death  has  been 
caused  by  the  sum  of  two  causes,  it  is  sufficient  to  pre- 
vent a  recovery  on  the  policy,  if  any  ordinary  disease, 
not  itself  necessarily  fatal,  should  contribute  with  the 
accident  to  cause  the  death;  that  is,  if  without  the 
presence  of  the  disease,  the  accident  itself  would  not 
have  been  sufficient  to  have  caused  the  injury  or  the 
death.  And  so  in  this  case  it  would  have  been  suffi- 
cient to  have  shown  a  diseased  condition  of  the  eye, 
which,  together  with  the  alleged  accident,  resulted  in 
blindness.  It  is  not  necessary  in  such  a  case  to  show 
that  the  disease  of  the  eye  was  such  that  it  would  ulti- 
mately have  resulted  in  blindness.*' 

Appellee  relied  much  upon  the  case  of  Continental 
Casualty  Co.  v.  Lloyd,  165  Ind.  52.  The  case  was  de- 
cided in  1905  and  presents  questions  very  similar  to 
those  under  consideration  here.  There  was  a  rupture 
of  an  artery  caused  by  the  presence  of  a  pre-existing 
tumor.  It  was  urged  that  the  death  of  insured  was 
caused  partly  by  accident  and  partly  by  diseased  and 
weakened  condition  of  the  artery,  and  as  insurer's 
liabiUty  was  limited  to  **Such  injuries  as  shall  soleljr 
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and  independently  of  all  other  causes,  necessarily  re- 
sult in  death,*'  that  there  could  be  no  recovery.  The 
court  seems  to  have  assumed  that  under  that  clause  the 
injury  was  as  to  the  eflSdent,  dominant,  proximate 
cause  of  death — ^that  is  that  **sole  cause  of  death '*  and 
**eflBcient,  dominant,  proximate  cause  of  death '*  are 
phrases  with  the  same  meaning.  Several  authorities 
are  cited  by  the  court  to  sustain  that  position.  On  ex- 
amination of  them  it  will  be  found  that  in  a  part  of 
the  cases  the  words  ** proximate  cause'*  were  used  in 
the  policy,  leaving  no  question  as  to  the  relative  mean- 
ing of  the  two  phrases.  It  was  held  in  Carr  v.  Pacific 
Mut.  Life  Ins.  Co.,  100  Mo.  App.  602,  that  there  is  no 
question  of  proximate  and  immediate  cause  arising  in 
consideration  of  the  phrase  **only  cause,"  or  its 
equivalent.  The  case  of  Commercial  Travelers'  Mut. 
Ace.  Ass'n  of  America  v.  Fulton,  24  C.  C.  A.  654,  79 
Fed.  423,  also  holds  that  the  question  of  proximate 
cause  is  not  involved  where  the  question  of  only  cause 
is  under  consideration  and  reviews  some  of  the  author- 
ities cited  in  the  Lloyd  case,  supra,  sustaining  its 
postion,  and  as  we  have  seen,  the  Penn  case,  supra, 
concurred  in  that  view.  In  the  Lloyd  case  the  conclu- 
sion was  reached  that  the  insurer  was  liable  and  the 
decision  is  not  reconcilable  with  that  of  the  Penn  case 
and  the  other  cases  there  cited  and  followed,  but  we 
believe  the  great  weight  of  authority  supports  the  con- 
clusions reached  in  the  Penn  case,  and  while  the  direct 
question  here  involved  has  not  been  settled  by  our 
Supreme  Court,  that  it  has  in  its  reasoning  in  the  case 
of  Central  Accident  Ins.  Co.  v.  Rembe,  supra,  indicated 
an  accord  with  the  views  expressed  in  the  Penn  case. 
The  following  authorities  support  this  construction  of 
the  contract:  Stanton  v.  Travelers'  Ins.  Co.  (1910) 
83  Conn.  708;  Thomas  v.  Fidelity  &  Casualty  Co.  of 
New  York  (1907)  106  Md.  299;  Ward  v.  Aetna  Life  Ins. 
Co.,  85  Neb.  471;  New  Amsterdam  Casualty  Co.  v. 
Shields,  85  C.  C.  A.  122, 155  Fed.  54;  Cary  v.  Preferred 
Accident  Ins.  Co.  of  New  York,  127  Wis.  67,  5  L.  E.  A. 
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(N.  S.)  926,  115  Am.  St.  Eep.  997,  7  Ann.  Cas.  484; 
National  Masonic  Ace.  Ass'n  of  Des  Moines  v.  Shry- 
ock,  20  C.  C.  A.  3,  73  Fed.  774;  Commercial  Travelers' 
Mut.  Ace.  Ass'n  of  America  v.  Fulton,  24  C.  0.  A.  654, 
79  Fed.  423 ;  White  v.  Standard  Life  &  Ace  Ins.  Co., 
95  Miim.  77,  5  Ann.  Cas.  83;  Binder  v.  National  Ma- 
sonic Ace.  Ass'n,  127  Iowa  25,  35  and  1  Cyc.  263,  and 
note  64.  In  the  late  case  of  Illinois  Commercial  Men's 
Ass'n  V.  Parks,  103  C.  C.  A.  286, 179  Fed.  794,  many  of 
the  authorities  are  reviewed. 

It  is  suggested  that  such  constmction  may  some- 
times work  hardship,  but  it  may  well  be  answered  in 
the  language  of  the  court  in  Carr  v.  Pacific  Mut.  Life 
Ins.  Co.,  supra,  *'What  are  the  courts  to  do  in  such 
cases!  We  can  only  construe  the  contract  as  we  find 
it.  The  parties  had  a  right  to  so  contract,  as  there  is 
no  law  prohibiting  such,  and  it  does  not  appear  to  be 
ultra  vires.' ^  And  it  may  be  added  that  rules  1  and  2 
stated  in  the  Penn  case,  suprOy  fairly  protect  the  in- 
sured. It  is  necessary  that  the  rights  of  both  the 
insured  and  insurer  be  fixed  and  based  on  some  recog- 
nized rules  of  law.  Cases  can  be  imagined  when  rule 
3  would  seem  harsh  and  offensive,  but  it  is  quite  as 
easy  to  imagine  cases  where,  to  permit  a  recovery  be- 
cause of  a  slight  accident  and  great  bodily  infirmity 
combining  to  cause  death,  would  be  absurd.  There  are 
few  general  rules  that  do  not  provoke  protest  in  ex- 
treme cases. 

Our  conclusion  is  that  the  plaintiff  failed  to  prove 
that  the  death  of  the  insured  was  caused,  as  provided 
in  the  policy,  and  must  therefore  fail  in  her  suit.  It 
is,  therefore,  unnecessary  to  consider  or  decide  other 
questions  of  errors  presented. 

The  judgment  of  the  court  below  is  reversed  and  as 
the  whole  case  is  now  before  us  and  evidently  cannot 
be  changed  by  another  trial,  we  therefore  reverse  with- 
out remanding. 

Reversed  with  finding  of  facts. 
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Finding  of  facts.  We  find  that  the  death  of  Alonzo 
L.  Crandall  was  not  caused  by  receiving  personal  bod- 
ily injury  which  directly  and  independent  of  all  other 
causes,  through  external,  violent  and  purely  accidental 
means  resulted  in  his  death,  necessarily  and  solely 
from  such  injury. 


C.  E.  Mason^  Appellant,  t.  George  S.  Miller^  Appellee. 

Gen.  No.  5,666. 

1.  Bbokebs — when  cannot  recover  commissions.  Commissions 
cannot  be  recovered  for  the  sale  of  a  farm  alleged  to  have  been 
made  on  a  certain  contract  alone  when  the  contract  was  not  signed 
by  the  vendee  nor  by  the  vendor's  wife  who  was  made  a  party 
to  the  contract. 

2.  Bbokebs — no  recovery  for  commissions  where  contract  may  6c 
forfeited.  No  recovery  can  be  had  for  commissions  for  the  sale  of 
a  farm  where  the  contract  provides  that  it  is  to  be  forfeited  on 
failure  by  the  purchaser  to  make  the  payments  provided  for  therein. 

Appeal  from  the  County  Court  of  LaSalle  county;  the  Hon. 
WnxiAM  H.  HiNEBATjQH,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

L.  B.  Olmstead,  for  appellant. 
BuTTBBs  &  Armstrong,  for  appellee. 

Mb.  Justice  WnnNBY  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellee in  an  action  brought  by  appellant  to  recover 
commissions  alleged  to  be  due  him  on  the  sale  of  ap- 
pellee's farm.  A  trial  was  had  and  at  the  close  of  ap* 
pellant's  evidence  a  motion  was  made  by  appellee  to 
have  the  evidence  excluded  and  the  jury  instructed 
to  find  the  issues  for  appellee,  which  motion  was  over- 
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ruled.  The  motion  was  renewed  at  the  close  of  all  the 
evidence  and  allowed,  and  the  jury  was  instructed  to 
find  the  issues  for  the  appellee,  which  they  did.  Prom 
the  judgment  entered  on  their  verdict,  this  appeal  is 
prosecuted,  and  the  errors  assigned  which  are  argued, 
are  based  on  the  ruling  of  the  court  below  on  said 
motion  and  instruction  to  find  the  issues  for  appellee. 

The  contract  on  which  the  right  of  recovery  is  urged 
was  introduced  in  evidence,  and  appellant  testified  in 
relation  thereto  that  he  sought  to  recover  commissions 
for  making  the  sale  of  the  farm  in  question  on  that 
contract  and  on  no  other  ground.  The  contract  was 
signed  by  appellee  only.  The  alleged  purchaser  did 
not  sign  it,  nor  did  the  wife  of  appellee  who  was  made 
a  party  to  the  contract  at  the  suggestion  of  the  pur- 
chaser. 

The  alleged  purchaser  testified  he  was  a  conditional 
buyer  only;  that  he  had  a  farm  he  would  have  to  seU 
if  he  bought  appellee's  farm,  and  which  he  would  not 
sell  unless  he  bought  appellee's  farm.  Appellee's  wife 
objected  to  signing  the  contract  because  the  considera- 
tion therein  expressed  was  five  hundred  dollars  less 
than  she  understood  it  was  to  be.  So  it  appears  from 
the  evidence  that  while  the  parties  had  considerable 
talk  about  the  contract,  it  resulted  in  the  written  con- 
tract not  being  signed  by  the  purchaser  or  appellee's 
wife.  The  alleged  purchaser  did  not  take  the  farm 
under  this  contract.  But  if  it  had  been  signed  by  all 
the  persons  named  therein  as  parties,  it  would  have 
been  but  an  option  contract,  in  no  way  binding  upon 
the  purchaser  to  take  the  farm  if  he  saw  fit  to  forfeit 
the  payment  provided  for  therein,  for  the  reason 
that  the  contract  provided  that  in  case  of  failure  of  the 
purchaser  to  make  the  payments  therein  mentioned,  it 
was  to  be  forfeited  and  determined,  and  all  payments 
made  thereunder  up  to  such  failure  were  to  be  for- 
feited and  retained  by  the  seller  in  full  satisfaction  of 
damages  by  him  sustained.  By  the  terms  of  the  con- 
tract, the  purchaser  did  not  buy  the  farm,  and  a  sale 
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thereof  was  not  effected.  Appellant  did  not  produce 
a  purchaser  who  was  willing  to  enter  into  a  valid  and 
enf orcible  contract  to  purchase  the  farm.  Lawrence  v. 
Rhodes,  188  HI.  96,  is  decisive  of  the  question. 

Appellant  undertook,  according  to  his  own  claim,  to 
find  a  purchaser  who  was  ready,  willing  and  able  to 
purchase  and  take  the  farm  on  the  terms  proposed. 
He  did  not  do  so,  and  therefore  cannot  recover  com- 
missions. 

The  court  did  not  err  in  taking  the  case  from  the 
jury  and  instructing  them  to  find  the  issues  for  ap- 
pellee. 

The  judgment  is  affirmed. 

Affirmed. 


Step  Conrad,  Appellee,  t.  Israel  Joseph^  Appellant. 

Gen.  No.  6,675. 

1.  Master  and  bebvant — counts  disproved.  Where  plaintiff  was 
employed  in  a  scrap  iron  yard  and  injured  by  a  boiler  head  falling 
upon  him,  due  to  negligent  handling  thereof  by  his  fellow- workmen, 
in  inserting  it  into  a  cutting  machine,  but  the  boiler  head  was  imme- 
diately thereafter  cut  without  difficulty.  Judgment  on  a  verdict  un- 
der a  declaration  alleging  negligence  of  the  master,  in  the  boiler 
head  having  been  too  large,  thick,  hard,  irregular,  etc.,  to  be  so  cut» 
will  be  reversed. 

2.  BiASTEB  AND  SEBVAiTT — lellow-servantB,  Although  acting  in  the 
capacity  of  a  representative  of  the  employer,  in  ordering  a  boiler 
head  to  be  put  into  a  cutting  machine,  an  employe  who  takes  hold 
of  the  piece  of  iron  with  other  employes,  lifts  it  on  the  projecting 
shelf,  and  puts  it  into  the  machine,  is  a  feUow-servant  with  such 
employes. 

Appeal  from  the  City  Ck)urt  of  Aurora;  the  Hon.  Edwabd  M, 
IfANGAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.    Reversed  with  finding  of  facts.    Opinion  filed  March  12,  1913. 

AlschtjiiEB,  Putnam  &  James,  for  appellant. 
BioHABD  J.  FiNKy  for  appellee. 
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Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  was  injured  while  working  in  a  scrap  iron 
yard  in  Aurora.  Into  this  yard  were  brought  all  kinds 
of  scrap  iron  and  it  was  there  cut  up  into  suitable  sizes 
for  remelting,  etc.  Among  the  different  kinds  of 
mechanism  for  this  purpose  was  one  known  as  a 
shears,  operated  by  electric  power.  The  base  of  the 
shears  is  solid  with  the  front  part  or  jaw  that  moves 
up  and  down,  which  with  the  sharp  edge  of  the  base 
makes  the  cutting  tool  or  shears.  This  jaw  is  some- 
where from  20  to  24  inches  long.  Appellee  came  to 
work  two  days  before  he  was  injured.  He  was  hurt 
on  the  9th  day  of  February,  1911,  while  working  these 
shears  with  other  fellow-workmen  cutting  a  boiler 
head.  He  claims  he  never  had  worked  on  the  machine 
until  he  took  hold  of  this  boiler  head.  Appellee 's  evi- 
dence tends  to  show  at  least,  however,  that  he  had 
worked  on  it  before  the  time  he  was  hurt.  This  boiler 
head  had  a  flange  turned  up.  Six  men  brought  it  to 
the  machine  to  be  cut  up.  The  foreman  was  not  pres- 
ent, and  when  the  foreman  was  not  there,  the  practice 
was  that  the  oldest  man  at  the  work  gave  directions. 
That  man  on  the  occasion  in  question  was  John  Novak. 
He  took  hold  with  the  others  in  putting  the  boiler  head 
into  the  shears.  The  evidence  shows  that  the  proper 
way  of  putting  iron  into  the  shears  was  for  the  men 
to  hold  the  boiler  head  on  the  projection  of  the  base 
from  the  mouth  of  the  shears,  resting  it  there,  and  as 
the  upper  jaw  went  up  an  order  was  given  to  shove  it 
into  the  shears  as  far  as  it  would  go,  which  was  some- 
where from  20  to  24  inches,  and  then  the  jaw  would 
come  down  and  cut  it.  Appellee  was  one  of  six  men 
and  Novak  another  who  had  the  boiler  head  on  the 
projection  ready  to  shove  it  into  the  shears.  Accord- 
ing to  part  of  the  evidence  an  order  was  given  to  put 
it  in.  According  to  another  part,  no  such  order  was 
given.  The  boUer  head  as  a  matter  of  fact  either 
tipped  up  so  that  the  flange  just  projected  under  the 
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corner  of  the  knife,  or  according  to  other  evidence  it 
was  put  in  four  or  five  inches  only.  The  knife  did  not 
cut  it,  but  made  a  mark  on  the  outer  edge  of  the  flange. 
The  plate  moved  up  and  down  and  the  boiler  head  was 
either  jerked  out  of  the  hands  of  the  six  men  or  they 
dropped  it  and  it  fell  to  the  ground.  Appellee  was 
standing  in  front  of  the  machine  and  it  fell  on  his  toes 
and  injured  them.  He  went  away  to  a  doctor  and 
later  to  a  hospital  where  some  of  his  toes  were  ampu- 
tated. Inunediately  on  his  leaving  the  machine  the 
remaining  men  put  the  boiler  head  into  the  shears,  and 
cut  it  without  any  difficulty  whatever.  Appellee 
brought  this  suit  to  recover  damages,  and  on  a  jury 
trial,  had  returned  a  verdict  for  $1,500  and  a  judgment 
therefor,  from  which  the  defendant  below  appeals. 

The  declaration  consists  of  four  original  counts  and 
two  additional  counts.  The  negligence  alleged  in  the 
four  original  counts  is  based  on  the  allegation  that 
the  boiler  head  was  *  *  too  thick  and  hard, ' '  to  be  cut  in 
the  machine,  or  was  ''too  irregular,  rounded,  convex 
and  concave,"  to  be  cut  in  the  machine,  or  was  *'too 
thick  and  too  hard, "  to  be  cut  in  the  machine,  and  that 
appellant  knew,  or  by  the  exercise  of  reasonable  care 
ought  to  have  known  it ;  or  that  the  piece  of  iron  was 
''too  rounded,  convex  and  concave,'*  to  be  cut  in  the 
machine,  and  that  appellant  knew  it,  or  ought  to  have 
known  it,  and  that  appellee  did  not  know  and  was  not 
chargeable  with  notice  of  it,  and  that  appellant  failed 
to  warn  him,  etc.  All  these  counts  fail  of  proof  be- 
cause the  undisputed  proof  is  that  the  boiler  head  was 
cut  by  the  remaining  men,  without  difficulty,  immedi- 
ately after  appellee  was  injured.  The  fact  that  the 
boiler  head  was  easily  cut,  disposes  of  the  expert  tes- 
timony that  it  was  too  large  and  heavy  to  be  cut. 

The  first  additional  count  charged  that  appellant  by 
his  foreman,  ordered  appellee  to  assist  in  holding  onto 
said  machine  by  hand  for  the  purpose  of  cutting  the 
same,  a  piece  of  iron,  which  by  reason  of  its  size  and 
weight  when  held  on  said  machine  by  hand  was  liable 
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to  kick,  jerk,  jump  and  fall  oflf  said  machine,  and  in- 
jure those  working  about  the  same,  and  that  by  rea- 
son of  such  negligence  said  piece  of  iron  kicked,  jerked, 
jumped  and  fell  from  said  machine  onto  appellee  and 
injured  him.  This  count  does  not  sustain  a  recovery 
because  there  is  neither  allegation  or  proof  that  the 
piece  of  iron  was  so  large  or  heavy  that  when  held  on 
the  machine  by  hand,  it  was  liable  to  kick,  jerk,  jump 
and  fall,  and  there  was  neither  allegation  or  proof 
that  appellant  knew  that  fact.  The  second  additional 
count  charged  that  said  piece  of  iron  was  too  large 
and  too  heavy  to  be  cut  on  said  machine,  and  that  by 
reason  of  its  size  and  weight  when  held  on  the  ma- 
chine by  hand,  it  was  liable  to  kick,  jerk,  jump  and  fall 
from  the  machine,  and  endanger  those  working  about 
the  same,  and  that  appellant  had  notice  of  these  facts, 
or  by  the  exercise  of  reasonable  care  should  have  had 
notice,  and  that  appellee  did  not  have  notice  thereof, 
and  was  not  chargeable  with  notice,  and  that  appellant 
negligently  failed  to  warn  appellee,  and  that  said  piece 
of  iron  while  being,  cut  was  liable  to  kick,  jump,  jerk 
and  fall  from  said  machine  and  endanger  those  work- 
ing on  it,  and  that  while  appellee  was  working  on  said 
piece  of  iron  on  said  machine,  without  warning  to  ap- 
pellee, it  kicked,  jerked,  jumped  and  fell  off  said  ma- 
chine onto  appellee  and  injured  him. 

Inasmuch  as  the  remaining  five  men  immediately  on 
appellee  being  injured,  proceeded  without  difficulty  in 
cutting  the  piece  of  iron  on  the  machine  and  the  re- 
maining boiler  heads,  or  plates  which  were  on  hand 
waiting  to  be  cut,  no  matter  what  any  expert  may  say 
about  the  boiler  head  being  too  large  or  too  heavy  to 
be  cut  upon  said  machine  in  that  manner,  it  is  proven 
conclusively  by  the  fact  it  was  cut  without  difficulty, 
that  it  was  not  too  large  or  to  heavy  to  be  cut  upon 
said  machine. 

There  was  no  proof  that  in  the  cutting  of  any  other 
boiler  head,  plates  or  pieces  of  iron  on  that  machine, 
it  had  ever  jerked,  jumped,  kicked  or  fell  off  the  ma- 
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chine,  and  no  proof  whatever  that  appellant  knew  or 
ought  to  have  known  this  piece  of  iron  was  too  heavy, 
or  too  large,  or  too  hard,  or  too  concave  or  convex  to 
be  held  by  hand  on  said  machine  while  being  cut,  and 
that  it  was  liable  to  jump,  jerk,  kick  or  fall  off  said 
machine ;  therefore,  in  our  opinion  there  can  be  no  re- 
covery. Although  Novak  acted  in  the  capacity  of  a 
representative  of  appellant  in  ordering  the  piece  of 
iron  put  into  the  machine,  about  which  order  there  is  a 
dispute  in  the  evidence,  still,  when  he  took  hold  of  the 
piece  of  iron  with  appellee  and  others  and  put  it  in 
the  machine,  or  lifted  it  onto  the  projecting  shelf  ready 
to  be  put  in  the  machine,  he  was  a  fellow-servant  with 
appellee.  Baier  v,  Selke,  211  HI.  512;  Gall  v.  Beck- 
stein,  173  HI.  187;  Duffy  v.  City  of  Chicago,  137  Til. 
App.  195 ;  Allen  v.  Western  Electric  Co.,  131  111.  App. 
118. 

We  think  it  clear  that  the  cause  of  the  accident  was 
that  just  the  edge  of  the  boiler  head  was  put  into  the 
machine  before  the  knife  came  down.  It  is  a  reason- 
able conclusion  from  the  evidence  that  no  order  had 
been  given  to  put  it  in  the  machine,  and  that  the  men  did 
not  then  intend  to  put  it  in  until  the  order  was  given, 
but  got  it  up  close  to  the  knife,  ready  to  be  shoved, 
and  the  knife  then  came  down  and  struck  on  the  edge 
of  the  flange  and  thus  caused  it  to  jerk;  but  whether  it 
was  put  in  just  that  far,  or  as  some  of  the  witnesses 
say,  it  was  put  in  four  or  five  inches,  neither  was  the 
proper  way.  If  it  was  put  on  the  projecting  shelf  so 
that  the  knife  would  just  strike  the  flange,  or  if  it  was 
put  in  four  or  five  inches,  in  either  case,  it  would  be 
liable  to  jerk  and  jump  when  the  knife  came  down.  It 
should  have  been  kept  out  of  the  range  of  the  knife,  or 
it  should  have  been  shoved  clear  into  the  machine  as  far 
as  it  would  go,  and  then  we  think  it  plain  that  it  would 
not,  or  could  not  have  fallen  out.  This  condition  as 
shown  by  the  evidence  was  caused,  it  seems  clear  to 
us,  by  the  negligence  of  the  fellow-servants  of  appel- 
lee, and  he  cannot  recover  in  such  case. 
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Coming  to  the  foregoing  conclusion  on  questions  of 
fact,  renders  it  unnecessary  for  us  to  pass  on  questions 
arising  upon  the  introduction  or  rejection  of  evidence 
and  on  the  instructions. 

Judgment  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 
We  find  that  the  appellant  was  not  guilty  of  the  negli- 
gence alleged  in  the  declaration,  or  any  count  thereof, 
and  that  appellee  was  injured  by  reason  of  the  neg- 
ligence of  his  fellow-servants,  for  which  the  appellant 
is  not  liable. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error^  y.  John  Port  Covey,  PlaintiflT  in  Error. 

Gen.  No.  5,688. 

1.  Vagbanct — gambling  is  not  proof  of.  In  a  prosecution  under 
the  statute  In  regard  to  yagabonds,  on  a  complaint  charging  de- 
fendant with  using  unlawful  games,  being  a  confidence  man,  neglect- 
ing lawful  business,  frequenting  and  lounging  in  gambling  and 
tippling  houses,  having  no  lawful  means  of  support  and  of  having 
been  convicted  of  crimes,  the  defendant  showed  that  he  owned 
property,  supported  his  family  and  paid  his  bills  promptly,  and 
that  he  was  a  gambler.  Heldy  that  there  being  no  competent  proof 
of  guilt,  except  that  he  was  a  gambler,  the  statute  does  not  apply. 

2.  Criminal  law — hearsay.  Testimony  of  a  police  officer,  that 
defendant  made  it  his  business  to  solicit  persons  on  the  street  and 
get  them  to  a  gambling  house  and  "skin  them  up,"  when  he  has 
not  personally  seen  defendant  so  soliciting,  is  incompetent. 

Error  to  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
RicHABD  S.  Farband,  Judgc,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  Biarch 
12,  1913. 

Paul  Kerz,  for  plaintiff  in  error. 

Louis  H.  Bubrbll,  for  defendant  in  error. 
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Me.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

On  January  9,  1912,  the  people  filed  a  complaint 
before  a  justice  of  the  peace  against  John  P.  Covey, 
charging  that  he  being  an  idle  and  dissolute  per- 
son did  use  certain  unlawful  games  and  was  then  and 
there  a  confidence  man,  and  did  then  and  there  neglect 
all  lawful  business  and  then  and  there  habitually  mis- 
spent his  time  and  frequented  gambling  and  tippling 
houses;  that  on  January  27,  1902,  and  December  17, 
1908,  he  was  convicted  of  crime  punishable  by  im- 
prisonment in  state's  prison,  or  a  house  of  correction, 
and  had  no  lawful  means  of  support  and  was  a  person 
lounging  about  and  being  in  public  gambling  houses, 
and  lounging  about  and  being  in  tippling  houses. 

He  was  arrested,  tried  and  convicted  by  a  justice  of 
the  peace,  and  appeal  taken  to  the  Circuit  Court,  and 
was  there  again  tried  and  convicted  and  sentenced  to 
ninety  days  in  the  county  jail,  and  pay  a  fine  of  $100, 
and  afterwards,  on  the  same  day,  and  at  the  same  term 
and  before  court  had  adjourned  for  the  day,  he  was 
returned  into  court,  and  so  much  of  the  judgment 
imposing  the  fine  upon  him  was  stricken  out,  and  he 
was  resentenced  to  serve  an  imprisonment  in  the 
county  jail  ninety  days.  He  brings  the  case  here  by 
writ  of  error. 

We  have  examined  the  evidence  with  great  care. 
The  plaintiff  in  terror  is  not  shown  thereby  to  be  a 
vagabond  or  vagrant.  He  is  shown  thereby  to  own 
property.  He  is  shown  thereby  to  support  his  family 
and  pay  his  bills  promptly.  He  is  shown  by  the  evi- 
dence to  be  a  gambler.  The  complaint  did  not  charge 
merely  that  he  was  a  gambler,  and  if  he  had  been  con- 
victed of  being  a  gambler,  punishment  by  imprison- 
ment in  the  county  jail  is  not  allowed  therefor. 

A  police  officer  did  testify  that  plaintiff  in  error 
made  it  his  business  to  solicit  persons  on  the  street, 
and  get  them  to  a  gambling  house  and  skin  them  up, 
but  it  turned  out  this  policeman  knew  nothing  about  it 
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except  from  hearsay.  The  policeman  never  say  him 
speak  to  any  person  whomsoever  on  the  streets,  hut 
some  one  else  told  him  so,  and  the  persons  if  any,  who 
knew  plaintiff  in  error'  solicited  business  for  gaming 
houses,  where  the  person  solicited  was  to  be  fleeced, 
were  not  called  as  witnesses.  There  was  not  competent 
proof,  except  that  he  was  a  gambler,  and  that  only  by 
his  own  confession. 

The  statute  in  regard  to  vagabonds  does  not  apply 
to  this  case.  If  the  complaint  had  been  that  he  was  a 
gambler,  he  could  have  been  convicted,  but  this  punish- 
ment could  not  have  been  imposed.  Beaching  this  con- 
clusion renders  it  unnecessary  to  consider  alleged  er- 
rors in  rulings  on  evidence  and  instructions. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


John  Funk,  Appellee^  y.  Chase  Fowler^  Appellant. 

Gen.  No.  5,697. 

1.  E3QUITT — furisdidion.  A  court  of  equity  having  acquired  Juria- 
diction  for  one  purpose  may  grant  complete  relief  and  do  Justice 
between  the  parties. 

2.  Equity — possession  of  realty.  Where  the  ownership  of  real 
estate  is  one  of  the  questions  at  Issue,  a  court  of  equity  iliay 
decide  questions  as  to  the  right  of  possession. 

3.  Appeals  and  ebrors — sufficiency  of  transcript  Where  there 
is  an  appeal  based  on  the  sufficiency  of  a  bill  to  authorize  a  tem- 
porary injunction,  enjoining  the  prosecution  of  a  forcible  detainer 
suit,  appellant  is  not  required  to  include  evidence  heard  on  the 
motions  to  grant  or  dissolve  the  injunction. 

4.  Appeals  and  errobs — presumption  as  to  disposition  of  itues- 
tions  not  brought  up  on  appeal.  Where  there  is  an  appeal  solely 
on  the  question  of  the  sufficiency  of  a  bill  to  authorize  a  temporary 
injunction,  other  questions  are  presumed  to  have  been  properly 
disposed  of. 

5.  ArroBNBT  and  client — contract,  A  court  of  equity  has  juris- 
diction to  set  aside  portions  of  a  contract  Improperly  inserted  by 
an  attorney  in  a  transaction  with  his  client. 
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6.  Bqwrr— jurisdiction.  Where  a  6lll  alleges  that  defendant, 
an  attorney  for  complainant,  induced  complainant  to  sign  a  deed 
conveying  certain  property  to  Mm,  representing  that  it  was  a 
contract  of  sale,  the  court  has  jurisdiction  to  determine  the  nature 
of  the  contract,  to  put  into  possession  the  party  entitled  thereto, 
to  ascertain  the  rights  of  the  parties  by  an  accounting,  and  deter- 
mine the  rights  of  a  grantee  of  complainant. 

7.  Injunction — tohen  Mil  authorizes  temporary  injunction,  A 
bill  alleging  that  defendant  made  an  absolute  conveyance  of  land 
to  complainant  in  payment  of  certain  debts,  that  afterwards  de- 
fendant, as  attorney  for  complainant,  induced  him  to  sign  a  deed 
of  reconveyance,  representing  that  it  was  an  agreement  to  sell  upon 
certain  conditions,  authorizes  a  temporary  injunction  enjoining  de- 
fendant from  prosecuting  a  forcible  detainer  suit  against  a  grantee 
of  complainant 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon.  Edoab 
IiLDiiEDGB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.  Affirmed.  Opinion  filed  March  12,  1913.  Rehearing  denied 
April  15,  1913. 

MoDoxjoALL  &  Chapman,  for  appellant. 

Lestbb  H.  Strawn  and  M.  N.  Abmstbong,  for  ap- 
pellee. 

Mb.  Justiob  Whitnbt  delivered  the  opinion  of  the 
court. 

Appellee  filed  a  bill  in  chancery  containing  certain 
allegations  as  to  transactions  between  him  and  appel- 
lant resulting  in  certain  contracts  or  agreements  being 
entered  into  between  the  parties  concerning  certain 
real  estate  in  the  bill  specifically  described,  and  also 
resulting  in  a  deed  of  the  real  estate  from  appellant 
to  appellee,  and  a  contract  of  purchase  by  which 
appellee  agreed  to  convey  said  real  estate  to  appel- 
lant. 

The  bill  further  alleged  that  confidential  relations 
existed  between  appellee  as  client,  and  appellant  as 
his  attorney,  during  the  times  when  these  various  con- 
tracts and  said  deed  were  executed,  and  that  appel- 
lant had  been  guilty  of  fraudulent  practices  as  to  cer- 
tain of  said  contracts  while  sustaining  the  confidential 
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relation  of  appellee's  attorney  and  adviser  with  ref- 
erence to  the  transactions  ont  of  which  said  contract 
and  deed  arose.  It  further  alleged  the  commence- 
ment of  forcible  detainer  proceedings  by  appellant 
against  one  Hans  Vogel,  Frances  E.  Vogel,  and  Mary 
A.  Funk  the  wife  of  appellee  mentioned  in  the  bill  as 
having  been  in  some  way  connected  with  the  title  to 
the  said  real  estate,  or  part  thereof,  and  as  having 
been  in  possession  of  said  real  estate,  or  some  part 
thereof,  at  the  time  of  the  commencement  of  said  for- 
cible detainer  proceedings. 

The  bill  prayed  for  relief  as  to  matters  therein  al- 
leged and  among  other  things  prayed  that  appellant 
be  enjoined  from  the  further  prosecution  of  said 
forcible  detainer  suit  To  this  bill  appellant  filed 
his  answer  and  by  it  he  did  not  raise  any  specific  ob- 
jection to  the  jurisdiction  of  a  court  of  equity  to  hear 
and  determine  the  subject-matter  thereof.  Having 
answered  said  bill  appellant  also  filed  his  cross-bill 
invoking  the  jurisdiction  of  a  court  of  equity  to  de- 
termine many,  if  not  all  of  the  matters  alleged  in  the 
original  bill.  The  matters  alleged  in  the  bill  are  com- 
mon subjects  of  equity  jurisdiction,  and  the  injunction 
prayed  for  is  merely  an  incident  to  the  relief  prayed 
on  the  other  matters  alleged. 

A  court  of  equity  having  acquired  jurisdiction  of  the 
case  for  one  purpose  has  jurisdiction  to  grant  com- 
plete relief  and  do  justice  between  the  parties,  includ- 
ing the  decision  of  questions  of  the  right  of  possession 
of  the  real  estate  involved  in  the  litigation  where  the 
ownership  of  the  real  estate  is  one  of  the  questions  at 
issue.  Wehrheim  v.  Smith,  226  111.  346;  Oberein  v. 
Wells,  163  111.  101 ;  Harding  v.  Fuller,  141  111.  308. 

A  reference  to  the  master  was  ordered  and  the 
master  took  and  reported  the  proofs  in  the  case. 
Thereafter,  appellee  moved  for  a  temporary  injunc- 
tion pursuant  to  the  prayer  of  his  bill  and  upon  the 
hearing  of  that  motion  the  proofs  taken  before  the 
master  were  offered  and  read  in  evidence.    A  tempo- 
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rary  injtuiction  was  granted.  Thereafter  appellant 
moved  to  dissolve  the  injunction,  and  on  the  hearing 
of  that  motion  appellee  again  offered  the  proofs  taken 
before  the  master,  and  appellant  offered  certain  afiS- 
davits  and  papers.  The  motion  to  dissolve  was  de- 
nied. Appellant  had  prayed  an  appeal  from  the  order 
granting  an  injunction,  and  he  also  prayed  an  appeal 
from  the  order  refusing  to  dissolve  the  injunction  and 
having  obtained  an  order  of  appeal  in  each  case,  he 
filed  one  bond  as  an  appeal  bond  for  both  orders.  The 
consolidating  of  the  two  appeals  in  that  way  is  not 
objected  to.  He  filed  the  record  which  contained  a  cer- 
tificate of  the  trial  judge  showing  what  proofs  appel- 
lee offered  on  the  hearing  of  each  motion,  namely,  the 
report  by  the  master  of  the  evidence  taken  before  him, 
and  also  the  certificate  of  evidence  taken  by  appellant, 
reciting  the  substance  of  certain  affidavits  and  docu- 
mentary evidence  which  he  presented  on  the  hearing 
of  the  motion  to  dissolve. 

Appellant  did  not  include  in  the  record  filed  by  him 
the  evidence  heard  in  behalf  of  appellee  on  either  of 
said  motions ;  thereafter  appellee  sought  in  this  court 
to  compel  the  appellant  to  include  in  his  transcript  the 
evidence  so  offered  by  appellee  on  both  motions,  but  ap- 
pellant resisted  the  application  on  the  ground  he  had 
the  right  to  appeal  solely  on  the  proposition  that  the 
bill  was  insufficient  to  authorize  an  injunction,  and 
that  he  was  not  compelled  to  bring  up  the  proofs.  We 
sustained  this  position  and  declined  to  compel  appel- 
lant to  bring  up  that  evidence,  and  he  has  not  done 
so.  It  therefore  appears  that  evidence  was  heard  on 
the  motion  for  an  injunction  and  on  the  motion  to  dis- 
solve the  injunction  in  behalf  of  appellee,  which  ap- 
pellant has  not  brought  up  on  his  appeal.  We  must 
therefore  assume  that  so  far  as  the  evidence  goes,  it 
was  evidence  authorizing  the  injunction  and  authoriz- 
ing the  denial  of  the  motion  to  dissolve  the  injunction. 
The  prayer  of  the  bill  was  to  enjoin  the  prosecution 
of  a  forcible  detainer  suit  pending  before  a  justice. 


360  ApPET.TiATB  COXIRTS  OF  II1LINOI8. 

Funk  T.  Fowler,  179  111.  App.  356. 

The  injunction  was  against  the  suit  pending  on  appeal 
from  the  justice  in  the  County  Court,  "We  must  pre- 
sume that  the  proofs  showed,  before  injunction  was 
applied  for,  the  case  had  been  disposed  of  in  justice 
court  and  properly  appealed  to  and  properly  pending 
in  the  County  Court,  and  that  it  was  the  same  suit.  All 
questions  of  fact  which  could  have  been  the  subject  of 
proof  must  be  considered  as  disposed  of  in  the  court 
below  properly  in  favor  of  appellee.  Therefore,  the 
cross-bill  and  answer  thereto  are  not  material  on  the 
hearing  of  this  appeal.  The  only  question  which  ap- 
pellant has  brought  before  us  by  the  method  in  which 
he  has  made  up  the  record  is  whether  the  bill  author- 
izes an  injunction.  If  it  authorizes  an  injunction  such 
as  was  granted  then  it  also  authorized  the  denial  of  the 
motion  to  dissolve  that  injunction  before  the  case  had 
been  heard  by  the  Circuit  Court  upon  the  merits. 

The  bill  alleged  that  appellant  had  been  the  owner 
of  certain  land  and  had  mortgaged  it,  and  that  ap- 
pellee was  his  client,  and  that  appellee  loaned  him 
various  sums  of  money  and  became  security  for  him 
on  debts,  and  those  debts  were  not  paid;  that  appel- 
lant made  an  absolute  conveyance  of  the  land  to  ap- 
pellee in  payment  of  those  debts,  and  thereby  appel- 
lee became  the  owner;  that  afterward  appellee  sold  a 
portion  of  the  land  to  Vogel;  that  appellant  had  a 
tenant  in  possession  whose  term  expired,  and  upon  its 
expiration,  Vogel  took  possession;  that  at  sometime 
after  the  absolute  deed  had  been  given,  appellant  pro- 
cured appellee  to  sign  a  certain  paper  which  he  rep- 
resented to  be  an  agreement  by  appellee  to  sell  the 
premises  to  appellant  upon  certain  conditions  therein 
named,  and  appellee  trusted  appellant  as  his  lawyer  to 
properly  draw  the  instrument  and  properly  repre- 
sent its  contents,  and  that  in  the  manner  in  which  the 
papers  were  drawn,  it  was  untruthfully  made  to  ap- 
pear that  the  deed  from  appellant  to  appellee  was  se- 
curity for  money,  and  that  it  was  not  an  absolute  deed, 
but  merely  a  contract  to  sell  back ;  that  after  appellant 
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brought  suit  in  forcible  detainer  against  Vogel  and 
his  wife,  and  appellee's  wife,  Vogel  not  desiring  to  be 
involved  in  litigation,  conveyed  with  his  wife  the  prem- 
ises back  to  appellee,  who  is  now  the  owner  of  the 
premises. 

The  bill  asks  that  the  last  mentioned  contract  be 
canceled  so  far  as  it  contained  any  words  tending  to 
show  that  the  original  deed  from  appellant  to  appellee 
was  a  mortgage  only,  and  that  said  original  deed  be 
declared  to  be  an  absolute  conveyance ;  that  appellant 
be  held  to  have  forfeited  the  contract  for  reconveyance 
fur  failure  to  perform  under  it.  The  bill  further 
prayed  that  in  the  alternative  that  if  it  be  determined 
that  appellant  has  any  rights  under  said  contract  that 
there  be  an  accounting,  and  the  amount  due  be  ascer- 
tained in  order  to  pay  him,  and  seeks  various  other 
relief. 

The  bill  alleges  matters  of  which  a  court  of  equity 
has  jurisdiction,  and  this  bill  as  here  presented  being 
accepted  as  true,  and  being  suiBciently  sworn  to,  as  we 
hold  that  it  is,  in  our  opinion  equity  had  jurisdiction  to 
set  aside  any  portion  of  the  contract,  which  may  have 
been  improperly  inserted  by  the  lawyer  against  the 
client.  It  had  jurisdiction  to  determine  whether  that 
contract  and  the  whole  proceedings  are  in  fact  a  mort- 
gage, or  an  absolute  conveyance  and  contract  to  recon- 
vey.  If  appellant  has  any  rights  in  the  property  yet, 
it  has  jurisdiction  to  ascertain  what  those  rights  are 
by  an  accounting  between  the  parties.  It  will  have 
jurisdiction  to  put  into  possession  the  person  who  shall 
finally  be  found  to  be  entitled  thereto,  and  if  it  should 
turn  out  that  appellant  was  entitled  to  possession  and 
was  unlawfully  deprived  thereof  by  Vogel,  as  the 
grantee  of  appellee,  and  that  appellee  has  availed  him- 
self thereof  by  the  re-conveyance  from  Vogel  to  him, 
it  has  jurisdiction  to  award  appellant  suitable  compen- 
sation for  the  loss  of  possession  of  the  property  pend- 
ing the  suit 

We  are  of  the  opinion  the  bill  made  a  case  authorizing 
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the  granting  and  continuance  of  the  temporary  injunc- 
tion until  the  case  is  heard  on  the  merits.  The  orders 
of  the  court  below  in  granting  the  injunction  and  re- 
fusing to  dissolve  the  injunction  are  therefore  affirmed. 

Affirmed. 


Swedish    Eyangelical   Lutheran    Church    of  Moline^ 
Appellee^  y.  City  of  Moline^  Appellant, 

Gen.  No.  5,700. 

1.  Injunction — when  till  does  not  authorize.  A  blU  filed  by  a 
church  society  to  enjoin  the  city  from  erecting  a  canopy  extending 
over  a  portion  of  the  street  used  as  a  public  market  opposite  the 
church,  which  does  not  aver  that  the  church  society  will  be  injured 
In  any  other  manner  than  other  property  owners  in  that  locality, 
does  not  authorize  the  intervention  of  a  court  of  equity. 

2.  Injunction — bin  to  enjoin  encroachment  upon  street.  A  pri- 
vate property  owner  cannot  maintain  a  bill  to  enjoin  an  encroach- 
ment upon  a  street  merely  because  it  is  a  violation  of  the  rights 
of  the  public  since  such  rights  can  only  be  set  up  by  some  officer 
acting  in  behalf  of  the  public. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Frank  D.  Ram  sat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  March  12,  1913. 

Shallbebq  &  Haepeb,  for  appellant ;  C.  E.  Dietz,  of 
counsel. 

J.  B.  &  J.  L.  Oaklbaf,  for  appellee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  tlie 
court. 

This  is  an  appeal  from  an  order  denying  a  motion 
to  dissolve  an  injunction  issued  on  a  bill  in  chancery 
filed  by  appellee  against  appellant,  praying  among 
other  things  that  appellant  be  restrained,  *'from  plac- 
ing, erecting  and  maintaining  any  building,  shed  or 
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structure  on  any  of  13th  street  next  south  of  Fifth 
avenue  and  for  a  distance  of  150  feet  therefrom,  and 
from  further  occupying,  closing  and  encroaching  upon 
said  part  of  said  13th  street/* 

The  13th  street  mentiojied  in  the  bill  is  in  the  city  of 
Moline,  and  runs  north  and  south,  and  the  Fifth  ave- 
nue therein  mentioned  crosses  and  runs  east  and  west 
and  at  the  southwest  corner  of  said  intersection  is  a 
lot,  80  feet  wide  on  Fifth  avenue  and  150  feet  long 
on  13th  street,  which  appellee  has  owned  for  more 
than  fifty  years,  and  on  which  for  thirty-six  years  it 
has  had  a  large  brick  building  facing  north,  which  is 
occupied  as  a  church.  Across  the  street  east  from 
said  church  was  a  building  running  east  and  west  and 
fronting  west  on  13th  street,  and  owned  by  Deere  & 
Company.  In  the  spring  of  1912,  appellant  obtained 
a  lease  of  said  building  for  one  year,  and  opened 
therein  a  public  market.  It  determined  that  to  make 
the  place  suflSciently  useful  for  a  public  market  the 
west  front  should  be  opened  and  be  protected  from  the 
sun  and  weather  in  the  summer  time  by  erecting  over 
the  sidewalk  and  parkway,  some  seventeen  feet  above 
the  ground,  a  canopy  or  roof.  Appellant  proceeded  to 
erect  such  roof  or  canopy  and  planned  to  erect  it  on 
posts  set  at  the  outer  edge  of  this  parkway.  Appellant 
had  procured  from  a  railway  company  a  building, 
the  roof  of  which  was  proposed  to  be  used  to  make  the 
roof  or  canopy  over  the  sidewalk  and  parkway.  A 
part  of  it  had  been  erected  and  the  rest  was  being  re- 
moved to  the  place  in  question,  when  appellee  filed  a 
bill  to  enjoin  the  erection  of  said  roof,  canopy  or  shed 
over  said  street,  and  an  injunction  was  granted  with- 
out notice.  Appellant  filed  an  answer  and  aflSdavit 
therewith  and  moved  to  dissolve  the  injunction.  That 
motion  was  heard  and  denied,  and  appellant  brings 
an  appeal  to  this  court  from  the  order  refusing  to  dis- 
solve the  injunction.  It  is  urged  that  the  city  could 
not  appeal  without  giving  an  appeal  bond,  which  it 
did  not    We  hold  under  the  statute  in  that  behalf  a 
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municipal  corporation  can  appeal  in  such  a  case  with- 
out giving  bond.  Various  reasons  are  assigned  why 
the  injunction  should  be  dissolved.  We  will  pass  over 
all  the  technical  reasons  and  proceed  to  consider  the 
reasons  which  we  think  go  to  the  merits  of  the  con- 
troversy. The  bill  is  not  filed  by  the  attorney-gen- 
eral or  the  state's  attorney  by  or  in  behalf  of  public 
interests.  It  is  filed  only  by  a  property  owner.  The 
bill  does  not  show  by  averments  of  fact  that  the 
church  society  will  be  injured  by  the  building  of  this 
shed  in  any  other  manner  than  will  other  property 
owners  generally  in  that  locality  be  injured,  therefore, 
it  does  not  state  a  case  authorizing  the  intervention 
of  a  court  of  equity. 

A  private  property  owner  cannot  maintain  a  biU  to 
enjoin  an  encroachment  upon  a  street  merely  because 
it  may  be  a  violation  of  the  rights  of  the  public.  Those 
rights  can  only  be  set  up  by  some  officer  acting  in  be- 
half  of  the  public.  Hamilton  v.  Semet  Solvay  Co.,  227 
m.  501,  and  cases  therein  cited. 

The  order  denying  the  motion  to  dissolve  the  in- 
junction will  therefore  be  reversed  and  the  cause  re- 
manded to  the  court  below  with  directions  to  dissolve 
the  injunction. 

Reversed  and  remanded  with  directions. 


William  H.  Smithy  Appellant^  y.  Frank  G.  Young, 

Appellee. 

Gen.  No.  5,703. 

1.  Assumpsit — when  no  recovery  on  common  counts.  In  assump- 
sit plaintiff  cannot  recover  on  the  common  counts  on  the  ground 
that  defendant  promised  to  buy  back  certain  stock  within  a  year 
if  plaintiff  was  dissatisfied  with  it,  where  it  appears  that  plaintiff 
asked  defendant  to  buy  back  the  stock  but  did  not  tender  it 

2.  Evidence — when  not  error  to  permit  an  attorney  of  record  to 
testify.    It  is  not  error  for  the  court  in  its  discretion  to  permit 
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attorney  of  record  in  a  case  to  testify  though  witnesses  were  ex- 
cluded from  the  court  room,  especially  where  it  does  not  appear 
that  it  was  known  when  the  motion  to  exclude  was  made  that  such 
attorney  would  become  a  material  witness. 

3.  Apbbals  and  xaiBOBS — what  offer  mu9t  "be  made  to  avail  of 
exclusion  of  question  to  vntness.  To  avail  of  refusal  to  permit  a 
question  to  a  witness  as  to  whether  a  certain  book  was  a  memoran- 
dum kept  by  him,  such  an  offer  must  be  made  as  to  show  that  if 
it  were  admitted  it  would  be  incompetent  and  material  testimony. 

4.  BviDENCE — when  not  error  to  exclude  testimony  as  to  a  docur 
ment.  It  is  not  error  to  exclude  testimony  of  a  witness  as  to  a 
certain  document  concerning  a  trip,  the  date  of  which  was  ma- 
terial, where  the  document  Itself  was  not  offered;  and  it  was  not 
proved  that  it  was  made  at  the  time  or  that  it»  had  any  date,  and 
the  witness  was  not  asked  to  refresh  his  recollection  by  It. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Frank  D.  Raksat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

VosB  &  CBBEii,  for  appellant, 

W.  L.  LxTDOLPH  and  J.  T.  &  S.  E.  Kenworthy,  for 
appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
conrt. 

Appellant  sued  appellee  in  assumpsit  and  filed  a  dec- 
laration consisting  of  four  special  counts  and  the  com- 
mon counts.  Appellee  pleaded  the  general  issue. 
There  as  a  jury  trial  and  verdict  for  appellee.  Ap- 
pellant's motion  for  a  new  trial  was  overruled,  and  ap- 
pellee had  judgment  for  costs  and  plaintiff  below 
appeals. 

The  first  special  count  alleged  appellee  was  presi- 
dent of  the  Rock  Island  Tool  Company,  and  sold  ap- 
pellant twenty  shares  of  its  capital  stock  for  $2,000 
cash,  paid  by  appellant,  and  that  as  a  part  of  the  con- 
sideration appellee  promised  to  take  back  said  stock 
at  any  time  within  a  year  if  appellant  should  become 
dissatisfied  therewith,  and  that  appellant  became  dis- 
satisfied and  tendered  the  stock  back  within  one  year, 
and  appellee  refused  to  receive  ii. 
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The  second  count  is  substantially  the  same  but  ends 
by  charging  that  appellee  refused  to  receive  the  stock 
back,  or  to  pay  for  same. 

The  third  count  alleged  a  loan  of  $2,000  by  appel- 
lant to  appellee,  and  that  appellee  deposited  twenty 
shares  of  said  capital  stock  as  collateral  security  for 
said  loan. 

The  fourth  count  charged  that  in  consideration  that 
appellant  would  buy  of  appellee  this  twenty  shares  of 
stock  appellee  promised  appellant  that  said  stock  was 
of  good  merchantable  value,  and  a  safe,  secure  and 
profitable  investment  for  appellant  to  make;  that  the 
tool  company  was  solvent,  doing  a  profitable  business 
and  perfectly  responsible  and  that  the  capital  'stock 
was  worth  one  hundred  cents  on  the  dollar;  that  ap- 
pellant relied  on  these  statements  in  buying  said  stock, 
and  would  not  have  made  the  purchase  if  it  had  not 
been  for  said  statements,  the  truth  of  which  appellee 
as  president  had  means  and  was  compelled  to  know; 
whereas,  the  stock  had  no  good  merchantable  value, 
and  was  not  a  safe,  secure  and  profitable  investment, 
and  that  the  tool  company  was  not  solvent,  and  was 
not  doing  a  good  profitable  business,  and  was  insol- 
vent, and  was  soon  after  adjudged  a  bankrupt,  and 
that  said  stock  was  of  no  value  to  appellant. 

This  fourth  count  would  have  been  proper  in  an 
action  for  fraud  and  deceit.  Appellant  should  have 
been  required  to  elect,  either  to  strike  out  the 
fourth  count,  and  prosecute  his  action  in  assumpsit, 
or  to  abandon  the  other  counts  and  change  the 
form  of  action  to  case,  and  prosecute  his  action  un- 
der the  fourth  count  for  fraud  and  deceit,  but  this  was 
not  asked  in  the  court  below.  There  was,  however,  no 
proof  which  would  have  authorized  a  recovery  on  the 
fourth,  count.  There  is  proof  appellee  made  state- 
ments praising  the  value  of  this  stock.  The  corpora- 
tion had  been  organized  but  a  few  days  when  the  stock 
was  purchased.    It  was  manufacturing  vises  in  a  small 
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building,  had  ten  to  twenty  men  at  work,  and  had  some 
of  the  manufacturing  material  about  the  shop,  which 
appellant  saw  before  he  purchased.  There  is  nothing 
in  the  evidence  to  show  that  the  stock  was  not  when 
purchased,  of  good  marketable  value,  and  nothing  to 
show  that  it  did  not  then  appear  to  be  a  safe,  secure 
and  profitable  investment,  and  there  is  no  proof  that 
the  company  was  not  then  solvent,  and  doing  a  profit- 
able business.  There  was  no  proof  that  the  company 
was  ever  adjudged  a  bankrupt,  or  that  this  stock  be- 
came of  no  value,  or  was  of  no  value  at  the  time  of 
the  trial. 

Appellant  testified  in  chief  that  appellee  told  him, 
when  he  afterward  went  to  him  to  have  him  buy  back 
the  stock  that  the  company  was  bankrupt,  but  on  cross- 
examination  it  was  developed  that  he  only  meant  to 
testify  that  appellee  told  him  he  was  not  satisfied  with 
the  way  the  affairs  of  the  company  were  running,  and 
that  it  was  running  behind,  and  other  like  language 
from  which  the  witness  inferred  that  it  was  bankrupt. 
There  was  the  further  fact  proved  that  appellant  did 
not  receive  any  dividend  upon  this  stock.  If  the  case 
had  been  tried  upon  the  fourth  count  alone,  and  on 
this  evidence,  and  there  had  been  a  verdict  for  appel- 
lant, it  could  not  have  been  sustained  for  lack  of  proof 
of  the  allegations  in  that  count. 

The  third  count  alleging  the  loan  of  money  by  ap- 
pellant to  appellee  was  not  proved.  Appellant  dwells 
at  length  in  his  argument  upon  the  common  counts  and 
urges  that  he  could  have  recovered  under  the  common 
counts,  if  he  failed  to  prove  the  special  counts,  and  that 
certain  instructions  given  for  appellee  operated  to  pre- 
vent his  recovery  under  the  common  counts.  The  law 
is  well  established  where  a  contract  has  been  com- 
pletely performed  on  one  side,  and  has  been  completely 
performed  on  the  other  side,  except  the  payment 
of  money,  that  money  can  be  recovered  under 
the  common  counts,  but  if  something  more  must  be 
proved  besides  the  existence  of  an  indebtedness  to  au- 
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thorize  a  recovery  then  a  recovery  cannot  be  had  un- 
der the  common  counts.  Here,  appellant  claimed  to 
have  produced  testimony  to  the  effect  that  when  he 
bought  the  stock  of  appellee  it  was  a  part  of  the  con- 
sideration on  which  he  bought  it,  that  appellee  prom- 
ised him  that  within  a  year  if  he  should  become  dis- 
satisfied with  his  investment,  appellee  would  buy  back 
his  stock,  and  pay  him  for  it  the  $2,000  which  appellant 
had  paid  therefor,  and  that  appellant  went  to  appellee 
within  one  year  and  asked  him  to  buy  bade  the  stock, 
and  that  he  then  had  the.  stock  in  his  possession,  but 
did  not  tender  or  offer  it  to  appellee  because  appellee 
told  him  he  could  not  buy  it  Imck. 

To  recover  it  was  necessary  for  appellant  not  only 
to  establish  that  contract,  and  show  he  demanded 
within  the  year  that  he  take  back  the  stock,  but  also  to 
show  that  he  tendered  the  stock  to  him,  or  show  an  ex- 
cuse for  not  actually  tendering  it,  and  then  show  he 
had  kept  that  tender  good,  or  had  always  been  ready 
and  able  to  deliver  the  stock  to  appellee  whenever  ap- 
pellee would  pay  him  the  $2,000  and  interest  thereon. 
If  he  afterwards  sold  the  stock  to  someone  else,  he 
could  not  have  maintained  this  suit  under  the  common 
counts  because  of  his  inability  to  turn  the  stock  bac^ 

We  therefore  conclude  under  the  proof,  appellant 
could  not  under  any  circumstances  shown  in  the  proofs, 
have  recovered  under  the  common  counts.  Even  if  as 
appellant  argues  there  was  some  assurance  by  appellee 
that  he  might  take  the  stock  back  at  some  later  date, 
and  even  though  it  amounted  to  a  binding  promise, 
based  on  a  sufficient  consideration,  still  before  he  could 
recover  he  would  have  to  show  that  he  was  able  to  per- 
form his  part  by  delivering  the  stock.  If  appellant 
had  tendered  the  stock  to  appellee  at  the  time  in  ques- 
tion and  appellee  had  taken  it  but  failed  to  pay,  then 
there  would  have  been  such  a  complete  performance  by 
appellant,  that  he  could  have  maintained  an  action  un- 
der the  common  counts,  but  as  long  as  the  stock  had 
not  been  delivered  to  and  accepted  by  appellee,  special 
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averments  were  required,  and  the  common  counts  alone 
were  insufficient. 

When  the  contract  was  made  appellant  and  his  two 
sons  and  appellee  were  present.  Appellant  and  one  of 
his  sons  testified  in  chief  to  a  contract  by  appellee  to 
take  the  stock  back  within  one  year,  and  pay  back  the 
consideration  if  appellant  wished.  Appellant's  other 
son  testified  that  what  was  said  was  that  appellee  de- 
sired of  appellant,  that  if  appellant  should  want  to 
sell  this  stock,  that  he  give  appellee  the  first  chance  to 
buy  it,  and  on  cross-examination  appellant  abandoned 
the  claim  of  a  contract  to  buy  it  back,  and  gave  the 
same  version  the  other  son  gave  on  his  direct  examina- 
tion, and  that  what  appellee  said  was  that  if  appellant 
desired  to  get  rid  of  the  stock  he  would  have  no  trouble 
selling  it,  and  that  if  he  did  desire  to  sell  it,  appellant 
in  that  event,  would  give  appellee  the  first  chance  to 
buy  it.  The  same  is  true  of  the  cross-examination  of 
the  son,  who  on-direct  examination  testified  to  a  prom- 
ise to  purchase. 

The  case  therefore  made  by  appellant  was  that  he 
and  one  son  testified  to  the  contract  in  chief,  and  aban- 
doned it  on  cross-examination,  and  that  the  other  son 
agreed  with  their  version  on  cross-examination  and 
did  not  testify  to  a  contract  to  take  the  stock  back. 
Appellee  testified  positively  denying  he  made  any 
promise  to  re-purchase  it  and  also  testified  he  did  not 
seek  to  have  appellant  buy  the  stock,  but  that  appellant 
made  application  to  him  for  it.  If  this  were  an  action 
for  fraud  and  deceit,  it  might  be  that  evidence  that 
appellee  asked  to  have  the  first  chance  given  him  to 
buy  the  stock  back,  might  have  some  bearing  if  prop- 
erly alleged,  but  it  did  not  tend  to  establish  a  contract 
on  which  alone  appellant  must  recover,  if  at  all. 

The  state  of  the  case  therefore  is  that  if  the  jury  had 
found  there  was  a  contract  by  appellee  to  buy  back 
this  stock  within  one  year,  perhaps  it  could  have  been 
sustained,  but  the  jury  having  found  against  appellant 
it  cannot  be  said  they  have  found  so  greatly  against 
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the  weight  of  the  evidence  that  this  court  could  set  the 
verdict  aside.  The  evidence  strongly  tended  to  show 
that  appellant  did  not  demand  a  re-purchase  of  the 
stock  within  one  year  as  claimed  by  him,  but  at  a 
considerable  later  date.  On  the  subject  of  this  date, 
complaint  is  made  that  the  court  erred  in  permit- 
ting one  Ludolph,  who  was  one  of  the  attorneys  of  rec- 
ord, whose  name  appears  on  page  10  of  the  transcript 
of  the  record,  to  testify  for  appellee,  when  he  was  of 
counsel  for  appellee,  and  had  been  present  during  the 
trial,  when  an  order  had  been  made  excluding  the  wit- 
nesses from  the  courtroom. 

The  witness  Ludolph,  under  the  authority  of 
Eeavely  v.  Harris,  239  HI  526 ;  Glanz  v.  Ziabek,  233 
m.  22 ;  Bishop  v.  HiUiard,  227  HI.  382,  and  many  other 
cases,  was  a  competent  witness.  When  the  motion  was 
made  to  exclude  the  witnesses,  if  the  court  had  been 
told  that  an  attorney  might  be  called  as  a  witness  the 
court  would  have  had  a  discretion  not  to  exclude  him 
because  he  was  of  counsel,  and  the  court  indicated  in 
his  ruling  on  the  objection  to  this  witness,  that  he 
hardly  could  have  excluded  counsel.  If  appellee  had 
but  one  attorney,  and  that  attorney  was  liable  to  be 
called,  it  probably  would  have  been  error  for  the  court 
to  exclude  him,  but  further,  when  the  order  was  made 
to  exclude  the  witnesses  (which  order  by  the  way  is 
not  contained  in  the  bill  of  exceptions),  it  could  not 
have  been  known  or  foreseen  that  the  matter  about 
which  Ludolph  did  finally  testify,  was  material.  Upon 
interrogation  on  cross-examination  to  fix  some  date 
for  ascertaining  the  time  appellee  visited  appellant 
and  demanded  he  take  the  stock  back,  he  testified  to  a 
certain  condition  of  a  certain  new  building.  Ludolph 
was  the  agent  of  the  owner  and  had  an  office  directly 
opposite  the  new  building  and  knew  when  this  condi- 
tion was  brought  into  effect,  and  his  testimony  was 
only  as  to  the  date  when  this  building  came  into  the 
condition  described  by  appellant,  which  date  testified 
to  by  Ludolph  was  long  after  the  expiration  of  one 
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year  i  _  om  the  purchase  of  the  stock.  We  are  of  the 
opinion  the  court  did  not  err  in  its  mling  on  that  sub- 
ject. Moreover  it  does  not  appear  from  anything  in 
the  record  that  at  the  time  the  motion  to  exclude  the 
witnesses  was  made,  Ludolph  would  be  or  would  be- 
come a  material  witness  in  the  case,  and  the  matter 
about  which  he  finally  testified  was  simply  as  to  the 
date  at  which  a  certain  building  came  to  a  certain- stage 
of  construction. 

Appellant  was  called  in  rebuttal  on  this  subject.  He 
had  stated  that  one  of  his  two  demands  on  appellee  to 
buy  back  the  stock  was  made  right  after  a  trip  to 
Texas.  He  was  shown  a  book  and  was  asked  whether 
or  not  that  was  a  memorandum  kept  by  him,  and  the 
date  of  his  trip,  and  also  whether  it  was  a  book  of 
original  entry.  That  was  objected  to  and  the  court 
sustained  the  objection,  and  nothing  further  was  of- 
fered. The  exhibit  is  not  in  the  bill  of  exceptions  and 
no  offer  was  made  to  prove  that  the  entry  was  true, 
that  it  was  made  at  the  time,  that  the  date  therefore  is 
correct,  nor  to  prove  what  date  would  show. 

K  the  court  refuses  to  permit  a  question  to  be  put 
of  this  character  it  is  necessary  in  order  to  aVail  of  it 
on  error  to  make  such  an  offer  as  to  show  the  court 
that  if  it  were  admitted  it  would  be  competent  and  ma- 
terial testimony.  Appellant  did  not  offer  the  docu- 
ment itself,  nor  prove  that  it  was  made  at  the  time,  or 
that  it  had  any  date,  and  did  not  ask  the  witness  to  re- 
fresh his  recollection  by  it.  No  error  appears  in  that 
behalf.  We  see  no  reversible  error  in  other  rulings  on 
evidence. 

The  modification  of  appellant's  fourth  instruction  in 
our  judgment  did  not  harm  appellant,  although  we 
think  that  modification  was  unnecessary,  because  we 
think  it  was  clear  appellee  understood  when  appellant 
came  to  him,  that  he  was  ready  to  deliver  the  stock  to 
him,  if  he  would  have  taken  it. 

Appellant  complains  of  the  refusal  of  his  ninth  ip- 
fitruction«    This  instruction  was  on  the  question  of  thi^ 
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preponderance  of  evidence,  which  instruction  seems  to 
have  been  held  good  in  McFarland  v.  People,  72  HI. 
368,  but  that  decision  was  overruled  in  Johnson  v. 
People,  140  HI.  350,  and  the  rule  in  Johnson  v.  People 
has  been  followed  in  Lasher  v.  Colton,  80  111.  App.  75; 
Leek  v.  People,  118  HI.  App.  514 ;  Holmes  v.  Horn,  120 
HI.  App.  359 ;  Beckstrom  v.  Krone,  125  111.  App.  376. 

Under  the  evidence  we  see  no  reversible  error  in 
the  giving  of  any  of  the  instructions  for  appellee.  The 
judgment  is  affirmed. 

Affirmed. 


Jolin  Easlckly  Appellee,  t.  Ynlcan  Detinning  Company, 

Appellant. 

Gen.  No.  5^706. 

M1.8TIEB  AND  SERVANT — When  servant  assumes  risk.  Plaintiff,  a 
man  forty  years  of  age  and  in  the  ordinary  use  of  his  faculties, 
assumed  the  risk  of  Injury  from  tin  falling  through  cracks  in  a 
platform  under  which  he  worked,  where  the  cracks  had  been  pres- 
ent for  years  and  plaintiff  who  had  worked  there  for  some  time 
knew  of  the  danger,  though  he  had  complained  and  was  told  that 
repairs  would  be  made  when  work  was  not  being  carried  on,  or  that 
he  would  not  be  hurt 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  with  finding  of  facts.  Opinion  filed 
March  12,  1913.    Rehearing  denied  April  3,  1913. 


William  H.  Boys,  H.  L.  Eicholson  and  Fbakk  M. 
Cox,  for  appellant. 


LncBY  &  Labkin,  for  appellee. 
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Appellee  sued  appellant  for  damages  under  an  al- 
leged claim  of  injury  while  in  appellant's  employ.  A 
trial  was  had  by  jury  which  resulted  in  a  judgment 
against  appellant  for  $3,500  from  which  judgment  this 
appeal  is  prayed.  Appellee  was  employed  by  appel- 
lant in  its  detinning  factory  at  Streator.  Inside  of  a 
building  a  railroad  track  ran  north  and  south  on  a 
trestle.  On  each  side  of  this  railroad  track  was  a  plat- 
form about  three  feet  wide,  and  from  the  platform  on 
each  side  a  chute  went  down  at  an  angle  and  dropped 
the  scrap  tin  as  it  was  shoveled  from  the  cars  on  either 
side  to  the  ground  beneath.  This  chute  extended  out- 
ward from  the  trestle.  Employes  working  under  this 
chute  pulled  the  scrap  tin  out  with  a  hook,  and  then 
with  a  four  tined  fork  pitched  it  into  baskets,  and  after 
it  was  pitched  into  the  baskets  other  men  than  those 
who  did  the  pitching  packed  the  material  down  in  a 
basket  with  some  kind  of  a  hammer  or  weight  and  then 
the  baskets  were  placed  on  the  car  which  ran  on  a  track 
underneath  the  center  of  the  upper  track  or  trestle. 
On  the  last  mentioned  car  the  baskets  were  carried  to 
another  part  of  the  factory  where  the  business  was 
conducted  of  detaching  the  tin  from  the  metal.  The 
man  who  did  the  pitching  of  the  scrap  tin  underneath 
the  chute  did  his  work  underneath  the  trestle  platform. 
In  this  trestle  platform  over  the  place  where  appellee 
worked  as  a  pitcher  were  cracks,  some  an  inch  wide 
and  some  half  an  inch  wide,  and  some  less,  and  dust 
and  small  pieces  of  tin  would  fall  through  and  onto  the 
men  working  below  at  times.  The  men  below  the  tres- 
tle platform  worked  with  gloves  to  protect  their  hands 
from  the  tin  which  they  handled  and  pitched,  and  some 
had  wrappings  around  their  arms  also.  It  is  apparent 
these  men  knew  that  if  their  flesh  came  in  contact  with 
these  pieces  of  scrap  tin,  they  were  liable  to  be  cut. 
The  places  where  the  pitching  and  loading  of  the  bas- 
kets was  done  were  called  '^stalls/'  and  appellee  had 
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worked  in  the  building  several  years  and  had  even 
worked  in  the  stalls  and  worked  sometimes  in  the  par- 
ticular stall  where  he  claimed  he  had  been  hurt.  He 
claimed  a  piece  of  tin  came  through  one  of  these  cracks 
in  the  trestle  platform  and  hit  him  in  the  eye,  the  ulti- 
mate result  of  which  was  he  lost  the  sight  of  one  eye, 
and  he  sued  for  damages. 

There  were  three  original  counts  and  one  additional 
count  in  the  declaration.  It  was  charged  to  be  negli- 
gence to  have  these  cracks  through  which  the  scrap  tin 
could  come,  and  that  appellee  did  not  have  any  appre- 
ciative knowledge  of  the  danger  to  his  person.  Some  of 
the  counts  charged  a  complaint  made  by  appellee  and 
a  promise  by  appellant  to  repair  and  in  others  a  com- 
plaint made  by  appellee  and  an  assurance  of  safety 
made  by  appellant.  Complaint  is  made  upon  rulings, 
upon  instructions  and  upon  the  evidence.  We  find  no 
error  in  these  rulings.  ^  Appellant  offered  a  very  large 
number  of  instructions  of  very  great  length.  It  was 
an  unreasonable  burden  to  impose  upon  the  court  to 
ask  so  many  instructions  in  so  simple  a  case.  We  think 
everything  to  which  appellant  was  entitled  was  in- 
cluded in  the  instructions  given  for  it,  but  if  some- 
where in  the  maze  of  the  lengthy  refused  instructions 
some  legal  proposition  is  contained  to  which  appellant 
was  entitled,  yet  the  court  is  not  subject  to  criticism 
in  failing  to  find  it.  We  are  however,  of  the  opinion 
that  the  evidence  does  not  make  a  case  under  the  dec- 
laration. It  is  doubtful  whether  appellee  was  struck 
in  his  eye  by  a  piece  of  tin  coming  through  one  of  the 
cracks  in  the  trestle  platform.  No  one  knows  how  he 
was  hurt  but  himself.  He  testified  the  tin  that  struck 
him  in  the  eye  came  from  the  chute  above,  but  he  also 
testified  he  wore  a  cap  with  a  peak  in  front,  and  that 
he  was  not  looking  up  at  the  time  he  was  hurt  He 
was  at  work  pitching  or  forking  a  mass  of  scrap  tin 
that  stood  in  front  of  him,  more  than  breast  high,  and 
pitching  it  into  baskets.  It  is  just  as  reasonable  to 
believe  some  piece  of  tin  flew  up  from  the  tin  in  front 
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of  him  while  he  was  pitching  it  into  the  basket,  as  to 
believe  that  it  was  a  piece  of  tin  that  came  through  one 
of  the  cracks  in  the  trestle  platform. 

We  hold  that  whether  the  piece  of  tin  came  from 
above  or  from  the  pile  of  tin  he  was  pitching  into  the 
basket,  it  was  an  injury  such  as  reasonably  could  have 
happened,  and  was  a  risk  of  his  employment  which  he 
assumed. 

By  the  testimony  it  appears  that  the  men  were  hit 
on  the  hands  by  tin  they  were  handling  because  they 
wore  gloves  to  protect  them,  and  some  of  the  more 
careful  ones  also  wore  some  kind  of  wrappings  about 
the  sleeves  of  their  coats.  It  is  not  a  reasonable  con- 
clusion from  the  evidence  that  he  was  hit  by  scrap  tin 
coining  from  above  when  he  testifies  that  he  was  at 
work  pitching  tin  into  baskets,  and  that  he  was  not 
looking  up  when  he  was  injured,  and  that  he  had  a  cap 
with  a  peak  on  it.  Another  peculiar  thing  about  the 
evidence  is  that  it  appears  therefrom  that  the  one  who 
was  assisting  him  at  the  basket  did  not  know  appellee 
was  hurt  until  the  following  evening,  and  no  one  else 
knew  it  who  was  a  witness  in  the  case. 

Assuming  for  the  purposes  of  this  decision  that  the 
piece  of  tin  which  injured  appellee  came  from  above 
through  one  of  those  cracks,  those  crac*ks  had  been 
there  for  years  according  to  the  evidence.  Appellee 
knew  they  were  there  and  complained  about  them 
several  times,  beginning  his  complaints  about  a  year 
before  he  as  injured.  He  testified  that  he  complained 
because  he  was  afraid  he  would  get  hurt  by  falling  tin. 
He  therefore  knew  the  danger.  Even  if  he  had  not 
testified  that  he  knew  pieces  of  tin  and  dust  were  com- 
ing down  through  these  cracks  for  years  and  liable  to 
come  at  any  time,  the  obvious  danger  from  falling 
pieces  of  tin  is  so  simple  a  matter  that  it  would  be 
known  to  anyone.  Appellee  was  forty  years  of  age,  in 
the  ordinary  use  of  his  faculties,  and  he,  like  anyone 
else,  must  have  known  that  if  he  turned  his  face  up 
when  tin  was  coming  down,  and  was  struck  anywhere 
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on  the  face  or  eyes,  he  would  be  hurt  by  these  sharp 
pieces  of  tin. 

If  this  danger  was  such  that  any  person  of  ordinary 
intelligence  would  know  that  it  would  naturally  follow 
from  the  defect  complained  of  in  the  declaration, 
knowledge  of  the  defect  carried  with  it  knowledge  of 
the  danger,  and  the  risk  of  injury  was  assumed. 
Montgomery  Coal  Co.  v.  Barringer,  218  111.  327. 

Inasmuch  as  tjie  condition  was  known  to  him,  as  well 
as  the  master,  the  danger  must  have  been  known  to 
him  just  as  much  as  it  was  known  to  the  master,  and 
it  was  a  simple  matter,  having  no  reference  to  any 
complicated  machinery,  we  regard  it  as  clear  that  he 
assumed  the  risk  of  working  there,  and  this  assump- 
tion of  risk  on  his  part  cannot  be  avoided  by  the  fact 
that  he  frequently  complained  to  someone  in  authority 
of  the  falling  of  the  tin,  and  said  he  feared  it  would 
hurt  him,  and  was  told  it  would  be  repaired  at  some 
time  when  they  were  not  at  work,  or  told  that  it  would 
not  hurt  him. 

Arriving  as  we  do,  at  the  conclusion  that  the  evi- 
dence will  not  sustain  the  judgment,  it  becomes  un- 
necessary for  us  to  discuss  further  the  rulings  upon 
evidence  and  upon  instructions.  The  judgment  of  the 
court  below  is  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judg- 
ment: We  find  that  appellee  assumed  the  risk  of 
working  under  the  conditions  which  caused  the  injury 
to  him,  and  that  such  assumption  of  risk  was  not  obvi- 
ated by  any  complaint  or  promise  to  repair,  or  assur- 
ance of  safety,  and  that  the  conditions  were  simple, 
and  that  the  danger  would  be  known  to  any  man  of 
ordinary  experience. 
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AJax-Clrleb  Rubber  Company,  Appellant,  t.  W.  A*  Gray, 

Appellee. 

Oen.  No.  6,711. 

1.  CovpOBATiONS — foreign.  A  foreign  corporation  wbich  carries 
no  stock  of  goods  and  fills  no  orders  in  this  state,  but  sells  and 
ships  its  goods  from  its  main  office  in  another  state,  is  not  doing 
business  vlthin  this  state  under  the  terms  of  the  statute  requiring 
foreign  corporations  to  obtain  a  license. 

2.  Afpxals  akd  ebbobs — final  judgment,  A  Judgment  for  de- 
fendant on  demurrer  to  a  replication,  not  providing  that  plain- 
tiff ''take  nothing  by  this  suit"  or  that  "defendant  go  hence  with- 
out day/'  is  not  a  final  Judgment,  and  an  appeal  therefrom  will 
be  dismissed. 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon.  Clyde 
B.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Dismissed.    Opinion  filed  March  12,  1913. 

Ejbk  &  Shttbti^ff,  for  appellant. 
Ohables  0.  Dutch,  for  appellee. 

Mb.  Justiob  Whitney  delivered  the  opinion  of  the 
court. 

Appellant  sued  appellee  in  the  County  Court  of 
Peoria  county  for  goods,  wares  and  merchandise  sold 
and  delivered.  Appellee  filed  a  plea,  (whether  it  was 
in  proper  form  is  not  argued,  and  we  do  not  determine 
it,)  the  body  of  which  was  that  appellant  was  a  non- 
resident foreign  corporation,  chartered  under  the  laws 
of  New  Jersey,  and  had  not  complied  with  the  statute 
of  the  state  of  Illinois,  nor  obtained  a  certificate  from 
the  secretary  of  state  of  Illinois,  authorizing  it  to  do 
business  in  Illinois;  that  when  the  several  promises 
averred  in  the  declaration  were  made,  appellant  main- 
tained a  branch  office  in  Chicago,  and  that  from  said 
branch  office  its  agents  traveled  throughout  the  state 
soliciting  and  taking  orders  for  merchandise,  which 
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orders  were  forwarded  to  such  branch  oflSce  for  ap- 
proval or  rejection,  and  that  the  orders  given  by  ap- 
pellee here  sued  on  were  contracted  with  the  agent  of 
appellant  under  the  direction  of  said  Chicago  oflSce, 
and  were  by  said  agent  forwarded  to  said  Chicago  of- 
fice and  there  approved,  and  that  therefore  appellant 
could  not  maintain  this  action  under  the  provision  of 
the  statutes  of  Illinois,  forbidding  a  foreign  corpora- 
tion to  do  business  in  this  state  without  filing  certain 
papers  and  obtaining  a  certain  license  from  the  secre- 
tary of  state,  and  denying  to  foreign  corporations  do- 
ing business  in  this  state,  the  right  to  bring  an  action 
in  the  courts  of  this  state,  without  complying  with  said 
statute.  Appellant  filed  an  amended  replication  to  this 
plea,  and  the  record  of  the  court  recites  that  the  court 
sustained  the  demurrer  thereto,  and  appellant  elected 
to  abide  by  his  amended  replication,  and  judgment  was 
rendered  in  favor  of  appellee  against  appellant  for 
costs.  This  is  an  appeal  from  that  judgment.  The 
record  is  certified  to  be  the  whole  of  the  original  rec- 
ord in  the  case.  The  record  is  exceedingly  defective, 
and  the  judgment  is  not  a  final  judgment.  It  should 
have  been  that  the  plaintiff  take  nothing  by  this  suit, 
and  that  defendant  go  hence  without  day.  People  v. 
Board  of  Education  Dist.  No.  24,  236  111.  154;  Chicago 
Portrait  Co.  v.  Chicago  Crayon  Co.,  217  111.  200;  Seg- 
hetti  V.  B.  F.  Barry  Coal  Co.,  164  111.  App.  488.  Under 
these  decisions  we  must  dismiss  this  appeal,  but  as 
other  questions  have  been  argued,  we  think  it  best  to 
indicate  our  views  upon  them.  The  record  is  also  de- 
fective in  that  though  certified  to  be  complete,  there  is 
no  demurrer,  and  we  have  no  means  of  knowing 
whether  it  was  general  or  special.  The  replication  is, 
on  its  face,  double,  and  a  special  demurrer  for  duplicity 
would  have  been  good.  The  main  body  of  the  replica- 
tion admits  all  of  the  allegations  as  to  its  being  a  for- 
eign corporation,  and  not  having  complied  with  the 
statute  at  the  time  these  contracts  were  made.  It  ad- 
mits appellant  maintained  a  branch  office  in  Chicago 
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and  that  its  agents  traveled  therefrom  throughout  this 
state  soliciting  and  taking  orders  for  merchandise.  It 
denied  that  such  orders  when  taken  were  forwarded 
to  said  branch  office  in  Chicago  for  approval  or  rejec- 
tion. It  alleged  appellant  carried  no  goods  in  stock  in 
Illinois,  filled  no  orders  in  Illinois,  and  shipped  no 
goods  from  within  Illinois,  and  that  no  one  in  said  Chi- 
cago branch  office  had  authority  to  receive  or  approve 
orders  solicited  and  received  in  Illinois,  nor  did  any- 
one there  receive  and  approve  and  fill  or  ship  orders. 
It  is  alleged  that  the  agent  in  question  traveled  out  un- 
der the  direction  of  the  New  York  office  of  appellant, 
and  that  appellant  also  corresponded  with  appellee 
from  its  New  York  office,  and  that  these  contracts  with 
appellee  were  made  at  its  New  York  office,  and  that  or- 
ders taken  by  said  agent  were  not  forwarded  by  said 
agent  to  the  Chicago  office  and  there  approved,  but 
were  forwarded  to  the  New  York  office  for  approval, 
and  that  said  orders  were  received  by  appellant,  and 
accepted  and  approved  at  the  New  York  office,  and  that 
all  goods  sold  and  delivered  by  appellant  to  appellee 
were  shipped  into  the  state  of  Illinois  to  appellee  from 
without  the  state  of  Illinois,  and  that  these  are  the 
contracts  upon  which  it  sued. 

Under  the  principles  stated  and  authorities  discussed 
by  us  in  Havens  &  Geddes  Co.  v.  Diamond,  93  111.  App. 
557,  this  is  not  a  doing  business  within  the  state  of 
Illinois.  There  has  been  a  change  in  the  statute  since 
the  suit  in  which  that  decision  was  rendered,  but  the 
change  is  not  material  to  this  question.  It  is  clear,  a 
general  demurrer  to  said  replication,  if  one  was  inter- 
posed, should  have  been  overruled,  and  whether  it 
should  be  carried  back  to  the  plea  we  leave  for  further 
determination.  There  is  no  final  judgment  in  the  court 
below  and  the  parties  can,  if  they  see  fit,  adjust  their 
pleadings  in  accordance  with  the  views  herein  ex- 
pressed.   Appeal  dismissed. 

Dismissed. 
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John  Howard^  Appellee,  t.  Chicago  &  Alton  Sailroal 

Company,  Appellant. 

Oen.  No.  5,713. 

1.  Mabteb  and  sebvant — "r6«  ipsa  loquitur.**  Where  plalntiif,  a 
railroad  gate  keeper,  was  injured  by  an  iron  blow  pipe  flying  out 
from  a  rapidly  passing  engine,  the  doctrine  of  res  ipsa  loquitur 
applies,  since  somewhere  on  some  engine  of  defendant,  a  blow  pipe 
must  have  been  insufficiently  attached,  and  the  inspection  was  not 
sufficiently  careful  to  ascertain  that  fact 

2.  Mastkb  and  sebvant — "re«  ipsa  loquitur.**  The  rule  that  the 
doctrine  of  res  ipsa  loquitur  does  not  apply  in  cases  between  master 
and  servant,  is  not  a  hard  and  fast  one,  arbitrary  in  its  application, 
but  is  applicable  where  the  servant  is  the  same  as  a  stranger  as  to 
the  operation  of  the  particular  thing  or  instrumentality  causing 
the  injury. 

3.  JuBY — circuit  court  may  call.  Where  a  county  board  falls  to 
perform  its  duty  in  making  up  jury  lists,  the  circuit  court  has 
inherent  right  to  cause  a  jury  to  be  summoned,  and  a  motion  to 
quash  such  a  special  venire  is  properly  overruled. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Chableb 
B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913^ 

J.  L.  0  'DoNNBLL,  T.  F.  DoNovAK  and  J.  A.  Bray,  for 
appellant ;  Winston,  Payne,  Strawn  &  Shaw,  of  coun- 
sel. 

J.  W.  D'Arcy,  for  appellee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  was  a  gate  tender  for  appellant  on  the 
ninth  day  of  February,  1910,  at  the  time  he  received 
the  injuries  for  which  this  suit  was  brought,  and  had 
been  since  July,  1907.  At  the  time  he  received  these 
injuries  he  was  tending  the  gate  across  Main  street  in 
Braidwood.  On  the  day  in  question  about  half  past 
three  in  the  afternoon  a  fast  train  of  appellant  was 
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approaching  Braidwood  from  the  south  rnnning  at  the 
rate  of  between  50  and  60  miles  an  honr,  and  was  not 
dne  to  stop  at  Braidwood.  As  the  train  was  approach- 
ing Main  street  crossing  appellee  lowered  the  gates 
and  stepped  back  into  the  middle  of  the  street,  and 
about  30  feet  back  from  the  railroad  tracks,  because 
as  he  testified  he  was  hired  by  Mr.  Lukowski,  the  sec- 
tion foreman,  and  received  his  instructions  from  him 
about  his  duties  when  lowering  and  raising  the  gates 
when  trains  were  approaching,  and  keeping  children 
off  the  track  that  might  be  attempting  to  cross  as 
trains  were  approaching,  and  other  obstructions. 

Appellee  stepped  back  into  the  street  as  he  testified 
so  as  to  be  ready  to  stop  school  children  from  cross- 
ing. While  in  this  position  he  was  seriously  injured  in 
a  most  peculiar  manner.  When  the  train  reached  the 
crossing  an  iron  pipe  some  ten  feet  or  more  in  length 
and  an  inch  or  more  in  diameter,  weighing  about  forty 
pounds,  flew  out  from  the  track  knocked  him  down, 
broke  his  leg,  rendered  him  unconscious  and  otherwise 
severely  injured  him.  For  these  injuries  appellfee 
brought  suit  and  recovered  a  verdict  and  judgment  for 
$2,750  from  which  this  appeal  is  prosecuted. 

Numerous  errors  are  assigned  among  which  are  rul- 
ings on  evidence  and  instructions.  So  far  as  the  rul- 
ings on  evidence  are  concerned  we  can  say  in  passing, 
some  of  the  rulings  on  evidence  about  which  complaint 
is  made  are  not  based  on  any  objection  made  at  the 
trial,  and  we  see  no  reversible  error  in  the  remainder 
thereof.  There  is  nothing  reversible  in  the  errors  al- 
leged in  the  giving  of  two  of  appellee's  instructions 
complained  of.  While  the  seventh  instruction  is  not 
proper  in  form  because  it  contains  the  statement, ' '  and 
from  all  of  the  other  facts  and  circumstances  appear- 
ing on  the  trial,'*  yet  we  fail  to  see  how  it  worked  any 
injury  to  appellant.  Complaint  is  also  made  that  the 
trial  court  did  not  sustain  a  motion  made  on  the  14th 
day  of  March,  1912,  to  quash  the  venire  for  the  jurors 
summoned  by  the  sheriff  from  the  body  of  the  coimty 
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by  order  of  the  court.  It  appears  from  the  record  that 
a  challenge  to  a  former  array  of  jurors  was  sustained 
on  March  13, 1912,  because  of  the  irregularity  in  draw- 
ing and  summoning  the  jurors,  due  to  the  fact  that  the 
county  board  had  failed  to  make  up  jury  lists  as  re- 
quired by  the  statute.  We  are  of  the  opinion  that  the 
failure  of  the  county  board  to  perform  its  duty,  can- 
not deprive  the  Circuit  Court  of  the  power  to  try  jury 
cases.  'This  failure  of  the  county  board  to  make  np 
jury  Usts,  would  in  such  case  absolutely  prevent  any 
jury  trials  in  the  Circuit  Court,  if  that  court  did  not 
have  the  inherent  right  to  cause  a  jury  to  be  sum- 
moned, if  no  statutory  way  were  provided.  Healy  v. 
People,  177  111.  306 ;  Eockford  Ins.  Co.  v.  Nelson,  75 
HI.  548.  The  case  of  People  v.  Eodenberg,  254  111.  386, 
cited  by  appellant  does  not  seem  to  be  in  point  or  de- 
cisive of  the  question.  We  see  no  error  in  overruling 
the  motion  to  quash  the  special  venire. 

We  come  now  to  the  real  merits  of  this  appeal.  Does 
or  does  not  the  doctrine  of  res  ipsa  loquitur  apply  to 
this  case.  The  substance  of  the  facts  briefly  stated  is 
that  this  piece  of  iron  pipe  was  found  to  be  the  blow 
pipe  of  an  engine.    The  engineer  of  the  train  testified : 

That  the  train  passed  Braidwood  along  about  3:20 
or  3 :25  p.  m.  ;  that  it  was  late  there  about  ten  minutes ; 
that  it  went  over  Main  street  crossing  probably  45  to 
50  miles  an  hour ;  that  he  was  going  right  along ;  that 
they  pick  up  speed  there  if  they  can ;  that  as  the  train 
went  over  the  Braidwood  crossing  he  saw  two  or  three 
men  standing  east  of  the  crossing ;  that  he  saw  an  ob- 
ject, he  could  not  state  whether  it  was  a  pipe  or  not, 
going  in  the  direction  the  train  was  going;  that  it  went 
very  fast,  about  two  or  three  feet  from  the  ground 
toward  the  men  he  saw  standing  there;  that  when  he 
first  saw  the  object  the  train  was  five  or  ten  feet  south 
of  the  crossing  shanty;  that  he  saw  the  object  strike 
the  man,  and  saw  the  man  fall. 

The  piece  of  pipe  that  was  found  was  worn  smooth 
on  one  end  and  marks  were  found  on  the  ties  south  of 
this  crossing  for  about  one  mile  and  a  half.   About  one 
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mile  and  a  half  south  of  Main  street  a  piece  of  metal 
was  found  between  the  tracks  soon  afterwards,  which 
was  a  piece  into  which  a  blow  pipe  is  screwed.  The 
pipe  found  at  the  place  where  the  accident  occurred 
was  ascertained  to  be  a  blow  pipe,  after  it  had  been 
sent  to  Bloomington  the  next  day. 

Appellant  introduced  evidence  to  the  effect  that  the 
engine  drawing  this  train  was  a  600  style  engine  and 
that  all  blow  pipes  on  all  engines  of  that  class  had  been 
removed  a  few  days  before  the  accident,  because  of 
their  liability  to  freeze.  Appellant  also  introduced  evi- 
dence that  this  blow  pipe  belonged  to  an  engine  of  the 
400  class,  and  that  no  400  class  engine  had  been  over 
the  road  that  day. 

The  marks  on  the  ties  were  not  there  when  the  sec- 
tion men  went  over  the  tracks  south  of  Main  street 
in  the  forenoon  and  afternoon.  The  accident  hap- 
pened about  half  past  three  in  the  afternoon.  The 
marks  were  found  there  afterward.  Appellee  could 
not  say  where  the  pipe  came  from.  It  may  have  been 
on  the  engine  notwithstanding  the  testimony  that  all 
of  the  blow  pipes  had  been  taken  off  the  600  class  en- 
gines before.  Appellant  may  have  failed  to  remove 
this  one,  and  it  may  have  been  on,  and  might  become 
loosened  and  begin  to  drag  about  one  mile  and  a  half 
south  of  Braidwood  and  finally  become  detached  and 
thrown  from  the  train.  It  may  have  been  detached 
from  some  other  engine  that  day  notwithstanding  ap- 
pellant's testimony  that  no  such  engine  had  passed 
over  the  road  that  day.  The  great  speed  at  which  the 
train  was  going  just  before  and  at  the  time  pf  the  ac- 
cident may  have  caused  the  train  to  pick  up,  carry 
along  and  hurl  off  at  the  crossing  this  piece  of  pipe, 
(although  it  seems  incredible  that  such  a  thing  could 
happen,  with  a  pipe  weighing  forty  pounds)  however, 
something  was  thrown  off  by  this  train.  The  engineer 
saw  it  going  through  the  air  and  saw  it  hit  and  knock 
down  the  man,  and  it  was  afterward  found  to  be  the 
blow  pipe  from  an  engine.  It  seems  highly  improb- 
able that  appellant  had  not  found  a  blow  pipe  missing 
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on  some  engine,  but  appellee  had  no  way  of  ascertain- 
ing what  some  officer  or  employe  of  appellant,  in  some 
branch  of  the  service  might  have  known  about  it. 

It  is  our  conclusion  that  the  doctrine  of  res  ipsa  lo- 
quitur applies.  There  is  no  proof  that  an  accident  had 
happened  which  could  detach  such  a  pipe ;  but  from  the 
fact  that  the  train  hurled  oflf  what  was  afterward 
found  to  be  a  blow  pipe,  and  that  appellee  was  hit  by 
a  blow  pipe,  as  appears  to  us  to  have  been  conclusively 
proven,  it  also -seems  to  us  that  it  is  just  as  conclu- 
sively proven  that  somewhere  on  some  train  or  engine 
of  appellant  a  blow  pipe  was  insufficiently  attached, 
and  that  the  inspection  was  not  sufficiently  careful  to 
ascertain  that  fact. 

Three  important  facts  are  fully  established,  namely, 
that  appellee  was  seriously  injured  while  attending  to 
his  duties  as  gate  keeper;  that  he  was  injured  by  a 
blow  pipe  thrown  from  this  engine  or  train  of  appel- 
lant, and  that  appellee  had  nothing  whatever  to  do 
with  the  operation  of  either  the  engine  or  train. 

Whether  appellee  was  in  the  exercise  of  due  care  for 
his  own  safety  was  a  question  of  fact  to  be  decided  by 
the  jury,  and  they  decided  that  he  was  in  the  exercise 
of  such  care.  Argument  is  made  that  on  the  approach 
of  the  train,  appellee's  place  was  in  the  crossing 
shanty,  and  that  had  he  remained  there  no  accident 
would  have  occurred.  It  will  be  borne  in  mind  that  ap- 
pellee testified  he  had  been  instructed  by  the  man  who 
employed  him  to  keep  children  off  the  crossing  upon 
the  approach  of  trains,  while  Lukowski,  who  testified 
that  he  hired  appellee,  further  testified  that  he  did  not 
think  he  ever  told  appellee  to  look  out  and  not  let 
children  under  the  gates,  etc.,  but  he  further  testified 
he  had  seen  appellee  out  there  warning  children  back 
a  number  of  times.  The  jury  have  passed  on  the  ques- 
tion of  the  exercise  of  due  care  by  appellee,  and  we 
are  not  disposed  to  disturb  their  finding.  We  do  not 
think  appellee  assumed  the  risk  of  the  happening  of 
such  a  strange  accident  as  this  is  proven  to  have  been. 

We  are  aware  of  the  conflict  of  authorities  regard- 
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ing  the  application  of  the  doctrine  of  res  ipsa  loquitur 
in  a  case  where  a  servant  sues  a  master.  There  exists 
a  general  rule,  so  to  speak,  that  in  cases  between  the 
master  and  servant  the  doctrine  has  no  application. 
We  do  not  believe  however,  this  rule  is  a  hard  and 
fast  one,  arbitrary  in  its  application,  like  say  the  rule 
in  *' Shelly ^s  case.'* 

The  reason  for  the  rule  is  undoubtedly  that  where 
the  servant  is  operating  the  instrumentality  that  causes 
the  injury  it  cannot  be  determined  how  much  his  own 
negligence  may  have  had  to  do  with  the  happening  of 
the  accident,  to,  with,  or  by  that  instrumentality,  but 
applying  the  well  known  legal  maxim  that  when  the 
reason  for  the  rule  ceases,  the  rule  itself  ceases,  we 
think  the  principle  of  res  ipsa  loquitur  ought  to  apply 
in  a  case  where  the  servant  is  the  same  as  a  stranger 
as  to  the  operation  of  the  particular  thing  causing  the 
injury.  There  is  no  question  but  what  appellant  owed 
appellee  the  duty  to  afford  him  a  reasonably  safe  place 
to  work.  That  appellee  was  in  the  line  of  his  duty 
when  injured  is  clear  from  the  evidence,  and  that  he 
was  in  the  exercise  of  due  care  for  his  own  safety  has 
been  found  by  the  jury  from  the  evidence,  and  the  evi- 
dence shows  appellee  was  injured  by  circumstances 
with  which  he  had  nothing  to  do,  and  that  those  cir- 
cumstances were  under  the  control  of  appellant. 

We  are  of  the  opinion  that  the  circumstances  sur- 
rounding the  case  as  shown  by  the  proof,  amounted  to 
evidence  from  which  the  jury  were  warranted  in  find- 
ing in  the  first  instance  the  fact  of  the  negligence  al- 
leged and  that  if  the  jury  did  not  believe  from  the  evi- 
dence that  appellant  had  rebutted  the  inference  raised 
by  the  prima  facie  case  thus  made,  then  they  were  war- 
ranted in  finding  appellant  guilty.  Heimberger  v. 
Elliott  Frog  &•  Switch  Co.,  165  111.  App.  316 ;  Elvis  v. 
Lumaghi  Coal  Co.,  140  111.  App.  112;  Goddard  v. 
Enzler,  123  111.  App.  108 ;  Illinois  Cent.  R.  Co.  v.  Prick- 
ett,  109  lU.  App.  468. 

Judgment  affirmed. 

'Affirmed. 

TOfib  OTiXXIX  25 
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Charles  C.  Wright,  Appellee,  y.  Fred  Sipple,  Appellant. 

Gen.  No.  5,714. 

1.  Ck>NyKBSioN — when  contract  of  defendant  to  sell  goods  after 
trial  is  begun  improperly  admitted.  In  an  action  for  conversion 
it  is  improper  to  admit  a  contract  whereby  defendant  sold  the 
goods  in  question  after  the  action  was  begun,  if  it  is  introduced  to 
prove  conversion  after  the  beginning  of  the  action. 

2.  Ck)NVEBsiON — when  shown.  Conversion  is  shown  where  plain- 
tifT  shows  that  defendant  locked  up  goods,  which  he,  plaintiff,  had 
bought  and  partly  paid  for  and  prevented  his  having  access  to 
them. 

3.  GoNVEBSioN — what  evidence  proper  as  to  defendant's  treat- 
ment of  goods  after  the  beginning  of  the  trial.  A  contract  whereby 
defendant,  in  an  action  for  conversion,  sold  the  goods  in  question 
after  the  beginning  of  the  action  is  competent  as  showing  that  when 
defendant  locked  up  the  goods  before  the  action  he  meant  thereby 
to  possess  himself  thereof  and  its  admission  is  not  made  erroneous 
by  the  fact  that  such  sale  is  consistent  with  defendant's  testimony 
that  he  bought  the  goods  of  plaintiff  on  a  settlement 

4.  Evidencb: — what  instruction  misleading.  An  instruction  that 
if  the  evidence  on  any  question  is  equally  balanced  it  should  be  an- 
swered  against  the  party  having  the  burden  of  the  issue  is  apt  to 
mislead  when  the  burden  of  the  issue  is  not  explained  though 
there  are  two  issues,  and  each  of  the  parties  has  the  burden  of 
proving  one  of  them. 

5.  EviDEivcE — instructions.  In  an  action  for  conversion,  an  in- 
struction is  improper  which  is  to  the  effect  that  plaintift  most 
satisfy  the  Jury  throughout  the  entire  case  of  the  correctness  of  his 
story. 

Appeal  from  the  Gounty  Ck)urt  of  Will  county;  the  Hon.  Gbobob 
J.  Ck>WTNo,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

Albebt  H.  EjEtusEMABKy  foF  appellant. 

F.  M.  Fahby,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 
Appellee  sned  appellant  for  the  unlawful  conversion 
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of  some  blacksmith  tools  before  a  justice  of  the  peace 
in  Will  comity,  and  appealed  to  the  Comity  Court 
where  the  appeal  was  tried  and  appellee  had  a  verdict 
and  judgment  for  $15  for  the  value  of  the  goods,  and 
appellant  brings  the  case  here  on  appeal. 

Appellee  bought  some  blacksmith  tools  of  appellant 
and  had  partly  but  not  wholly  paid  for  same,  when 
according  to  appellee 's  testimony,  appellant  went  to  his 
shop  and  locked  it  up  and  forbid  him  using  the  tools 
again  until  they  were  paid  for.  Appellant's  testimony 
tended  to  show  instead,  he  and  appellee  had  a  settle- 
ment by  which  he  took  the  tools  in  payment  of  the  bal- 
ance due.  Which  version  was  true  was  a  question  of 
fact  for  the  jury.  Their  decision  in  favor  of  appellee 
cannot  be  here  disturbed  unless  the  court  erred  in  rul- 
ings on  evidence  and  instructions. 

Appellee  introduced  in  chief  a  contract  whereby  ap- 
pellant sold  these  tools  to  another  person  a  month  or 
two  after  this  suit  was  begun,  and  appellant  contends 
that  sale  was  erroneously  admitted.  It  was  not  com- 
petent to  prove  that  after  this  suit  was  begun,  the  de- 
fendant converted  the  goods  to  his  own  use,  and  if  that 
alone  was  the  purpose  of  the  proof,  it  was  improper ; 
bnt  we  can  see  it  was  not  the  purpose  for  which  it  was 
offered  and  admitted.  It  is  to  be  remembered  that 
when  this  proof  was  offered  and  admitted  it  was  in 
the  presentation  of  appellee's  proof  in  chief,  and  ap- 
pellant's testimony  that  he  claimed  a  contract  between 
himself  and  appellee  by  which  the  goods  were  his  in 
satisfaction  of  a  debt,  had  not  been  presented.  As  the 
case  then  stood  appellee  had  proved  that  appellant 
locked  up  the  goods  and  prevented  his  having  access 
to  them,  and  thereby  converted  them.  That  this  would 
be  a  conversion  is  shown  in  1  Chitty's  Pleading  in  dis- 
cussing the  subject  of  *' Trover."  We  think  this  con- 
tract was  competent,  not  as  showing  a  conversion  at  the 
date  it  was  made,  but  as  showing  that  when  appellant 
locked  up  the  goods,  before  suit  was  begun,  he  meant 
thereby  to  possess  himself  of  the  goods  absolutely. 
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His  subsequent  act  of  selling  illustrated  his  previous 
act  in  seizing  and  showing  he  thereby  intended  to  take 
the  goods.  Such  a  taking  of  the  goods  in  the  absence 
of  an  agreement  was  of  course  unlawful.  The  fact  that 
it  afterwards  turned  out  said  subsequent  sale  would 
also  be  consistent  with  appellant's  testimony  that  he 
bought  these  goods  of  appellee  on  a  settlement,  did  not 
make  the  admission  in  evidence  of  the  contract  of  sale 
erroneous. 

Complaint  is  made  of  the  refusal  of  appellant's  in- 
structions 18,  20  and  21.  Instruction  18  was  to  the 
effect  that  if  the  evidence  was  equally  balanced  on  any 
question,  the  jury  should  answer  it  against  the  party 
who  had  the  burden  of  the  issue.  It  did  not  explain, 
however,  what  was  meant  by  the  burden  of  the  issue, 
and  was  liable  to  be  misunderstood  by  the  jury.  There 
were  in  fact  two  issues,  one  whether  appellant  illegally 
took  this  property,  on  which  the  burden  was  on  ap- 
pellee, and  another  where  appellant  set  up  another 
contract  between  himself  and  appellee  by  which  the 
goods  were  to  be  his,  upon  which,  the  burden  was  upon 
appellant. 

Instructions  2  and  4  given  at  the  request  of  appellee 
suflSciently  instructed  the  jury  on  those  issues  so  far  as 
appellee  was  concerned.  Instruction  15  suflSciently  in- 
structed the  jury  upon  appellant's  behalf  on  this  sub- 
ject. Instruction  20  was  to  thq  effect  that  appellee  had 
to  satisfy  the  jury  throughout  the  entire  case  of  the 
correctness  of  his  story,  whereas  there  might  have 
been  matters  in  his  story  that  were  immaterial  to  the 
issues.  It  was  further  to  the  effect  that  in  a  certain 
condition  of  the  testimony  the  jury  had  some  doubt  in 
their  minds.  We  think  this  was  an  improper  instruc- 
tion. 

The  duty  of  appellee  to  prove  his  case  by  a  pre- 
ponderance of  the  evidence  and  the  result  from  failure 
to  do  so  were  clearly  set  out  in  the  14th  instruction, 
given  at  the  request  of  appellant.  Ii^struction  21  would 
have  been  good  if  the  burden  had  been  upon  appellee 
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upon  all  of  the  issues,  but  it  was  erroneous  as  applied 
to  the  issue  where  the  burden  rested  upon  appellant  to 
prove  a  subsequent  contract  by  which  these  goods  be- 
came appellee's. 
Judgment  is  affirmed. 

Affirmed. 


John  Anderson^  Appellee,  y.  Theodore  Strawn^ 

Appellant. 

Gen.  No.  5,717. 

AuTOMOBiuES — When  verdict  against  weight  of  evidence.  Verdict 
for  plaintiff  In  an  action  for  personal  injuries  caused  by  the  alleged 
negligence  of  defendant  in  driving  his  automobile  at  more  than 
fifteen  miles  per  hour  and  in  not  stopping  when  plaintiff's  horse 
appeared  frightened.    Held,  against  weight  of  evidence. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Samuix  C.  SToroH,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
March  12,  1913.     Rehearing  denied  April  8,  1913. 

Lestjjb  H.  Stbawn,  for  appellant. 

BoBEBT  Cabb  and  Buttebs  &  Abmstbono^  for  ap- 
pellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
conrt. 

Appellee  brought  an  action  in  case  against  appellant 
to  recover  for  personal  injuries  alleged  to  have  been 
received  on  account  of  the  negligence  of  appellant  in 
driving  an  automobile.  A  trial  thereof  was  had  result- 
ing in  a  verdict  and  judgment  for  appellee  of  $400  from 
which  this  appeal  is  prosecuted. 

The  declaration  contains  five  counts.  The  first  count 
charged  that  appellant  drove  an  automobile  with  great 
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force  and  violence  against  appellee.  The  second  count 
charged  that  appellant  drove  an  automobile  towards 
appellee's  horse  when  said  horse  was  greatly  fright- 
ened. The  third  that  appellant,  contrary  to  the  statute, 
drove  an  automobile  at  a  greater  rate  of  speed  than  fif- 
teen miles  an  hour,  whereby  appellee's  horse  became 
frightened,  etc.  The  fourth  count  charged  that  appel- 
lant failed  to  bring  his  automobile  to  a  stop  when  ap- 
proaching appellee's  horse,  which  appeared  to  be 
frightened,  and  the  fifth  that  appellant  wantonly  and 
wilfully  drove  his  automobile  to  ward,  appellee's  horse 
when  the  horse  was  frightened,  etc. 

We  are  satisfied  from  the  evidence  that  appellant 
cannot  be  held  guilty  unless  it  be  on  the  third  count 
which  charges  the  running  of  an  automobile  at  a 
greater  rate  of  speed  than  fifteen  miles  an  hour, 
whereby  appellee 's  horse  became  frightened ;  or  upon 
the  fourth  count  charging  appellant  did  not  come  to  a 
full  stop  when  appellee's  horse  appeared  to  be  fright- 
ened, and  as  to  these  points  the  holding  of  appellant 
guilty  or  not  depends  on  which  side  the  evidence  pre- 
ponderates on  the  alleged  negligence  charged  by  said 
counts,  or  one  or  the  other  of  them. 

There  were  but  four  witnesses  to  the  accident, 
namely,  appellee,  who  may  be  said  to  be  interested,  on 
the  one  side  and  appellant,  who  may  be  said  to  have  a 
like  interest,  and  his  cousin  and  sister  on  the  other. 
On  the  one  side  appellee  alone  testified  as  to  appel- 
lant's speed  in  excess  of  15  miles  an  hour.  He  alone 
also  testified  that  the  automobile  first  stopped  within  8 
or  10  or  12  feet  of  him,  then  started  up  and  ran  by  hiT^ 
very  fast. 

On  the  other  side  appellant  supported  by  two  wit- 
nesses testified  to  a  speed  of  less  than  15  miles  per 
hour  and  that  the  automobile  stopped  50  or  60  feet 
from  appellee  and  that  the  power  was  shut  oflf  and  that 
the  automobile  did  not  again  start  until  after  appellee 
was  injured. 

It  appears  to  us,  the  whole  evidence  considered,  that 
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appellant  and  his  two  witnesses  were  better  qualified 
to  judge  and  were  in  a  better  position  than  appellee 
to  know  about  the  rate  of  speed  of  the  automobile,  and 
when  and  where  it  stopped,  and  whether  or  not  the 
power  was  shut  oflf.  It  clearly  appears  to  us  that  the 
verdict  is  against  the  weight  of  the  evidence,  and  that 
the  trial  court  should  have  granted  a  new  trial  for 
that  reason,  and  erred  in  not  so  doing. 

It  is  the  right  and  duty  of  the  Appellate  Court  to 
reverse  judgments  of  trial  courts  and  verdicts  of  juries 
when  they  are  found  to  be  clearly  against  the  weight  of 
the  evidence.  Donelson  v.  East  St.  Louis  &  S.  By.  Co., 
235  111.  625;  Chicago  &  A.  E.  Co.  v.  Heinrich,  157 
HI.  388. 

Having  found  that  the  trial  court  committed  error 
in  refusing  to  set  aside  the  verdict  and  grant  a  new 
trial  for  the  reason  the  verdict  is  not  supported  by  the 
weight  of  the  evidence,  it  will  not  be  necessary  to  pass 
on  any  of  the  other  errors  assigned,  and  the  weight 
of  the  evidence  not  authorizing  the  verdict,  and  the 
whole  evidence  as  appears  by  the  record  being  before 
the  court,  so  far  as  it  can  be  obtained,  the  judgment 
of  the  court  below  is  reversed  without  remanding. 

Judgment  reversed  without  remanding. 

Reversed  with  finding  of  fact. 

Finding  of  fact  to  be  incorporated  in  the  judgment : 
We  find  that  appellant  is  not  guilty  of  the  negligence 
charged  in  any  coimt  of  the  declaration. 
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State  Bank  of  Bock  Island,  Appellee^  t.  Harry  E. 

Brown,  Appellant. 

Gen.  No.  6,720. 

1.  Bills  and  notes — general  iaaue.  In  an  action  on  an  accom- 
modation note  by  one  who  purchased  it  from  the  payee,  evidence 
of  an  extension  is  admissible  under  the  general  issue. 

2.  Eyidench — where  question  is  too  general.  Where  plaintiff,  a 
bank,  sues  on  a  note  purchased  of  the  payee,  a  question  of  de- 
fendant asking  the  witness  where  the  payee  did  its  banking  busi- 
ness while  in  business  is  too  general  and  properly  excluded. 

3.  Bnxs  AND  NOTES — evidence  as  to  consideration.  In  an  action 
on  a  note,  testimony  as  to  consideration  is  properly  excluded,  where 
there  is  no  plea  under  which  such  evidence  is  competent  and  it  is 
not  cross-examination  as  to  anything  testified  to  in  chief. 

4.  Bnxs  AND  NOTES — hurdcn  of  proof.  In  an  action  on  a  note, 
the  burden  of  proving  that  an  extension  made  by  plaintiff,  the 
holder,  was  with  knowledge  that  defendant  was  an  accommoda- 
tion maker  is  upon  defendant 

6.  Bills  and  notes — questions  of  fact.  The  question  as  to 
whether  plaintiff,  the  holder  of  a  note,  made  an  extension  with 
knowledge  that  defendant  was  an  accommodation  maker  is  one  of 
fact  for  the  jury. 

6.  Bills  and  notes — when  instructions  properly  modified.  In  an 
action  on  an  accommodation  note,  where  there  are  several  makers 
and  only  one  defends,  the  instructions  are  properly  modified  to 
relate  to  him  only. 

7.  EIvrDENCE — instructions.  An  instruction  directing  the  jury  to 
take  into  consideration  the  apparent  consistency,  fairness  and  con- 
gruity  of  the  evidence,  without  saying  anything  about  the  lack 
thereof  is  properly  refused. 

Appeal  from  County  Court  of  Rock  Island*  county;  the  Hon. 
Fbank  D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Re- 
hearing denied  April  15,  1913. 

Seaele  &  Marshall  and  Habby  E.  Beown,  for  ap- 
pellant. 

J.  T.  and  S.  E.  Ejenwobtht,  for  appellee. 
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Me.  Justicb  Whitnby  delivered  the  opinion  of  the 
court. 

Appellant  and  three  other  makers  were  sued  upon  a 
promissory  note  signed  by  them  as  makers,  dated  Jan- 
uary 19,  1907,  for  $3,000  payable  90  days  after  date 
to  the  order  of  Concrete  Construction  Company,  with 
interest  at  six  per  cent,  per  annum,  which  note  was 
indorsed  by  the  Concrete  Construction  Company  to 
appellee.  Appellant  pleaded  the  general  issue.  It 
seems  the  other  defendants  did  not  plead.  There  was 
a  jury  trial  and  a  verdict  and  judgment  for  appellee 
and  against  the  defendants  in  the  court  below  for 
$3879.11  from  which  the  appellant  Brown  alone,  ap- 
peals. 

The  facts  were  that  the  makers  of  this  note  were 
accommodation  makers  at  the  request  of  the  Concrete 
Construction  Company,  and  that  the  Concrete  Con- 
struction Company  sold  it  to  appellee  to  reduce  its  ob- 
ligation to  appellee.  When  the  note  became  due  appel- 
lant was  asked  to  sign  a  renewal  note  and  refused.  An- 
other note  was  signed  by  all  the  makers  of  the  first 
note  except  appellant  for  $3,000  dated  April  19,  1907, 
due  90  days  after  date;  and  the  interest  on  the  debt 
for  the  ensuing  ninety  days,  that  is  to  July  18,  1907, 
was  paid  and  indorsed.  This  second  note  was  for  the 
same  debt  and  amounted  to  an  extension  of  the  original 
note. 

It  is  the  contention  of  appellant  that  the  same  rule 
applies  to  an  accommodation  maker  as  to  a  surety,  and 
that  the  extension  of  this  note  without  the  consent  of 
appellant  released  him,  if  the  holder  at  the  time  of 
the  extension,  or  before,  knew  that  he  was  an  accom- 
modation maker  only. 

It  is  the  contention  of  appellee  that  an  accommoda- 
tion maker  is  liable  to  the  holder  in  any  event,  and 
that  the  extension  does  not  release  him,  and  that  also 
the  defense  of  extension  cannot  be  availed  of  under  the 
general  issue. 

We  are  not  called  upon  to  determine  this  contention. 
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for  the  court  below  adopted  the  theory  of  the  law  ad- 
vanced by  appellant  and  held  under  the  authority  of 
Harrison  v.  Thackaberry,  248  HI.  512,  evidence  of  an 
extension  admissible  under  the  general  issue  and  in- 
structed the  jury  in  conformity  with  appellant's  the- 
ory by  instruction  offered  by  him,  and  modified  by  the 
court,  and  given  as  instruction  No.  5.  If  appellee's 
view  is  correct,  appellant  has  no  defense.  Appellant 
cannot  complain  that  the  court  below  tried  the  case  on 
the  theory  of  the  law  most  favorable  to  himself.  This 
left  the  only  controversy  one  of  fact,  as  to  whether  ap- 
pellee when  it  granted  this  extension  knew  that  appel- 
lant was  an  accommodation  maker.  Appellant  con- 
tends the  court  erroneously  refused  to  permit  him  to 
ask  his  witness  Bryan  the  following  question:  ** Dur- 
ing the  time  that  the  Concrete  Construction  Company 
was  in  business,  where  did  it  do  its  banking  business!" 
This  ruling  is  not  shown  to  be  erroneous.  The  ques- 
tion was  too  general.  It  covered  all  of  the  time  that 
the  Concrete  Construction  Company  was  in  business, 
"and  was  not  limited  to  the  date  of  this  transaction. 
It  does  not  appear  that  it  was  material  where  it  did 
its  banking  business.  To  save  any  question,  appellant 
should  have  made  an  offer  of  what  he  expected  to 
prove  in  answer  to  this  question.  If  the  answer  had 
been  that  it  did  its  banking  business  with  appellee,  we 
do  not  see  then  that  it  would  have  benefitted  appel- 
lant. 

Appellant  asked  the  president  on  cross-examination 
what  consideration  passed  from  appellee  to  the  Con- 
crete Construction  Company  for  the  note,  and  also 
whether  it  was  received  in  payment  of  a  prior  existing 
debt  of  the  Concrete  Construction  Company.  There 
was  no  plea  under  which  such  evidence  would  have 
been  competent,  and  such  questions  were  not  cross- 
examination  on  anything  testified  to  in  chief.  Those 
are  the  only  rulings  on  evidence  of  which  complaint  ifl 
now  made. 

A  witness  testified  for  appellant  that  before  the  ex- 
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tension  the  president  of  appellee  was  informed  that  ap- 
pellant was  an  accommodation  maker.  The  president 
positively  denied  any  such  information  was  conveyed 
to  him,  or  that  he  Imew  that  fact  at  that  time.  The 
burden  of  proving  that  the  extension  was  with  the 
knowledge  of  appellee  that  appellant  was  an  accom- 
modation maker  was  upon  appellant.  .It  was  a  ques- 
tion of  fact  for  the  jury.  The  jury  may  have  seen 
that  in  the  demeanor  of  appellant's  witnesses  on  that 
subject,  which  caused  it  to  consider  the  evidence  of  ap- 
pellee's  president  the  more  trustworthy.  The  trial 
judge  approved  the  verdict,  which  under  the  instruc- 
tions, was  based  simply  upon  the  determination  of  a 
question  of  fact. 

Appellant  complains  of  the  modification  of  said  fifth 
instruction.  The  instruction  as  drawn  alluded  to  it  as 
an  accommodation  note  of  all  the  makers.  Appellant 
only  was  defending  and  the  court  properly  so  modified 
it  as  to  make  it  relate  only  as  to  appellant  as  an  ac- 
commodation maker. 

Complaint  is  made  of  the  refusal  of  the  seventh  in- 
struction requested  by  appellant.  Said  instruction  is 
not  sufficiently  full.  It  directed  the  jury  to  take  into 
consideration  ' '  the  apparent  consistency,  fairness  and 
congruity  of  the  evidence '^  and  did  not  say  anything 
about  the  lack  thereof,  or  the  apparent  inconsistency 
and  unfairness  of  the  evidence,  which  was  a  matter 
which  should  have  been  included  in  the  instruction,  if 
it  was  given.  In  Bleich  v.  People,  227  111.  80,  it  is  said : 
**The  court  can  scarcely  commit  error  in  refusing  in- 
structions designed  to  influence  the  jury  in  passing 
upon  the  credibility  of  witnesses.'' 

We  see  no  error  in  the  refusal  of  this  instruction. 
The  judgment  is  affirmed. 

Affirmed. 
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Henry  Bachholz^  Appellee^  y.  Paul  Feustel,  Appellant. 

Gen.  No.  5,727. 

1.  Statute  of  fbaijds — promise  to  pay  judgment  rendered  ctgaintt 
security  on  a  note.  Where  plaintiff  is  required  to  pay  a  Judgment 
rendered  against  him  on  a  note  which  he  signed  as  security  for 
defendant,  the  promise  of  defendant  to  reimburse  him  need  not 
be  In  writing. 

2.  Bankbttftct — discharge  as  a  defense.  Defendant's  discharge 
in  bankruptcy,  after  signing  a  note,  does  not  constitute  a  de- 
fense to  an  action  by  plaintiff  who  signed  the  note  as  security  and 
was  required  to  pay. 

3.  Contracts — conditional  promises.  A  promise  to  pay  "when  I 
get  the  big  church  built"  is  not  conditional  but  only  fixes  the  time 
of  payment. 

4.  INSTBUCTIONS — When  not  supported  hy  evidence.  An  instruc- 
tion as  to  the  effect  of  a  conditional  promise  is  properly  refused 
where  there  is  no  proof  of  such  a  promise. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazzini 
SLX78SEB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

Shopen  &  Paulson,  for  appellant. 

P,  0.  Ttbbell,  for  appellee;  Fisoheb  &  Fischer,  of 
counsel. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  was  security  for  appellant  on  a  note  and 
was  sued  and  judgment  rendered  against  him,  and  he 
paid  the  judgment.  Appellant  was  discharged  in  bank- 
ruptcy in  1896,  after  the  signing  of  said  note.  In  1908, 
appellee  sued  appellant  to  recover  the  amount  he  paid 
on  the  judgment  and  filed  a  declaration  in  which  he 
set  up  the  facts  in  regard  to  the  judgment  and  the  note 
on  which  judgment  was  recovered  and  the  payment  of 
the  judgment,  together  with  the  common  counts.  Ap- 
pellant pleaded  the  general  issue  and  his  discharge  in 
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bankruptcy.  To  the  latter  plea  appellee  replied  that 
his  cause  of  action  arose  after  the  discharge  in  bank- 
ruptcy. Upon  a  jury  trial  appellee  had  a  judgment 
for  $700,  from  which  the  defendant  below  appeals. 

The  only  question  of  fact  disputed  is  whether  there 
was  any  promise  of  appellant  to  pay  appellee,  and  next 
whether  that  promise  was  conditional  or  not.  This 
promise,  if  any  promis^  was  made,  was  a  promise  not 
to  pay  a  note,  but  rather  a  promise  to  pay  appellee  the 
amount  he  was  required  to  pay  on  a  judgment  rendered 
against  him  and  appellant  on  a  note  they  had  both 
signed,  therefore  the  point  made  that  the  promise  must 
be  in  writing  to  be  good,  is  not  well  taken. 

Appellee  and  one  witness  testified  to  the  conversa- 
tion out  of  which  the  promise  is  alleged  to  have  arisen,  \ 
and  they  state  it  somewhat  differently  on  direct  and 
cross-examination  but  it  is  clear  that  appellant  made  a 
positive  promise  to  pay  appellee  according  to  the  evi- 
dence of  appellee  and  his  witness.  Appellee  and  his 
witness  stated  that  appellant  promised  to  pay  appellee, 
and  again  they  stated  that  appellant  promised  to  pay 
appellee  when  he  got  a  certain  church  done,  and  again 
they  stated  that  he  promised  to  pay  when  he  was  able, 
coupled  with  the  statement  that  he  was  making  money 
fast. 

The  discharge  in  bankruptcy  pleaded  did  not  annul 
the  original  liability  of  the  debtor,  but  only  suspended 
the  right  of  action  therefor.  Mallin  v.  Wenham,  209 
ni.  252. 

The  promises  testified  to  by  appellee  and  his  witness 
were  not  conditional  promises.  If  appellant  had  said, 
'*If  I  get  the  contract  to  build  the  big  church,  I  will 
pay  you,"  that  would  be  a  conditional  promise,  and  it 
would  be  essential  to  prove  that  he  did  get  the  contract 
•to  build  the  big  church,  but  when  he  says,  ''I  will  pay 
you  when  I  get  the  big  church  built, ' '  that  only  fixes  the 
time  when  he  will  pay  it. 

Under  the  authority  of  Walker  v.  Freeman,  209  HI. 
17,  and  the  cases  therein  cited,  and  Pinney  v.  Smith, 


398  Appellate  Couets  ov  Illinois. 

Anderson  y.  Williams,  179  111.  App.  398. 

136  111.  App.  129,  the  promise  testified  to  by  appellee 
and  his  witness  was  not  a  conditional  promise,  but  an 
absolute  one,  and  made  appellant  liable. 

One  of  the  promises  was  to  pay  as  soon  as  he  was 
able,  and  it  was  proved  appellant  said  he  was  making 
money  fast,  which  was  evidence  tending  to  show 
ability. 

Appellant  contends  it  was  error  to  refuse  his  in- 
struction to  the  effect  that  if  the  jury  believed  a  condi- 
tional promise  had  been  made,  then  there  could  be  no 
recovery  unless  the  condition  was  shown  to  have  been 
fulfilled  or  removed.  As  there  is  no  proof  of  a  condi- 
tional promise  in  the  record,  the  instruction  was  prop- 
erly refused. 

Appellant  contends  that  the  court  should  have  given 
an  instruction  apprising  the  jury  of  the  legal  effect  of 
the  promise  proved.  If  he  desired  such  an  instruction, 
he  should  have  prepared  and  offered  it. 

As  the  case  was  tried,  it  was  a  question  of  fact 
whether  or  not  a  promise  had  been  made.  Appellee 
had  two  witnesses  to  one  for  appellant,  and  the  jury 
believed  the  two,  and  the  trial  judge  approved  it.  We 
are  of  the  opinion  the  verdict  and  judgment  were  just. 

Judgment  afi^med. 

'Affirmed. 


Hary  W.  Anderson^  Appellee,  t.  James  A.  Williams^ 

Appellant. 
Sarah   E.   Blood,   Appellee,   y.   James   A.   Williams^ 

Appellant. 

Oen.  No.  6,729. 

1.  Wills — active  trust  during  lifetime  enfordble.  On  a  bill  to 
have  a  will  devising  real  estate  in  trust  construed,  the  trust  ter- 
minated, and  the  trust  fund  turned  over  as  absolute  property,  held, 
that  the  will  conveys  the  title  to  real  estate  and  proceeds  therefrom 
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under  an  active  trust.  In  full  force  and  effect,  the  income  there- 
from going  to  complainants  during  their  natural  life,  and  that  the 
question  as  to  the  disposition  of  such  funds  after  their  death  is 
premature. 

2.  Wills — active  trust  for  life  enforced.  EJven  though  there  may 
be  a  question  as  to  a  limitation  over  to  children  of  devisees,  still, 
a  devise  in  an  active  trust  for  such  devisees  for  life  is  good  and 
valid,  regardless  of  where  the  fund  goes  after  their  death. 

3.  Tbusts — cannot  he  dis-estahlished.  Neither  a  trustee  nor  a 
beneficiary,  either  acting  together  or  separately,  have  power  to 
dis-establlsh  an  existing  trust. 

4.  Wills — release  of  contingent  interest.  Where  a  trustee  under 
a  will  at  a  meeting  of  the  heirs,  in  which  they  agreed  that  their 
respective  shares  should  be  distributed  absolutely,  stated  that  he 
would  release  his  contingent  interest,  as  heir,  but  not  as  trustee, 
in  the  trust  fund,  there  being  no  binding  assignment  shown,  there 
Is  nothing  enforcible  in  law  as  to  such  release. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Emery 
C.  Graves,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  and  remanded  with  directions.  Opinion  filed 
March  12,  1913. 

F.  W.  PoTTEB  and  Evans  &  Evans,  for  appellant. 
Andbbson  &  Andbews,  for  appellees. 

Mb.  Jtjsticb  Whitney  delivered  the  opinion  of  the 
conrt. 

William  P.  Williams,  father  of  appellees  and  appel- 
lant Williams,  made  his  will  on  December  31,  1900, 
and  on  December  2,  1901,  made  a  codicil  thereto.  On 
February  26,  1907,  he  died,  leaving  no  widow  but  leav- 
ing appellant  James  A.  Williams,  his  son;  appellee 
Mary  W.  Anderson,  his  daughter;  appellee  Sarah  E. 
Blood,  his  daughter,  and  his  daughters  Catherine  Es- 
mond, Annette  Wylie  and  Carrie  Patty  as  his  heirs 
and  only  heirs  at  law,  all  of  full  age  of  legal  majority. 
In  May,  1907,  said  will  and  codicil  were  duly  probated 
in  the  County  Court  of  Marshall  county,  state  of  Illi- 
nois, wherein  the  same  are  of  record  as  the  valid  and 
subsisting  last  will  and  testament  of  said  William  P. 
Williams,  deceased.     On  the  tenth  day  of  January, 


400  Appeliatb  Couets  or  iLiiiNois. 

Anderson  v.  Williams,  179  111.  App.  398. 

1910,  more  than  one  year  after  the  probate  of  said 
will  and  codicil,  appellee  Mary  W.  Anderson  filed  her 
bill  in  this  cause,  not  to  contest  said  will  and  codicil, 
but  to  have  the  same  construed,  the  trust  therein  men- 
tioned terminated,  and  the  trust  funds  therein  pro- 
vided for  her  benefit,  turned  over  to  her  as  her  abso- 
lute property.  On  said  tenth  day  of  January,  1910, 
appellee  Sarah  E.  Blood  filed  her  bill  in  this  cause  for 
the  same  purpose.  For  brevity  hereinafter  Mary  W. 
Anderson  and  Sarah  E.  Blood  will  be  named  as  they 
are  the  only  appellees.  Answers  to  both  bills  were 
filed  and  issues  joined,  and  proofs  taken  before  a 
master.  The  master  reported  his  findings  of  law  and 
fact,  and  thereafter,  by  order  duly  entered  in  the  trial 
court,  the  two  bills  were  consolidated,  the  bill  of  ap- 
pellee Sarah  E.  Blood  to  be  treated  as  a  cross-bill  to 
the  bill  filed  by  appellee  Mary  W.  Anderson.  Ex- 
ceptions to  the  master's  report  were  filed  by  both  ap- 
pellant and  appellees,  which  were  all  overruled  or 
withdrawn,  and  decree  was  entered  by  the  trial  court 
substantially  accordiug  to  the  master's  recommenda- 
tion, by  which  the  said  trusts  were  terminated  and  the 
funds  in  the  hands  of  the  trustees  decreed  to  be  paid 
to  appellees  respectively,  and  requiring  the  trustees  to 
pay  six  per  cent,  on  the  trust  funds  in  their  hands,  al- 
though they  had  obtained  only  three  per  cent.,  appel- 
lees having  claimed  this  money  from  the  first. 

The  will  and  codicil,  after  making  provisions  for  eer- 
taiQ  legacies,  not  herein  involved,  is  as  follows :  Item 
VI.  I  give  and  devise  to  my  son,  the  said  James  A. 
Williams,  and  to  my  son-in-law,  Wesley  D.  Patty,  all 
of  my  real  estate,  wheresoever  situated,  in  trust,  that 
they  have  the  care  and  control  thereof,  that  they  rent 
the  same  and  receive  the  rents,  issues  and  profits 
thereof;  and  having  first  paid  for  all  needed  repairs, 
taxes,  insurance  and  other  lawful  charges  against  the 
same,  that  they  divide  the  net  rents,  issues  and  profits 
thereof  semi-annually,  among  my  wife  and  my  diil- 
dren  hereinafter  named,  so  long  as  my  said  wife  shall 
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live,  in  the  proportions  following,  to-wit:  That  they 
pay  to  my  wife,  the  said  Matilda^  semi-annually,  one 
third  part  thereof,  and  that  they  pay  one  sixth  part 
thereof  semi-annnaJly  to  my  daughters  namely :  Cath- 
erine, wife  of  Darwin  W.  Esmond,  Sarah  Elizabeth 
Williams,  hereinbefore  called  (Bessie),  Annette,  wife 
of  John  Wylie,  Mary  W.,  wife  of  Nels  F.  Anderson, 
and  Carrie,  wife  of  Wesley.  D.  Patty,  and  to  my  son, 
the  said  James  A.  Williams,  for  the  term  aforesaid. 
That  after  the  death  of  my  wife,  the  said  Matilda,  the 
said  James  A.  and  Wesley  D.  shall  sell  the  real  estate 
aforesaid,  in  such  lots  and  parcels,  (or  all  en  masse,) 
at  such  time  and  times  and  at  such  price  and  prices 
as  to  my  said  Trustees  shall  seem  meet  and  to  the  in- 
terest of  my  estate,  the  proceeds  of  such  sale  and  sales, 
and  the  net  rents,  issues  and  profits  thereof  accruing 
after  the  death  of  my  said  wife,  I  hereby  give,  devise 
and  bequeath  to  my  beloved  children,  namely  the  said 
Catherine  Esmond,  James  A.  Williams,  Sarah  Eliza- 
beth Williams,  Annette  Wylie,  and  Carry  Patty,  each 
an  equal  one  sixth  thereof,  and  the  remaining  one 
sixth  thereof  to  the  said  James  A.  and  Wesley  D.,  in 
trust  that  they  invest  the  same  in  well  secured  and 
safe  bonds,  notes  and  mortgages,  yielding  the  largest 
possible  interest,  with  entire  safety  to  the  principal, 
and  that  the  net  income  thereof,  they  pay  to  the  said 
Mary  W.  Anderson,  semi-annually  during  the  re- 
mainder of  her  life,  and  after  her  death,  that  they  pay 
the  said  net  income  of  said  fund  semi-annually  to  such 
child  or  children  as  the  said  Mary  W.  Anderson  may 
leave  her  surviving,  and  to  the  surviving  child  or 
children  of  any  deceased  child  or  children  of  the  said 
Mary  W.  as  shall  be  living  at  the  time  of  such  distribu- 
tion, and  who  shall  not  have  arrived  at  his  or  her 
majority,  per  stirpes,  and  per  capita.  That  each  of 
the  child  or  children  of  the  said  Mary  W.,  and  the 
surviving  child  or  children  of  a  deceased  child  or  chil- 
dren of  the  said  Mary  W.  being  of  the  age  of  eighteen 
if  female  or  twenty  one  if  male,  shall  take  his  or  her 
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share  of  both  income  and  principal  of  said  fund  in  the 
same  proportion  as  of  the  income,  which  shall  be  in 
f uU  of  his  or  her  share  in  said  fund,  and  of  the  income 
thereof. 

It  is  further  my  will  that  no  child  or  children  bom 
after  the  death  of  the  said  Mary  W.  shall  be  entitled  to 
said  fund,  nor  any  part  thereof,  nor  of  the  income 
thereof.  That  in  case  any  of  said  fund  shall  be  left 
at  any  time  and  there  be  no  one  living  who  on  arrival 
at  his  or  her  majority  will  be  entitled  to  so  mnch  of 
said  fund  as  then  remains,  that  then,  in  that  case,  such 
remainder  shall  be  immediately  distributed  between 
those  who  shall  be  then  liviug  and  who  have  before 
then  received  a  share  of  said  fund,  in  portions  pro- 
portioned as  in  prior  distributions  of  said  trust  fund. 

Item  Vn.  It  is  further  my  will,  that  in  case  it  shall 
seem  to  be  to  the  best  interest  of  my  estate,  that  the 
said  James  A.  and  Wesley  D.,  may  sell  the  land  owned 
by  me  iu  sections  seventeen  (17)  and  eight  (8)  being 
fifty  acres  and  twenty  acres  respectively  or  such  part 
or  portion  thereof,  as  they  may  deem  best,  and  apply 
the  net  proceeds  thereof  first,  to  the  payment  of  my 
just  debts,  and  distribute  the  remainder,  if  any,  ac- 
cording to  the  directions  for  the  distribution  of  the  sale 
of  my  real  estate  hereinbefore  set  forth  the  whole  f imd 
and  without  investment;  and  that  the  said  James  A. 
and  Wesley  D.,  have  power  to  procure  the  release  of 
my  said  wife,  for  a  lump  sum  to  be  agreed  upon  by 
them  and  my  said  wife,  to  be  paid  out  of  the  proceeds 
of  such  sale  or  sales.  And  that  in  case  my  son,  the 
said  James  A.,  shall  desire  to  become  the  purchaser 
of  any  part  or  portion  and  for  the  purpose  of  making 
such  sale  or  sales  and  conveyances,  I  hereby  substi- 
tute the  said  John  Wylie,  as  the  trustee,  in  the  place 
of  the  said  James  A.  with  the  same  powers  herein 
given  to  the  siad  James  A.,  but  for  no  sale  or  sales 
to  any  other  or  different  person  than  the  said  James 
A.  Williams  whomsoever ;  the  net  proceeds  thereof  to 
be  paid  to  the  said  James  A.  and  Wesley  D.,  to  be  held 
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by  them  upon  the  same  trusts  as  in  case  of  sales  of  real 
estate  made  by  them. 

Item  Vm.  It  is  my  will  that  in  case  my  daughter 
Mary  W.  Anderson  shall  take  the  sum  of  five  hundred 
dollars,  or  any  part  thereof,  hereinbefore  given  and 
bequeathed  to  her,  that  she  be  charged  with  the  same 
as  so  much  of  the  principal  of  her  interest,  (and  that 
of  her  descendants,)  in  the  proceeds  of  my  real  estate, 
and  that  the  same  and  the  income  thereof  be  dimin- 
ished accordingly;  but  that  if  she  shall  not  take  said 
sum,  nor  any  part  thereof,  in  that  case  no  diminution 
of  her  interest  in  the  proceeds  of  my  real  estate  shall 
be  made. 

Item  IX.  I  hereby  give,  devise  and  bequeath  all  the 
rest  residue  and  remainder  of  my  estate,  of  what  kind 
or  nature  soever  and  wheresoever  situated,  to  my  be- 
loved children  above  named,  to  be  divided  between 
them  equally,  share  and  share  alike. 

And  lastly  I  hereby  nominate  and  appoint  the  said 
James  Au  Williams  and  Wesley  D.  Patty,  to  be  the 
executors  of  this,  my  last  will  and  testament ;  hereby 
giving  to  them,  and  to  the  said  John  Wylie,  full  power 
and  authority  upon  making  any  sale  or  sales  of  real 
estate  hereinbefore  authorized,  good  and  suflScient 
deed  and  deeds  or  conveyance  to  make,  acknowledge 
and  deliver,  conveying  the  premises  sold  to  the  pur- 
chaser or  purchasers  thereof;  hereby  revoking  all 
former  wills  by  me  made. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  31st  day  of  December  A.  D.  1900. 
(Signed)  William  P.  Williams. 

(Seal.) 
Codicil. 

Whereas,  I,  William  P.  Williams  of  the  Township 
of  Henry,  in  the  county  of  Marshall  and  State  of  Illi- 
nois, have  made  my  last  will  and  testament  in  writing 
bearing  date  of  the  31st  day  of  December  A.  D.  1900, 
in  and  by  which  I  have  willed  and  directed  that  one 
sixth  part  of  the  net  rents  and  profits  of  my  estate 
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after  my  death  and  until  the  death  of  my  wife,  Matilda 
Williams,  shall  be  paid  to  my  daughter  Sarah  Eliza- 
beth, (called  ** Bessie '^  in  the  family,)  and  that  after 
the  death  of  the  said  Matilda,  my  wife,  that  my  entire 
estate  be  converted  into  money,  and  when  so  converted 
that  one  sixth  part  thereof  be  paid  to  the  said  Sarah 
Elizabeth,  who  since  making  of  said  will  has  inter- 
married with  Joseph  R.  Blood.  Now  therefore,  I  do 
by  this  writing  which  I  hereby  declare  to  be  a  codicil 
to  my  last  will  and  testament,  and  to  be  taken  as  part 
thereof,  order  and  declare  that  my  will  is,  that  the  said 
bequest  of-  one  sixth  of  the  said  proceeds  of  the  sale 
of  my  entire  estate  be,  and  the  same  is  hereby  re- 
voked ;  and  in  lieu  thereof,  I  hereby  give  and  bequeath 
the  said  sixth  of  the  proceeds  of  my  entire  estate  in 
and  by  said  will  to  the  said  Sarah  Elizabeth  Williams 
(Now  Blood)  given  and  bequeathed  to  my  son  in  law, 
James  A.  Williams  and  Wesley  D.  Patty,  in  trust,  that 
they  invest  the  same  in  well  secured  and  safe  bonds, 
notes  and  mortgages,  yielding  the  largest  possible  in- 
terest consistent  with  the  entire  safety  of  the  princi- 
pal, and  that  the  net  income  thereof  they  pay  to  the 
said  Sarah  Elizabeth  Blood  semi-annually,  during  the 
remainder  of  her  life;  and  that  after  her  death  that 
they  pay  the  net  income  of  said  fund  semi-annually  to 
such  child  or  children  of  the  said  Sarah  Elizabeth  as 
she  shall  leave  her  surviving  until  the  youngest  shall 
arrive  at  his  or  her  majority,  and  as  shall  be  living 
at  the  time  of  the  several  pajTnents.  Provided,  that 
each  child  upon  arriving  at  its  majority  shall  be  paid 
its  proportionate  share  of  said  trust  fund  as  it  shall 
then  be,  principal  and  interest;  and  thereupon  its  in- 
terest in  the  income  and  profits  as  well  as  the  princi- 
pal of  said  trust  fund  shall  then  cease :  That  in  case 
there  shall  be  adult  and  minor  children  of  the  said 
Sarah  Elizabeth,  and  all  of  the  minor  children  shall 
die  before  arriving  at  majority,  then,  in  that  case  I 
give  and  bequeath  to  such  adult  child  or  children  of 
the  said  Sarah  Elizabeth,  as  shall  be  living  at  the  time 
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of  the  death  of  the  last  minor  sister  or  brother,  the 
balance  of  said  tmst  fund  then  remaining,  and  to  their 
heirs  and  assigns  forever :  And  in  case  the  said  Sarah 
Elizabeth  shall  die,  leaving  no  child  or  children  her 
surviving,  or  in  case  all  of  her  surviving  children  shall 
die  before  reaching  his  or  her  majority,  then,  imme- 
diately after  her  death,  or  immediately  after  the  death 
of  the  last  of  her  surviving  child,  under  the  age  of 
majority,  I  give  and  bequeath  all  of  said  trust  fund 
then  remaining  in  the  hands  of  said  trustees  to  such 
child  or  children  of  mine,  (named  above  i.  e.,  in  my 
will,)  as  shall  then  be  living,  to  be  divided  between 
them  share  and  share  alike. 

It  is  further  my  will  that  the  said  moneys  and  the 
several  payments  thereof  to  be  paid  to  the  said  Sarah 
Elizabeth  as  aforesaid,  shall  be  paid  into  her  hands 
by  said  trustees  in  all  cases,  in  her  own  proper  per- 
son,  and  not  upon  written  or  verbal  order,  nor  upon 
any  assignment  or  transfer  of  the  same  by  the  said 
Sarah  Elizabeth. 

And  lastly,  it  is  my  desire  that  this  codicil  be  an- 
nexed to,  and  made  a  part  of  my  last  will  and  testa- 
ment as  aforesaid  to  all  intents  and  purposes. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  second  day  of  December,  A.  D.  1901. 

William  P.  Williams,  (Seal)" 

In  this  proceeding  as  it  seems  to  this  court,  all  that 
is  before  the  court  for  determination  is  the  legal  effect 
of  the  language  used  in  the  will  and  in  the  codicil. 
Therefore  such  parts  of  the  evidence  as  might  have 
been  germane  if  this  were  a  bill  filed  within  the  statu- 
tory period  of  limitation  to  contest  the  will  and  codicil 
will  not  b€(  very  much  considered  on  this  heariug.  AH 
questions  that  go  to  the  validity  of  the  will  and  codicil 
are  at  rest.  It  cannot  be  questioned  on  this  hearing 
that  William  P.  Williams  at  his  death  left  said  will 
and  codicil,  the  language  of  which  speaks  for  itself, 
and  which  must  be  given  effect  according  to  the  prin- 
ciples of  law  controlling  such  undisputed  documents. 
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The  persons  named  as  trustees  in  said  will  must  be 
held  to  have  sold  the  real  estate  therein  mentioned  as 
trustees  and  not  as  executors,  because  by  reference  to 
the  will  it  will  be  seen  that  as  executors  they  were 
given  no  power  of  sale.  They  as  executors  were  sim- 
ply given  full  power  and  authority  upon  making  sale 
or  sales  of  real  estate  *' hereinbefore  authorized''  to 
make  conveyance  of  the  real  estate  so  sold,  and  the 
only  right  to  sell  provided  for  is  the  direction  to  them 
as  trustees  to  sell,  etc.  So  that  said  trustees  held  the 
proceeds  of  said  real  estate  they  sold  as  trustees  and 
not  as  executors.  The  legal  effect  of  the  language  of 
the  trust  clause  of  the  will  is,  that  if  the  trust  pro- 
vision as  to  appellees  is  entirely  void,  said  proceeds 
of  said  real  estate  became  and  are  intestate  estate, 
the  title  to  which  is  still  in  the  heirs  at  law  of  the  tes- 
tator or  passes  to  the  residuary  legatees  named  in  the 
will.  The  will  and  codicil  construed  even  as  one  instru- 
ment as  appellees  contend  they  must  be,  did  not  vest 
any  title  absolutely  in  fee  in  either  of  appellees.  The 
will  must  stand  as  the  will,  the  codicil  being  construed 
to  be  a  part  thereof.  The  record  is  barren  as  to  any- 
thing that  warrants  the  conclusion  that  the  testator's 
intention  was  that  if  Mrs.  Blood's  husband  died  be- 
fore she  did,  that  then  the  trust  provision  for  her 
should  end,  and  that  she  could  then  take  under  the 
terms  of  the  will  as  it  was  originally  before  the  codicil 
was  drawn.  The  codicil  cannot  now  be  set  aside.  It 
is  the  testamentary  disposition  of  testator's  property 
so  far  as  it  relates  to  Mrs.  Blood. 

Under  the  will  as  modified  by  the  codicil  each  of 
appellees  have  the  life  use  of  one-sixth  of  the  pro- 
ceeds of  testator's  real  estate  for  and  during  her 
natural  life,  the  same  to  be  held  by  appellants  as 
trustees  during  that  time. 

We  are  of  the  opinion  that  regardless  of  where  these 
funds  go  after  the  death  of  appellees  respectively,  the 
trustees  as  such,  took  the  title  to  the  proceeds  of  the 
real  estate  and  must  follow  the  terms  of  the  will  as  to 
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the  investment  of  the  funds,  and  the  payment  of  the 
income  therefrom  dnring  the  lives  of  appellees  re- 
spectively, and  that  raising  the  question  now  by  ap- 
pellees as  to  what  is  to  become  of  those  funds  after 
their  death  is  premature,  and  a  question  this  court  is 
not  bound  to  determine  in  order  to  pass  upon  the 
case  before  it.  It  is  sufficient  to  reverse  the  decree  if 
this  court  finds  said  trustees  are  such  for  the  active 
purpose  of  loaning  the  funds,  and  paying  the  proceeds 
to  appellee's  during  their  lives.  They  have  active 
duties  to  perform.  Under  the  authority  of  Quinlan 
V.  Wickman,  233  111.  39,  we  hold  that  even  though  there 
iBay  be  a  question  as  to  the  validity  of  the  limitation 
over  to  the  children,  etc.,  of  appellees  respectively, 
still  the  devise  in  trust  for  the  use  of  each  of  appel- 
lees for  life,  is  good  and  valid,  and  under  the  trust 
clause  of  the  will  and  codicil,  appellants  properly  hold 
the  funds  in  active  trust,  for  the  use  of  appellees  re- 
spectively, during  life.  Counsel  for  appellees  say  on 
page  35  of  their  argument,  and  it  is  the  law:  *'We 
fully  agree  with  counsel  that  neither  the  trustee  nor 
the  beneficiary,  either  acting  together  or  separately, 
have  power  to  disestablish  a  trust,  if  one  exists. '' 
The  most  that  can  be  said  of  the  Princeton  meeting  at 
which  it  is  claimed  all  of  the  heirs,  including  appel- 
lant Williams,  agreed  that  appellees  should  have  their 
shares  absolutely,  is  to  the  effect  that  appellant  Wil- 
liams said  he  would  not  release  his  interest  as  trus- 
tee, but  that  he  would  release  his  interest  as  heir  in 
the  fimds  which  were  held  in  trust  for  the  benefit  of 
appellees.  We  cannot  hold  that  the  Princeton  meet- 
ing amounted  to  anything  enforceable  in  law  as  to  the 
contingent  personal  interest  of  appellant  Williams  in 
the  trust  funds.  So  far  as  the  assignments  mentioned 
in  the  evidence  are  concerned  they  may  or  may  not 
amount  to  binding  assignments  of  the  interests  thereby 
professedly  assigned  of  the  contingent  personal  inter- 
ests in  the  trust  funds,  but  they  have  no  legal  force 
or  effect  in  this  case,  because  no  assignment  is  shown 
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of  the  contingent  personal  interest  of  appellant  Wil- 
liams. 

On  at  least  three  grounds  we  are  of  the  opinion  the 
decree  in  this  case  mnst  be  reversed,  (1)  The  contin- 
gent personal  interest  of  appellant  Williams,  if  any 
he  has  in  the  trust  funds,  has  neither  been  assigned 
or  contracted  to  be  assigned  by  any  agreement  that  is 
enforceable  in  law,  but  it  stiU  remains  in  him.  (2) 
The  trust  is  an  active  trust,  in  full  force  and  effect  as 
to  the  two-sixths  of  the  proceeds  of  the  land  under  the 
trust  for  the  benefit  of  appellees  respectively,  requir- 
ing the  trustees  to  loan  the  funds  and  pay  the  proceeds 
to  appellees  during  their  lives.  (3)  The  trusts  have 
not  been  determined  by  an  agreement  made  by  and 
binding  in  law  upon  all  of  the  possible  beneficiaries 
under  them.  Appellees  could  have  filed  bills  to  com- 
pel the  trustees  to  account  for  the  income  and  enforce 
the  provisions  of  the  will  as  to  the  trusts,  but  that  is 
not  this  case.  They  here  seek  to  deny  the  existence 
of  the  trust  and  compel  payment  to  each  of  them  as 
an  absolute  property  right  in  the  funds  in  appellants 
hands. 

As  we  view  the  case,  there  is  nothing  to  be  done 
but  reverse  the  decree  and  remand  the  case  with  in- 
structions to  dismiss  both  the  bill  of  appellee  Ander- 
son, and  the  bill  of  appellee  Blood,  which  has  been 
treated  as  a  cross-bill. 

Reversed  and  remaaided  with  directions. 
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Grace  ErTln,  Appellee^  t.  Peoria  Balliraj  Company^ 

Appellant. 

Oen.  No.  5,731. 

Cabbuss — contributory  negligence.  Plaintiff  arose  and  went  on 
the  foot  board  of  a  moving  street  car  trailer  In  the  middle  of  a 
block  and  was  thrown  by  swaying  of  the  car.  Held,  that  the  com- 
pany was  not  guilty  of  negligence,  and  that  plaintiff's  contributory 
negligence  caused  the  injury. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Lbslib 
D.  PuTEBBAUOH,  Judge,  presiding.  Heard  In  this  court  at  the  Oc- 
tober term,  1912.  Reversed  with  finding  of  fact.  Opinion  filed 
March  12,  1913. 

PiNKKEY  &  McEoBEETs,  for  appellant. 
Elmee  J.  Slough,  for  appellee. 

Me.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  against  appellant 
for  $750  for  personal  injuries  alleged  to  have  been 
caused  by  appellant's  negligence. 

Appellee  was  a  passenger  on  a  trailer  drawn  by  a 
motor  car  on  appellant's  railway.  The  trailer  had 
an  aisle  in  the  center,  and  also  foot  boards  along  each 
side,  with  access  from  each  seat  to  the  foot  boards. 
Shortly  after  leaving  a  street  appellee  gave  a  signal 
to  the  conductor,  which  he  had  a  right  to  interpret  as 
meaning  that  she  wished  to  alight  at  the  next  street. 
She  then  got  up,  pushed  by  another  passenger  and 
walked  out  onto  the  foot  board,  and  fell  in,  or  nearly 
in  the  middle  of  the  block,  and  received  injuries.  She 
claims  the  trailer  jerked  and  thus  threw  her  off.  The 
jerking  if  there  was  any,  was  caused  by  the  move- 
ments of  the  motorman  at  the  front  end  of  the  motor 
car.    His  duty  was  to  face  forward.    He  could  not  see 
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appellee  on  the  foot  board.  The  trailer  had  a  loose 
connection  with  a  motor  car  and  there  may  very  easily 
be  some  inequality  of  movement  of  the  trailer,  which 
appellee  would  call  jerking.  The  conductor  had  no 
means  of  preventing  the  motor  car  from  accelerating 
its  speed.  If  he  rang  the  bell  for  the  motorman  that 
would  mean  to  stop  at  the  next  street,  and  would  not 
be  a  signal  that  there  should  be  any  change  of  speed 
in  the  middle  of  the  block. 

We  fail  to  see  how  appellant  can  be  called  guilty  of 
any  negligence  in  the  manner  it  ran  this  car  in  the 
middle  of  the  block  even  under  the  testimony  of  ap- 
pellee. 

The  testimony  very  strongly  preponderates  that  the 
car  was  not  jerked,  and  also  that  it  was  running  six 
or  eight  miles  an  hour.  If  appellee  went  on  the  foot 
board  in  the  middle  of  the  block,  it  was  her  duty  to 
have  hold  of  some  handle  by  which  she  could  retain 
her  place  on  the  car,  notwithstanding  any  swaying 
that  might  occur.  She  said  she  took  hold  of  something, 
but  did  not  say  what,  and  it  is  manifest  she  did  not 
take  any  hold  which  would  enable  her  to  retain  her  up- 
right position  on  the  foot  board. 

We  are  of  the  opiuion  that  it  is  clearly  shown  by  the 
evidence  that  she  was  guilty  of  contributory  negli- 
gence in  the  manner  in  which  she  got  up  and  stood 
upon  the  foot  board  at  that  place,  remote  from  the 
place  where  shfe  would  have  the  right  to  alight.  She 
claims  she  was  not  trying  to  step  off  of  the  car  at  that 
place,  but  the  evidence  tends  to  show  she  was. 

Judgment  reversed  with  finding  of  fact. 

Finding  of  fact  to  be  incorporated  in  the  judgment : 
We  find  that  appellant  was  not  guilty  of  the  negligence 
charged  in  the  declaration,  and  that  appellee  was 
guilty  of  contributory  negligence  which  caused  her  in- 
jury. 
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Ollie  Earloirskl,  Appellee,  t.  Peoria  Bailway  Company, 

Appellant. 

Oen.  No.  6,734. 

Damagbs — wTurt  not  excessive.  Where  plaintiff,  a  boy  11  years 
old,  while  standing  on  the  tracks  of  defendant's  street  railway  at  a 
crossing  where  there  was  no  light,  waiting  for  a  south-bound  car 
to  pass,  was  struck  by  a  north-bound  car  and  received  injuries 
which  resulted  In  the  loss  of  part  of  the  left  foot  and  a  toe  of  the 
right  foot,  a  Judgment  for  |4,000  is  sustained. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  PuTEBBAUGH,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1912.  Affirmed.  Opinion  filed  March  12,  1913.  Re- 
hearing denied  April  16,  1913. 

PiNKNET  &  MoRoBBETs,  f ot  appellant. 
Dailby  &  MnxEB,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee,  11  years,  1  month  and  20  days  old,  was 
crossing  a  street  in  Peoria  on  January  29,  1912,  at 
about  6 :15  o  'clock  p.  m.,  after  dark,  at  a  street  cross- 
ing where  there  was  no  light,  and  along  which  street 
appellant  conducted  a  double  track  street  car  line.  It 
was  on  Adams  street  at  the  Lisk  street  crossing, 
Adams  street  is  on  the  down  hill  side  toward  the  river, 
and  the  other  side  is  the  bluff  side.  The  lower  street 
car  tracks  mm  north  or  up  and  the  higher  street  car 
tracks  run  south  or  down. 

Appellee  claims  he  saw  a  south-bound  car  approach- 
ing and  his  attention  was  attracted  by  it,  and  he  did 
not  see  a  north-bound  car  approaching.  As  he  stood 
on  the  north-bound  track  waiting  for  the  south-bound 
car  to  pass  he  was  struck,  and  his  feet  were  injured, 
and  he  brought  this  suit  to  recover  damages  for  such 
injuries,  and  had  a  verdict  and  judgment  for  $4,000, 
from  which  the  defendant  below  appeals. 
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It  is  not  contended  that  the  court  erred  in  any  rul- 
ing on  evidence  or  instructions,  or  any  other  ruling 
at  the  trial  except  that  it  is  contended  that  the  court 
should  have  given  an  instruction  to  the  jury  to  find  for 
the  defendant.  There  was  evidence  that  the  car  which 
struck  appellee  was  going  twenty-five  miles  an 
hour.  There  was  no  street  light  at  that  crossing. 
There  was  evidence  that  this  car  was  not  ringing 
a  gong  as  an  ordinance  required.  There  was  evi- 
dence appellee's  attention  was  distracted  by  the 
car  coming  north.  There  was  evidence  by  appel- 
lant that  the  car  was  running  at  a  very  moderate 
speedy  and  that  the  gong  was  rung,  and  that  there 
was  a  car  approaching  from  the  north  within 
four  blocks.  There  was  evidence  for  appellant  that 
a  coal  wagon  was  coining  from  the  east,  and  that 
the  boy  must  have  come  upon  the  track  from  the 
upper  side  of  the  street  behind  the  coal  wagon.  There 
was  other  evidence  tending  to  show  there  was  no  coal 
wagon  there.  There  was  evidence  that  the  motorman 
was  keeping  strict  look  out  ahead  and  other  evidence 
that  he  could  not  have  been  so  doing  because  he  did 
not  see  appellee.  There  was  evidence  appellee  was 
seriously  injured  and  there  was  evidence  his  injuries 
were  not  very  serious.  It  is  clear  that  there  being 
^idence,  which  standing  by  itself,  would  make  a  case 
for  appellee,  the  court  could  not  have  instructed  the 
jury  to  find  for  appellant  without  committing  reversi- 
ble error.  The  jury  found  in  favor  of  appellee  on  con- 
flicting testimony,  and  the  trial  judge  approved  their 
finding,  and  we  see  no  such  condition  of  the  evidence 
as  would  justify  us  in  holding  that  the  jury  and  the 
trial  judge  were  wrong,  and  that  the  verdict  should 
have  been  for  appellant.  Appellant  claims  that  the 
damages  are  excessive,  but  he  does  not  show  so  by 
his  argument.  On  the  question  of  the  injuries  to  ap- 
pellee Dr.  P.  F.  James  testified  for  appellee  that  he 
saw  appellee  right  after  the  accident,  and  that  both 
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feet  were  apparently  crushed  and  bleeding;  that  he 
examined  him  soon  after  the  opera-tion  on  the  feet  by 
Dr.  Weil;  that  the  front  part  of  his  right  foot  was 
removed  entirely,  and  that  it  was  not  healed;  that  it 
seemed  to  be  more  or  less  angry  on  top,  and  very 
tender  to  the  touch ;  that  appellee  will  not  be  able  to  get 
around  very  good  until  it  is  healed  a  great  deal  more 
than  it  is ;  that  the  only  thing  he  could  say  about  the 
way  it  would  affect  him  in  the  future  is  the  way  other 
cases  had  been  with  which  he  was  acquainted,  and  they 
generally  take  years  and  continue  to  be  tender  for  a 
number  of  years,  probably  always  during  natural  life 
this  will  be  tender ;  that  on  the  left  foot  a  part  of  the 
little  toe  is  off,  and  there  has  been  a  crushing  of  the 
ligament  around  the  ankle  joint;  that  he  would  say 
from  an  external  examination  that  the  ligament  had 
been  torn  loose  and  probably  not  united ;  that  he  could 
not  tell  from  his  examination  whether  any  bones  were 
taken  out  of  the  left  foot  or  not  aside  from  the  little 
toe;  that  the  injuries  are  now  in  such  condition  as  to 
cause  pain  and  suffering;  that  appellee  will  always 
have  pain  when  there  is  any  change  in  the  weather, 
quite  severe  pains ;  that  the  foot  will  always  be  suscep- 
tible to  cold;  that  it  will  be  more  sensitive  to  any 
change  in  temperature  than  the  rest  of  his  body ;  that 
these  injuries  would  always  have  an  effect  upon  his 
locomotion  and  will  cause  him  pain  and  suffering. 

Appellee  testified  as  to  his  own  injuries  that  the  in- 
jury took  off  a  part  of  his  right  foot  and  burst  his 
left  one  open;  that  there  was  a  pretty  good  deal  of 
pain  in  connection  with  it ;  that  he  has  a  good  deal  of 
pain  in  them  yet ;  it  burns  all  the  time.  It  was  the  right 
foot  that  was  partially  amputated ;  that  they  took  all 
the  bones  out  of  the  little  toe  on  the  other  foot,  and 
the  toe  nail  was  out;  that  he  was  in  the  hospital  five 
weeks  and  five  days ;  that  he  has  not  been  able  to  walk 
yet  without  crutches ;  that  when  he  puts  his  foot  down 
to  the  ground  it  makes  it  bum  more;  that  he  has  not 
been  able  to  walk  like  he  did  formerly  since  he  received 
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the  injury ;  that  he  cannot  hear  as  good  as  he  could  be- 
fore he  was  injured. 

Dr.  Albert  Weil,  who  had  been  appellant's  physician 
and  surgeon  for  17  years,  testified  as  to  the  operation 
on  the  right  foot;  that  he  un jointed  the  toes  at  the 
inner  joint;  leaving  half  of  the  ball  of  the  foot;  that 
appellee  was  practically  well  when  he  left  the  hos- 
pital with  the  exception  of  having  an  abrasion  of  the 
skin  on  the  top  of  the  right  foot  which  was  slowly 
healing ;  that  there  were  no  bones  taken  out  of  the  left 
foot;  that  appellee  would  have  a  useful  foot  left;  that 
he  will  be  able  to  walk  and  do  practically  all  those 
things  which  one  could  do  with  toes,  barring  the  bal- 
ance and  a  perceptible  limp ;  that  he  will  be  able  to  get 
around  without  crutches ;  that  the  foot  will  be  tender 
for  probably  a  year  from  the  time  of  the  accident ;  that 
he  will  favor  that  foot  until  it  becomes  hardened  and 
calloused  by  use ;  that  he  will  not  be  able  to  get  around 
as  well  as  if  he  had  his  toes ;  that  the  injury  will  inter- 
fere with  his  running;  that  he  will  be  able  to  run  on 
that  stump  of  a  foot ;  that  the  limp  wiU  be  perceptible 
for  a  long  time,  it  might  be  always. 

We  are  not  prepared  to  say  that  the  award  of  dam- 
ages is  excessive,  or  such  as  to  show  passion  or  preju- 
dice on  the  part  of  the  jury. 

The  judgment  will  be  affirmed. 

Affirmed. 


National  Hotel  Company,  Appellant,  y.  Blck  Townsend, 

Appellee. 

Gen.  No.  6,743. 

LA17DL0B9  AND  TENANT — Credit  fov  rent  wlien  case  is  tried  on  a 
Btipulation  ot  facts.  Where  an  action,  which  is  partly  for  rent,  is 
submitted  to  the  court  on  a  stipulation  of  facta  which  states  that 
the  premises  were  destroyed  by  fire  during  a  month  for  which  the 
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rent  had  been  paid  in  advance,  it  is  proper  to  credit  defendant 
with  the  rent  for  the  rest  of  the  month  though  no  plea  of  set-off  is 
filed.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Leslie 
D.  PuTEBBAUGH,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

Dan  E.  Sheen  and  Giles  E.  Keithley,  for  appellant. 
Weil  &  Babtlby  and  Nathan  H.  Weiss,  for  appellee. 

Me.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellant  had  a  suit  pending  against  appellee,  and 
part  of  it  at  least  was  for  rent.  After  suit  was  begun 
the  premises  which  appellant  had  leased  to  appellee 
were  destroyed  by  fire,  on  November  12,  1911.  Ap- 
pellee had  paid  $1,250  in  advance  for  rent  of  that 
month,  and  upon  the  trial  of  this  case  he  claimed  a 
credit  for  $750,  proportionate  rental  for  part  of  the 
month  of  November,  1911,  during  which  he  was  de- 
prived of  the  use  of  the  property  by  its  total  destruc- 
tion. The  court  granted  the  credit  and  rendered  a 
judgment  against  appellee,  and  the  National  Hotel 
Company,  plaintiff  below,  appeals  on  the  ground  the 
credit  should  not  have  been  allowed.  Other  counsel 
appear  here  for  appellant  than  in  the  court  below,  and 
here  claim  that  the  allowance  of  the  credit  was  erro- 
neous, first,  because  there  was  no  plea  of  set-off;  sec- 
ond, because  the  subject-matter  of  a  set-off  did  not  arise 
until  after  this  suit  was  begun ;  and  third,  that  a  lessee 
cannot  recover  any  rent  paid  by  him  in  advance  in  ac- 
cordance with  the  terms  of  the  lease,  because  of  a  sub- 
sequent destruction  of  the  subject-matter  of  the  lease. 

In  the  court  below  a  jury  was  waived  and  all  the 
facts  stipulated  except  the  lease,  and  it  was  put  in  evi- 
dence. That  stipulation,  after  stattog  the  facts,  pro- 
vided that  the  only  question  in  controversy  was 
whether  appellee  was  entitled  to  this  credit,  and  no 
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claim  was  made  that  the  plea  of  set-off  was  necessary, 
or  that  the  credit  should  not  be  granted,  because  the 
fire  occurred  after  the  suit  began.  This  is  an  attempt 
by  the  subsequent  attorneys  to  get  rid  of  the  force 
of  the  stipulation.  The  lease  contained  a  provision 
that  in  case  the  premises  should  be  totally  destroyed 
by  fire  during  the  term  of  the  lease,  the  rent  shouH  be 
suspended  until  the  premises  should  be  repaired.  We 
think  it  clear  under  this  language,  the  running  of  the 
rent  in  favor  of  appellant  was  suspended  when  the 
fire  occurted.  If  the  tenant  instead  of  paying  in  ad- 
vance had  failed  to  pay  until  the  end  of  November, 
and  suit  was  brought  to  recover  that  month  ^s  rent, 
clearly,  under  the  provision  of  the  lease  all  appellant 
could  recover  for  would  be  for  the  first  twelve  days, 
and  as  to  the  rest  of  the  month  the  rent  was  suspended 
by  the  fire.  It  does  not  alter  the  legal  rights  of  the 
parties  that  the  rent  was  paid  in  advance.  This  $750 
was  for  the  use  of  the  premises  for  a  period  of  which 
appellee  was  deprived  of  their  use  by  reason  of  the 
fire.  The  case  of  Rich  v.  Smith,  121  Mass.  328,  is  al- 
most identical  and  sustains  this  judgment. 

The  court  correctly  decided  the  only  question  sub- 
mitted by  the  stipulation.    Judgment  aflSrmed. 

Affirmed. 


The  People  of  the  State  of  Illinois  ex  rel.  Thomas  M. 
Frazier,  Appellee,  t.  G.  H.  Altenberg,  Appellant. 

Gen.  No.  5,748. 

Quo  WABBAinx) — when  may  he  brought  to  oust  aJderman  seated 
by  city  councih  Where  the  city  council,  which  is  the  judge  of  the 
election  and  qualification  of  its  own  members  under  the  general 
act  for  the  incorporation  of  cities,  decides  that  a  certain  candi- 
date for  alderman  was  successful  any  citizen,  not  a  candidate, 
may  hring  qjio  warranto  to  oust  the  member  whom  the  ooimdl  haf 
seated. 
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Appeal  from  the  Circuit  Court  of  DeKalb  county;  the  Hon.  Duane 
J.  Cabnes,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  12,  1913. 

CuPFB  &  Cliffb,  for  appellant. 

E.  M.  BxjEST  and  H.  S.  EabiiEy,  for  appellee. 

Mb.  Justiob  Whitney  delivered  the  opinion  of  the 
court. 

Appellant,  Kline  Shipman,  and  F.  W.  Duval  were 
the  candidates  for  alderman  of  the  third  ward  at  the 
annual  city  election  held  in  the  city  of  Genoa  on  April 
16,  1912.  There  were  no  other  names  on  the  election 
ticket  except  for  alderman.  Beneath  the  vote  for  al- 
derman was  a  question  submitted  concerning  anti- 
saloon  territory.  Shipman 's  name  was  under  the  ap- 
pellation, citizens  ticket,  and  Altenberg  ^s  was  under 
the  appellation,  citizens  ticket  by  petition.  The  judges 
of  election  counted  forty-five  votes  for  Altenberg  and 
forty-five  for  Shipman,  and  apparently  the  other  can- 
didate had  a  less  number  of  votes.  When  the  returns 
were  canvassed  by  the  city  council  they  announced 
and  decided  the  tie  and  Shipman  was  declared  success- 
ful and  was  seated  as  alderman.  Thereupon  appellant 
filed  with  the  city  clerk  a  petition  for  a  contest  making 
Shipman  a  defendant,  and  summons  was  issued  and 
the  contest  heard  at  the  regular  meeting  of  the  city 
council,  and  the  city  council  rejected  two  ballots  that 
had  been  counted  for  Shipman,  and  declared  appel- 
lant elected,  and  he  took  office  and  entered  upon  his 
duties  as  alderman.  Thereupon  the  State's  Attorney, 
■by  leave  of  court,  filed  in  the  name  of  the  People  on 
relation  of  one  Frazier,  a  citizen  and  legal  voter  of 
said  third  ward,  a  petition  for  a  writ  of  quo  warranto 
against  appellant  requiring  him  to  show  by  what  right 
he  held  the  office  of  alderman  of  the  third  ward.  Ap- 
pellant filed  three  pleas,  the  first  and  third  alleging  his 
election  and  qualification  for  the  office;  the  second  set 
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out  in  detail  the  result  of  the  election,  the  result  of  the 
canvass  by  the  city  council,  the  existence  of  the  tie,  the 
seating  of  Shipman,  the  contest  by  appellant,  the  de- 
termination of  said  contest  in  favor  of  appellant,  and 
his  qualification  and  seating  in  oflSce.  Eeplications  were 
filed  and  the  case  tried  before  the  court  without  a  jury, 
and  appellant  was  held  to  have  usurped  the  oflSce,  and 
there  was  a  judgment  of  ouster  against  him.  After 
the  refusal  of  the  court  to  hold  certain  propositions  of 
law  submitted  by  appellant  Altenberg  appealed,  and 
two  questions  are  raised  in  this  court. 

The  city  of  Genoa  is  organized  under  the  general 
act  for  the  incorporation  of  cities.  That  act  provides 
that  the  city  council  shall  be  the  judge  of  the  election 
and  qualification  of  their  own  members.  The  city  coim- 
cil  exercised  that  function  and  decided  in  favor  of  ap- 
pellant after  rejecting  two  ballots  which  had  been 
counted  previously  for  Shipman.  The  two  questions 
are,  (1)  is  the  decision  of  the  city  council  on  the  contest 
final,  or  may  any  citizen  afterward  bring  quo  warranto  * 
proceedings  to  oust  the  member  whom  the  city  council 
have  seated;  and  (2)  if  the  Circuit  Court  has  jurisdic- 
tion were  the  two  ballots  above  mentioned,  properly 
counted  by  it  for  Shipman. 

The  decisions  of  the  Supreme  Court  on  the  question 
of  jurisdiction  are  not  at  all  conclusive.  The  case  of 
Linegar  v.  Rittenhouse,  94  Dl.  210,  intimates  that  the 
decision  of  the  city  council  does  not  deprive  the  Circuit 
Court  of  jurisdiction  by  quo  warranto. 

The  case  of  Keating  v.  Stack,  116  111.  191,  was  a  suit 
in  chancery  to  contest  the  election,  brought  by  the  de- 
feated candidate  against  the  successful  candidate.  It 
is  clear  equity  has  no  jurisdiction  to  contest  an  elec- 
tion, and  it  is  also  clear  that  the  proceeding  in  the  city 
council  is  final  as  between  the  contesting  candidates. 
The  question  now  before  the  court  is  not  whether  the 
contesting  candidates  can  contest  an  election  by  quo 
warranto,  but  whether  the  public  in  its  sovereign  ca- 
pacity can  oust  the  one  in  fact  not  lawfully  elected. 
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This  proceeding  being  in  the  interest  of  the  public 
(that  is  the  relator  not  being  one  of  the  candidates) 
and  this  court  not  now  touching  on  the  provision  of 
the  law  by  virtue  of  which  the  city  council  is  made 
the  judges,  of  the  election  and  qualification  of  its 
own  members,  but  rather  to  show  the  policy  of  the  law 
in  quo  warranto  proceedings,  the  following  cases  from 
the  Supreme  Court  of  this  state  are  cited.  Snowball 
V.  People,  147  HI.  260,  was  a  quo  warranto  proceeding 
to  try  the  title  of  the  appellant  therein  to  the  office  of 
member  of  the  board  of  education.  It  is  said  in  that 
case:  ''The  true  view  to  take  of  the  subject  is,  that 
the  proceeding  by  quo  warranto  is  not  strictly  an  elec- 
tion contest  between  two  persons  claiming  the  same 
office.  *  *  *  Because  the  statute  provides  a  mode 
of  contesting  elections  in  the  County  Court,  it  does  not 
follow  that  the  people,  in  their  sovereign  capacity,  are 
thereby  precluded  from  inquiring  by  information  in 
the  nature  of  quo  warranto  into  the  usurpations  of  of- 
fice. The  two  remedies  are  distinct,  the  one  belonging 
to  the  elector  in  his  individual  capacity  as  a  power 
granted,  and  the  other  to  the  people  in  the  right  of 
their  sovereignty.  This  right  of  the  people  is  not  in 
any  manner  impaired  by  statutes  granting  to  electors, 
in  their  private  capacity  as  citizens,  the  right  to  con- 
test the  election  of  any  person  assuming  to  exercise  the 
functions  of  an  office." 

In  People  v.  Keigwin,  256  111.  264,  under  the  subject 
of  proceedings  in  behalf  of  the  public,  it  is  said,  neither 
laches  nor  the  acquiescence  of  individuals,  can  bar  the 
public  from  maintaining  quo  warranto  proceedings. 

The  case  of  Massey  v.  People,  201  111.  409,  while 
coming  close  to  this  question,  seems  not  to  decide  it. 
The  question  there  was  as  to  the  sufficiency  of  a  plea 
which  set  up  the  contest  in  the  city  council,  and  that  the 
defendant  qualified  and  took  his  seat.  It  is  there  held 
that  the  plea  was  good  in  substance,  and  showed  good 
title  to  the  office  by  the  election. 

It  may  be  it  was  intended  to  say  that  that  contest 
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would  be  a  bar  to  quo  warranto ;  it  may  be  that  it  was 
only  intended  that  the  plea  was  good,  and  would  re- 
quire a  replication  to  assail  the  result  of  the  contest 
set  up  in  the  plea,  or  the  result  of  the  election. 

Coming  now  to  the  direct  holdings  of  the  Appellate 
Courts  of  this  state  we  find  that  the  Appellate  Courts 
of  the  second,  third  and  fourth  districts,  in  People  v. 
Bird,  20  HI.  App.  568  (4th  Dist.) ;  Patterson  v.  People, 
65  111.  App.  651  (2nd  Dist.) ;  Latham  v.  People,  95  HI. 
App.  528  (3rd  Dist.) ;  and  Garms  v.  People,  108  HI. 
App.  631  (3rd  Dist.),  have  decided  that  the  decision  of 
the  contest  in  the  city  council  does  not  bar  the  public 
from  bringing  quo  warranto  proceedings  to  test  the 
right  of  the  member  whom  the  council  has  seated. 
This  doctrine  seems  to  have  the  sanction  of  many  of 
the  courts  of  other  states. 

In  view  of  the  decision  in  three  of  the  four  Appellate 
Court  districts  of  this  state  we  conclude  that  we  should 
adhere  to  the  decision  of  this  and  the  other  Appellate 
Courts,  in  the  absence  of  a  direct  holding  by  the  Su- 
preme Court,  and  affirm  the  judgment  of  the  court  be- 
low on  that  subject,  so  that  if  the  parties  desire,  the 
question  may  be  removed  to  the  Supreme  Court  for 
final  settlement. 

If  the  Circuit  Court  has  jurisdiction,  we  are  satisfied 
that  the  two  ballots  in  question  were  intended  by  the 
voter  to  be  cast  for  Shipman,  and  that  the  mark  in  the 
circle  in  front  of  the  words  *' citizens  ticket  by  peti- 
tion'' is  not  a  distinguishing  mark,  and  that  those  two 
ballots  were  properly  counted  for  Shipman. 

We  find  the  conclusion  of  the  trial  court  in  giving 
judgment  of  ouster  against  appellant  to  be  correct- 
Judgment  affirmed. 

Affirmed. 

Mb.  Justice  Carnes,  having  tried  the  case  in  the 
court  below,  took  no  part  in  this  decision. 
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Alfred  L  Hartshorn,  Appellant,  y.  George  Hartshorn, 

Appellee. 

Gen.  No.  5,699. 

1.  WiTivESSEB — instruction  08  to  weight  of  plaintitTB  testimony. 
Where  plaintiff  and  defendant  are  natural  persons  an  Instruction 
that  the  law  makes  plaintiff  a  competent  witness  but  that  the  jury 
have  a  right  to  take  into  consideration  his  situation  and  interest 
and  give  to  his  testimony  only  such  weight  as  in  their  judgment 
it  is  fairly  entitled  to,  is  improper  though  such  an  instruction 
may  be  given  where  defendant  is  a  corporation  and  hence  has  not 
testified. 

2.  Witnesses — when  instruction  cu  to  the  weight  of  plaintifTs 
testimony  reversible  error.  Where  plaintiff  is  entitled  to  recover 
if  his  evidence  is  true  and  defendant  also  testifies,  it  is  reversible 
error  to  instruct  that  the  law  makes  plaintiff  a  competent  witness 
but  that  the  jury  have  a  right  to  take  into  consideration  his  situa- 
tion and  interest  and  give  to  his  testimony  onlsf  such  weight  as,  in 
their  judgment,  it  is  fairly  entitled  to. 

Appeal  from  the  County  Ck)urt  of  LaSalle  county;  the  Hon. 
William  H.  Hinebauoh,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
April  8,  1913. 

CousMAN  &  Coleman  and  H.  M.  Kelly,  for  appellant. 
DuNOAK,  Doyle  &  O'Conob,  for  appellee. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Alfred  I.  Hartshorn,  appellant,  owns  a  farm  of  560 
acres  in  LaSalle  county,  besides  other  lands  elsewhere 
in  said  county.  His  son  George,  appellee,  is  in  posses- 
sion. On  January  13,  1912,  appellant  caused  written 
notice  to  be  served  upon  appellee  that  the  sum  of 
$4,631.15  was  due  appellant  for  rent  of  said  premises, 
payment  of  which  was  demanded,  and  appellee  was 
thereby  notified  that  unless  said  rent  was  paid  on  or 
before  February  6,  1912,  the  lease  of  said  premises 
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would  be  terminated.  On  February  8,  1912,  appellant 
filed  with  a  justice  of  the  peace  of  said  county  a  com- 
plaint that  appellant  was  entitled  to  the  possession  of 
said  premises  and  that  appellee  unlawfully  withheld 
the  possession  thereof  from  appellant.  Summons  was 
issued  and  served  upon  appellee  and  there  was  a  trial 
and  appellant  was  defeated  before  the  justice  by  a  jury 
and  an  appeal  to  the  County  Court  where  appellant  was 
again  defeated  by  a  jury  and  his  motion  for  a  new  trial 
was  denied  and  judgment  was  rendered  against  ap- 
pellant and  he  prosecutes  this  appeal  therefrom. 

Appellant  was  88  years  old  at  the  time  of  the  last 
trial.  He  lived  upon  these  premises  until  1883  and  ap- 
pellee lived  there  with  him.  In  1883  he  moved  to  his 
other  farm  and  he  left  appellee  in  possession  of  said 
560  acres  where  appellee  has  ever  since  remained.  Ap- 
pellee married  two  years  later.  Prom  1883  to  1892 
there  seems  to  have  been  no  special  agreement  between 
appellant  and  appellee,  but  appellant  had  cattle  fed 
upon  the  premises,  and  appellant  and  appellee  appear 
to  have  divided  the  proceeds  of  the  farm  about  as  it 
happened.  Appellant  contends  that  in  1892  he  orally 
leased  that  farm  to  appellee,  and  that  appellee  was  to 
pay  him  as  rent  therefor  $1,500  per  year  and  pay  the 
taxes  on  said  farm  and  also  upon  his  other  farm.  Ap- 
pellee admits  that  his  father  proposed  to  let  him  the 
farm  on  these  terms  at  that  time,  but  testifies  that  he 
refused  to  accept  the  offer  for  the  reason  that  the  rent 
was  too  high.  Appellant  contends  that  the  conversa- 
tion between  them  was  such  that  even  if  appellee  re- 
fused to  pay  that  rent,  yet  as  appellee  remained  there 
after  he  knew  that  appellant  insisted  upon  rent  for 
the  premises,  he  is  legally  bound  to  pay  therefor  the 
reasonable  rental  value  of  the  land  from  that  time  till 
the  present,  under  the  principles  laid  down  in  Illinois 
Cent.  R.  Co.  v.  Thompson,  116  111.  159,  that  ''a  party 
who  continues  to  occupy  premises  after  being  notified 
by  the  owner  that  if  he  does  so  he  will  be  expected  to 
pay  rent,  thereby  becomes  liable  therefor.*'    The  proof 
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is  that  $1,500  per  year  would  be  a  very  low  rental  for 
that  farm  during  that  period.  Appellee  denies  that 
he  ever  was  appellant  ^s  tenant  or  ever  became  liable 
to  him  for  rent  but  contends  that  the  same  relation 
between  them  which  existed  prior  to  1892  continued 
down  to  the  time  of  the  trial,  and  that  appellant  always 
had  a  part  of  the  proceeds  of  the  farm  during  that 
period  and  always  had  money  from  appellee  whenever 
he  asked  for  it.  Appellant  contends  that  in  August, 
1911,  appellee  notified  appellant  that  he  was  going  to 
leave  the  farm  and  that  he  could  rent  it  to  some  one 
else  as  soon  as  he  pleased,  and  that  he  did  rent  it  to 
another  party.  Appellee  denies  this.  It  is  very  clear 
from  the  evidence  that  from  1892  to  the  commencement 
of  this  suit  appellee  has  paid  appellant  very  much  less 
than  $1,500  per  year  and  very  much  less  than  the  fair 
cash  rental  value  of  the  premises  and  that,  if  appellee 
was  liable  to  pay  appellant  either  $1,500  per  year  or 
the  fair  cash  rental  value,  he  was  several  thousand  dol- 
lars in  arrears  when  the  notice  and  demand  was  served 
upon  him.  In  the  view  we  take  of  the  case  we  deem 
it  unnecessary  to  set  out  in  detail  a  history  of  the 
various  transactions  between  .the  parties  during  the 
many  years  covered  by  the  evidence,  but  think  it  suf- 
ficient in  that  respect  to  say  that  we  are  not  satisfied 
that  justice  has  been  done  to  appellant,  and  we  are  of 
the  opinion  that  the  case  should  be  submitted  to  an- 
other jury. 

If  the  jury  believed  the  testimony  given  by  appel- 
lant, he  was  entitled  to  a  verdict.  In  that  state  of  the 
proof  the  court  at  the  request  of  appellee  gave  the  jury 
the  following  instruction : 

^'4.  The  court  instructs  the  jury  that  while  the  law 
makes  the  plaintiff  a  competent  witness  in  this  case, 
yet  the  jury  have  a  right  to  take  into  consideration  his 
situation  and  interest  in  the  result  of  your  verdict  and 
on  the  circumstances  which  surround  him  and  give  to 
his  testimony  only  such  weight  as  in  your  judgment  it 
is  fairly  entitled  to.*' 
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Appellant  contends  that  it  was  error  to  give  this  in- 
struction, but  furnishes  us  with  no  authorities  for  his 
position.  AppeDee  in  his  brief  states  that  said  instruc- 
tion **has  been  passed  upon  favorably  many  times  by 
this  and  other  courts/'  but  furnishes  us  with  no  refer- 
ence to  the  authorities  he  relies  upon.  Said  instruc- 
tion has  been  declared  to  be  erroneous  in  the  following 
and  other  cases :  Phenix  Ins.  Co.  v.  La  Pointe,  118  HI. 
384;  Pennsylvania  ^Co.  v.  Versten,  140  lU.  637;  City  of 
Sandwich  v.  Dolan,  141  HI.  430 ;  City  of  Dixon  v.  Scott, 
181  lU.  116 ;  Matthews  v.  Granger,  196  ni.  164 ;  North 
Chicago  St.  Ey.  Co.  v.  Welhier,  206  lU.  272 ;  Godair  v. 
Ham  Nat.  Bajok,  225  111.  572;  Helbig  v.  Citizens'  Ins. 
Co.,  234  HI.  251.  We  so  held  in  Wicks  v.  Wheeler,  157 
HI.  App.  578.  Said  instruction  has  apparently  been 
approved  in  the  following  cases:  West  Chicago  St. 
Ey.  Co.  V.  Estep,  162  111.  130;  Chicago  &  E.  E.  Co.  v. 
Meech,  163  lU.  305 ;  West  Chicago  St.  Ey.  Co.  v.  Nash, 
166  HI.  528;  West  Chicago  St.  Ey.  Co.  v.  Dougherty, 
170  HI.  379,  and  Chicago  &  E.  I.  E.  Co.  v.  Burridge,  211 
HI.  9.  Thtf  case  last  cited  shows  that  in  fact  there  is 
no  conflict  between  the  authorities  above  cited.  The 
instruction  is  erroneous  if  both  plaintiff  and  defendant 
are  natural  persons  and  have  testified,  because  it 
singles  out  the  testimony  of  one  party  and  makes  no 
reference  to  the  testimony  of  the  other  equally  inter- 
ested party,  and  it  is  calculated  to  lead  the  jury  to  un- 
derstand that  the  court  considers  that  there  is  some 
reason  why  the  evidence  of  the  party  referred  to  in 
the  instruction  is  specially  subject  to  criticism  and 
should  be  particularly  scrutinized  by  the  jury.  In  the 
cases  where  the  instruction  was  held  good,  the  defend- 
ant was  a  corporation  and  could  not  testify,  and  asked 
the  instruction,  and  any  instruction  in  regard  to  the 
evidence  of  the  parties  could  only  apply  to  the  one 
who  was  capable  of  testifying  and  who  had  testified, 
and  even  if  the  instruction  had  been  made  general  in 
terms,  it  would  be  understood  by  the  jury  to  apply 
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only  to  the  plaintiff,  who  had  testified  and  for  that  rea- 
son it  was  not  error  to  give  the  instruction  which  spe- 
cially referred  to  the  plaintiff.  This  explanation  of  the 
difference  between  the  two  classes  of  cases  also  ap- 
pears in  North  Chicago  St.  Ey.  Co.  v.  Wellner,  supra. 
While  the  giving  of  this  erroneous  instruction  is  not 
always  considered  reversible  error,  yet  we  consider 
that  it  was  specially  injurious  in  this  case,  where  ap- 
pellant was  entitled  to  recover  if  his  evidence  was 
true,  and  where  appellee  also  testified. 

The  judgment  is  therefore  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 


Jacob  Auman  et  aL,  Appellants,  y.  Ferry  W.  HcEibben, 

Appellee. 

Oen.  No.  6,739. 

1.  Fraud — statements  as  to  value.  Statements  as  to  the  value 
of  a  business  or  of  property  made  to  induce  one  to  buy  or  Invest 
money,  are  as  a  general  rule  treated  as  expressions  of  opinion, 
and  if  so  intended  and  understood  do  not  constitute  fraud,  In  the 
absence  of  any  concealment  or  misrepresentation  of  material,  ex- 
trinsic facts. 

2.  Fbaud — "false  statements  as  to  value.  False  statements  as  to 
value  of  corporate  stock  by  defendant,  having  superior  means  of 
knowledge,  made  to  induce  complainant  to  trade  his  store  for  it, 
constitute  fraud. 

3.  Tender — where  sale  is  rescinded  for  fraud.  A  statement,  in  a 
bill  to  rescind  a  sale  for  fraud,  that  complainant  offers  to  deliver 
up  the  shares  of  stock  and  money  received  as  consideration,  is  a 
sufficient  tender. 

4.  Appeals  and  errors — when  error  is  not  raised  in  lotoer  court. 
On  a  bill  to  rescind  a  sale  for  fraud,  the  question  whether  com- 
plainant made  sufficient  tender  of  return  of  the  consideration  can- 
not be  raised  for  the  first  time  In  a  court  of  review. 

5.  Parties — till  to  rescind  sale.  On  a  bill  to  rescind  a  sale  for 
fraud,  a  third  person  to  whom  shares  of  stock  were  delivered  to 
be  held  for  complainant,  need  not  be  made  a  party  to  the  suit 
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where  it  appears  on  the  trial  that  the  shares  are  In  complainant's 
possession. 

6.  Fbaud — when  contract  rescinded  for.  Where  It  appears  on 
appeal  that  defendant,  representing  he  would  pay  complainant  part 
cash  for  a  store  and  furnish  certain  valuable  stock  as  collateral 
for  the  remainder  which  he  would  be  able  to  pay  a  month  later, 
Induced  complainant  to  sign  a  bill  of  sale  when  the  stock  was  prac- 
tically worthless  and  defendant  did  not  Intend  to  pay  the  re- 
mainder of  the  purchase  price,  a  decree  dismissing  the  bill  for 
want  of  equity  will  be  reversed  and  remanded  with  directions  to 
enter  a  decree  rescinding  the  sale. 

Appeal  from  the  County  Court  of  Stephenson  county;  the  Hon. 
OscAB  £7.  Heabd,  Judge,  presiding.  Heard  In  this  court  at  the  Oc- 
tober term,  1912.  Reversed  and  remanded  with  directions.  Opinion 
filed  April  8,  1913. 

E.  E.  TiFFAiSTY  and  R.  P.  Eckbet,  for  appeDants. 

William  N.  Cbonkbttb  and  Elwyn  E.  Shaw,  for  ap- 
pellee. 

Mb.  PBEsmiNQ  Justice  Dibbll  delivered  the  opinion 
of  the  court. 

Jacob  Amnan  owned  a  store  building  in  Kent  in 
Stephenson  county  and  lived  over  the  store  and  in 
rooms  attached  to  or  adjoining  the  store.  He  and  his 
son,  George,  conducted  a  general  country  store  in  the 
store  part  of  the  building,  with  a  stock  of  dry  goods, 
groceries,  boots  and  shoes,  etc.  George  wished  to  re- 
turn to  farming  and  Jacob  did  not  feel  able  to  conduct 
the  store  alone.  For  that  reason  they  wished  to  sell 
the  stock  of  goods,  and  placed  it  for  sale  in  the  hands 
of  Sheridan,  a  real  estate  agent  in  another  town.  On 
July  22,  1909,  Sheridan  introduced  to  them  Perry  W. 
McKibben  as  a  prospective  purchaser,  and  A.  L.  Wolfe, 
and  then  went  away  on  other  business.  Before  the 
close  of  the  day,  a  contract  was  made  for  the  sale  of 
the  goods  by  the  Aumans  to  McKibben  at  the  invoice 
price,  except  as  to  shopworn  goods,  and  for  the  sale 
of  those  at  the  price  at  which  appraisers  should  fix 
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their  value.  Each  party  was  to  select  one  appraiser 
and  they  a  third  if  necessary.  One  hundred  dollars 
was  paid  down  on  that  day.  McKibben  came  with  his 
appraiser  on  July  26,  and  four  days  were  spent  in  mak- 
ing the  appraisement  and,  after  excluding  the  feed, 
located  in  another  building,  and  which  McKibben  con- 
cluded not  to  buy,  the  price  was  fixed  at  $4,410,  and  a 
certair  payment  was  made  and  the  store  was  surren- 
dered to  McKibben,  who  had  also  taken  from  Jacob 
Auman  a  lease  of  the  building  under  date  of  July  26. 
Very  soon  after  taking  possession  McKibben  began  to 
box  up  the  goods.  Kent  is  on  the  Chicago  &  Great 
Western  Eailway,  and  McKibben  ordered  a  car  to 
Kent  to  be  billed  to  Dubuque,  Iowa.  The  Aumans  be- 
came alarmed,  concluded  they  had  been  defrauded, 
went  to  the  county  seat  during  the  night,  employed 
counsel,  prepared  and  filed  a  bill  in  equity  for  the  re- 
scission of  the  contract  on  the  ground  of  fraud,  and  ob- 
tained an  injunction  restraining  the  removal  of  the 
goods,  which  was  served  at  noon  of  the  following  day. 
McKibben  answered  and  moved  to  dissolve  the  injunc- 
tion. Many  affidavits  were  filed,  the  motion  was  heard, 
and  the  trial  judge  permitted  McKibben  to  file  a  bond 
and  take  away  the  goods.  They  were  then  removed 
to  Waddams  Grove  and  afterwards  to  Warren  and 
were  there  sold.  Amendments  were  filed  to  the  bill, 
the  answer  was  extended  to  the  bill  as  amended,  the 
cause  was  referred  to  a  master,  who  took  and  reported 
the  proofs,  and  there  was  a  hearing  and  a  decree  dis- 
missing the  bill  for  want  of  equity,  from  which  decree 
the  Aumans  prosecute  this  appeal. 

We  conclude  that  the  following  facts  are  established 
by  a  preponderance  of  the  evidence  and  tjie  more  ma- 
terial matters  by  a  clear  preponderance  of  the  evi- 
dence. 

Kent  is  a  village  of  about  100  persons  in  a  farming 
community.  The  Aumans  were  Pennsylvania  German 
by  descent;  had  had  a  mere  country  common  school 
education;  had  been  farmers  most  of  their  lives;  and 
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were  obviously  unacquainted  with  the  sharp  practices 
of  the  business  world.  Appellee  was  a  shrewd  business 
man,  who  had  traveled  far  and  wide.  He  had  been  a 
number  of  years  a  traveling  salesman  for  the  EUiott 
Manufacturing  Company,  a  corporation  located  at 
Warren  on  the  Illinois  Central  Eailroad  in  said  county, 
engaged  in  the  manufacture  and  sale  of  anti-rust  and 
heavy  tinware.  He  had  ceased  to  be  in  their  employ  and 
was  traveling  for  another  corporation  at  the  tune  in 
question.  He  lived  at  Warren,  and  so  did  A.  L.  WoKe 
whose  business  was  sellingWestem  lands,  incandescent 
lamps  and  fire  insurance.  Appellee  ostensibly  brought 
Wolfe  to  Kent  with  him  to  value  the  stock  of  goods,  but 
Wolfe  had  no  experience  which  specially  fitted  bim 
to  perform  that  oflSce.  Appellee  and  Wolfe  looked 
casually  at  various  articles  of  merchandise  in  the  store 
and  praised  the  stock.  They  examined  the  book  show- 
ing the  amount  of  daily  sales  and  professed  to  be  sur- 
prised and  pleased.  They  inquired  into  the  financial 
responsibility  of  the  farmers  in  that  neighborhood  who 
were  the  patrons  of  the  store.  Wolfe  took  the  oppor- 
tunity when  he  had  George  Auman  on  one  side  to  tell 
him  that  appellee  was  a  man  of  means  and  able  to  pay 
cash.  Appellants  stated  that  they  would  sell  for  cash,  if 
they  could  get  their  price.  Appellee  tried  to  get  them 
to  offer  to  sell  at  a  lump  sum.  Appellants  refused  to 
sell,  exempt  at  the  invoice  price,  which  George  Au- 
man said  would  be  $5,000,  or  more,  and  in  which  he 
was  correct,  as  the  invoice  showed  that  the  goods  fi- 
nally sold,  and  the  feed,  which  was  not  sold,  in- 
voiced over  $5,000.  Appellee  professed  himself  sat- 
isfied with  the  goods,  with  the  store  and  with  the 
method  proposed  for  invoicing.  He  stated  that  he 
was  buying  for  the  purpose  of  placing  his  son-in- 
law  there  because  dissatisfied  with  his  manner  of 
life.  He  stated  that  he  wished  to  get  his  son-in-law 
into  business  in  a  quiet  place  where  he  could  not  get 
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anything  to  drink.  Appellee  said  that  if  he  bought,  he 
should  remove  the  post  office  which  was  in  the  store, 
and  should  fill  up  that  space  with  $1,800  worth  of  new 
goods.  He  ascertained  what  Jacob  Auman  would 
charge  him  as  rent  for  the  building,  and  said  the  rent 
proposed  was  reasonable,  and  he  should  rent  it  if  he 
bought  the  goods.  He  said  his  son-in-law  had  a  large 
piano  and  asked  how  they  could  get  it  upstairs.  He 
asked  permission  to  redecorate  the  store,  and  was  told 
by  Jacob  that  he  could  do  so  if  he  did  not  injure  the 
building.  He  stated  that  he  should  remove  the  wooden 
awning  and  wooden  sidewalk  in  front  and  replace  the 
latter  with  cement.  Up  to  this  time  all  talk  had  been 
upon  a  cash  basis.  After  everything  had  been  orally 
agreed  to,  he  told  appellants  that  as  he  would  have  to 
expend  $1,800  for  new  goods  (though  one  to  two  wit- 
nesses put  this  at  $1,200),  and  intended  to  decorate  the 
store  at  considerable  expense,  he  could  not  pay  all 
cash  at  once ;  that  he  had  $4,000  coming  in  on  the  first 
day  of  September,  and  that  he  would  pay  $100  down 
and  as  soon  as  the  invoice  was  completed  he  would  pay 
all  but  $4,000  at  once,  that  he  would  deposit  with  them 
certificates  of  the  capital  stock  of  the  Elliott  Manufac- 
turing Company  of  the  par  value  of  $4,000,  as  col- 
lateral security  for  the  payment  of  said  $4,000  on  the 
first  of  September.  He  produced  certificates  of  that 
sto<?k,  aggregating  the  par  value  of  $4,000.  Appellants 
told  him  that  they  knew  nothing  about  the  value  of  this 
stock.  He  told  them  that  it  was  as  good  as  gold,  that 
it  was  worth  one  hundred  cents  on  the  dollar  and 
was  salable  at  that  price  at  any  bank;  that  the 
gold  seal  upon  the  certificates,  or  one  of  them, 
was  evidence  that  the  State  of  Illinois  stood  be- 
hind it;  that  he  would  not  sell  it  at  any  price  and 
would  only  put  it  up  as  collateral  upon  having 
from  them  a  written  contract  binding  them  to  de- 
liver back  to  him  these  certificates  upon  his  paying 
the  $4,000  on  September  first.  He  called  upon  Wolfe 
to  verify  these  statements  by  him  as  to  the  value  of 
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this  capital  stock,  and  Wolfe  gave  assurances  support- 
ing him.  These  assurances  were  repeated  in  many 
different  ways  in  response  to  repeated  statements  by 
appellants  that  they  knew  nothing  about  the  Elliott 
Company  or  the  value  of  these  certificates.  When  Mrs. 
Jacob  Auman  protested  that  they  knew  nothing  about 
the  value  of  those  shares,  he  assured  them  that  he 
would  not  rob  them  or  deceive  them.  He  also  said  to 
them  that  they  were  going  to  have  as  security  for  the 
$4,000,  not  only  the  shares  of  stock  worth  $4,000,  but 
also  the  merchandise  which  they  had  told  him  would 
inventory  $5,000,  and  also  the  $1,800  of  new  goods 
which  he  was  going  to  put  in,  making  in  all  $10,000 
worth  of  security,  and  he  asked  what  more  they  could 
want  as  security.  The  proof  shows  that  appellee  was 
a  very  smooth,  persuasive  and  constant  talker.  They 
finally  agreed  to  accept  the  shares  of  stock  as  collateral 
security.  Appellee  then  proposed  that  Wolfe  draw  the 
papers.  Appellants  insisted  that  the  papers  should  be 
drawn  by  their  neighbor  J.  F.  Keister,  a  farmer  and  a 
justice  of  the  peace.  When  appellee  found  that  appel- 
lants would  not  consent  to  let  Wolfe  draw  the  papers, 
he  consented  that  they  be  drawn  by  Keister.  George 
went  and  brought  Keister.  The  bargain  was  stated  to 
him  as  we  have  above  stated  it.  Wolfe  produced 
printed  blanks,  which  he  had  brought  with  hun.  Wolfe 
and  Keister  sat  at  a  table  and  Wolfe  dictated  what 
should  be  erased  from  the  printed  blanks  and  what 
should  be  inserted,  and  Keister  wrote  at  his  dictation. 
While  this  writing  was  being  done,  appellee  kept  ap- 
pellants engaged  in  conversation.  At  one  place  Keis- 
ter told  Wolfe  that  it  seemed  to  him  that  he  was  mak- 
ing appellants  buy  these  shares  of  the  Elliott  stock, 
but  Wolfe  assured  him  that  he  was  doing  no  such 
thing ;  that  the  stock  was  not  for  sale  and  that  they  % 
could  not  buy  it ;  and  Keister  thereupon  went  on  writ- 
ing as  directed.  After  the  papers  were  finished  Wolfe 
read  them  aloud  and  they  were  signed.  Appellant  then 
placed  these  certificates  of  the  Elliott  stock  in  the 
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hands  of  Keister  and  said  to  him  that  he  should  lock 
up  these  certificates  in  his  safe  and  give  them  back  to 
him  when  he  paid  the  $4,000  on  September  first.  Ap- 
pellee then  asked  that  the  store  be  locked  up  and  he  be 
given  the  keys,  but  this  was  refused  because  of  the  post 
oflSce.  Appellee  and  Wolfe  then  went  away.  The  time 
was  fixed  when  appellee  should  return  for  the  invoic- 
ing. One  contract  executed  on  July  22,  headed  ''Ear- 
nest Money  Contract  of  Sale,'^  described  the  consid- 
eration as  ''The  sum  of  amount  goods  will  invoice 

dollars  ($ )  on  terms  as  follows :    Dollars 

($100.00)  in  hand  paid  as  above  and  $4,000  secured  by 
40  shares  of  stock  in  the  Elliott  Manufacturing  Com- 
pany of  Warren,  Illinois,  of  the  par  value  of  $100  each 
and  the  balance  of  invoice  to  be  paid  in  cash  at  the  time 
invoice  is  complete,  payable  on  or  before  the  dates  as 
named  above. '^  A  bill  of  sale  then  executed  contained 
no  reference  to  the  shares  of  stock  but  described  the 
consideration  as  "The  sum  of  amount  goods  will  in- 
voice dollars."  A  third  paper  then  executed  was  an 
option  contract,  describing  these  shares  of  Elliott 
stock,  and  thereby  Jacob  Auman  agreed  to  hold  them 
till  noon  of  September  1,  1909,  and  to  deliver  them 
subject  to  the  order  of  appellee  or  his  assigns  upon 
receiving  $4,000,  and  if  appellee  did  not  exercise  that 
option  by  the  date  named  he  was  to  forfeit  $5.  These 
papers  therefore  were  inconsistent.  The  so-called 
"earnest  money  contract''  said  that  $4,000  of  the  pur- 
chase price  of  the  merchandise  was  secured  by  the  40 
shares  of  Elliott  capital  stock,  while  the  option  con- 
tract made  Jacob  Auman  the  owner  of  the  shares  un- 
less appellee  chose  to  exercise  an  option  to  buy  them  by 
the  first  of  September.  Appellants  did  not  have  a 
copy  of  the  option  contract  till  July  26. 

The  Elliott  Manufacturing  Company  had  a  small 
plant,  employed  20  or  30  men,  besides  sales  agents 
traveling  in  the  northwest.  It  had  paid  no  dividends 
since  1906.  Appellee  introduced  proof  that  the  Com- 
pany paid  a  ividend  in  1907  and  paid  dividends  in 
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1911  and  1912,  since  the  commencement  of  this  suit, 
but  appellee  finally  conceded  in  his  testimony  that  it 
had  paid  no  dividends  since  1906.  This  capital  stock 
was  not  worth  one  hundred  cents  on  the  dollar ;  it  was 
not  as  good  as  gold ;  it  was  not  salable  at  any  bank  for 
any  sum,  and  it  had  no  market  value.  The  State  Bank 
of  Warren  was  the  bank  where  the  Elliott  Company 
made  its  deposits  and  borrowed  money,  and  these  par- 
ticular shares  of  stock  had  been  in  that  bank  for  a 
number  of  years  as  collateral  for  loans  it  had  made  to 
appellee  and  had  extended  and  increased  from  time  to 
time,  and  it  was  its  insistence  that  appellee  should  take 
up  these  certificates  and  reduce  his  indebtedness  to  the 
bank  which  led  to  the  transactions  involved  in  this  suit. 
Carson,  cashier  of  that  bank,  testified  for  appellee  in 
chief  that  these  shares  were  worth  from  seventy-five 
to  one  hundred  cents  on  the  dollar.  Upon  his  cross- 
examination  it  was  clearly  developed  that  he  possessed 
no  information  which  would  justify  him  in  that  state- 
ment ;  that  in  fact  the  shares  had  no  market  value  and 
that  he  himself  would  not  give  ten  cents  on  the  dollar 
for  them.  The  Elliott  Company  apparently  could  not 
borrow  more  money,  and  it  had  issued  preferred  stock 
for  the  purpose  of  raising  money.  It  was  a  going  con- 
cern, and  its  stock  might  some  day  have  a  market 
value,  and  conservative  estimates  fixed  its  probable 
value  at  that  time  at  ten  to  fifteen  cents  on  the  dollar. 
It  had  no  resemblance  to  the  **cash**  for  which  appel- 
lants orally  agreed  to  sell  and  which  appellee  orally 
agreed  to  pay. 

Within  the  two  months  last  preceding  this  trans- 
action, appellee  had  made  at  least  three  efforts  to  un- 
load this  capital  stock  in  three  other  villages  in  the 
surrounding  country.  He  first  tried  to  sell  this  cap- 
ital stock  for  a  stock  of  merchandise.  At  another  place 
he  tried  to  buy  a  livery  stable  and  at  still  another  a 
stock  of  merchandise,  and  in  each  of  these  last  two 
cases  he  proposed  to  secure  payment  in  cash  at  a  later 
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date  by  a  deposit  of  these  40  shares  of  Elliott  stock, 
at  one  of  them  on  September  first,  when  he  would 
have  $4,000,  and  at  the  other  place  in  six  months.  In 
each  case  he  either  went  attended  by  Wolfe  or  Wolfe 
appeared  while  the  negotiations  were  pending.  In 
each  case  his  excuse  for  buying  was  his  desire  to  get 
his  son-in-law  into  business  in  a  quiet  place,  free  from 
certain  allurements  and  temptations. 

In  fact,  it  is  clear  that  appellee  did  not  intend  to 
operate  a  store  in  Kent,  either  personally  or  by  his 
son-in-law.  When  he  took  these  certificates  from  the 
State  Bank  of  Warren,  just  before  he  went  to  Kent, 
he  agreed  to  transfer  his  interest  in  the  goods  imme- 
diately to  the  bank.  He  claims  that  he  agreed  to  give 
the  bank  a  chattel  mortgage  upon  the  goods,  and  that, 
after  the  preliminary  transaction,  the  attorney  for  the 
bank  insisted  on  a  bill  of  sale.  He  did  execute  a  bill 
of  sale  forthwith  to  the  bank.  He  assigned  his  lease 
of  the  building  to  the  bank  four  days  after  he  received 
it  from  Jacob  Auman.  He  claims  it  was  the  bank  that 
sought  to  remove  the  goods,  but  he  was  the  one  who 
attended  to  the  boxing  of  the  goods  and  who  had  or- 
dered a  car  to  be  loaded  for  Dubuque.  He  now  claims 
that  when  the  car  reached  Dubuque,  it  was  to  be  sent 
to  Warren  over  the  Illinois  Central.  We  regard  it  as 
clear  that  all  his  praise  of  the  quality  of  the  merchan- 
dise, his  inquiry  into  the  financial  responsibility  of  the 
people  who  traded  at  the  store,  his  taking  a  lease  of 
the  premises  for  one  month  with  a  privilege  of  twelve, 
his  statement  that  he  should  put  in  $1,800  worth  of 
new  goods,  and  many  other  things  which  he  said  and 
did  on  the  22nd  of  July,  which  we  have  not  set  out, 
were  merely  blinds  to  gain  the  confidence  of  appellants 
and  get  this  capital  stock  into  their  possession  in  such 
a  way  that  it  would  in  fact  be  applied  at  par  as  a  pay- 
ment upon  the  merchandise,  which  merchandise  the 
proof  shows  was  worth  all  appellee  agreed  to  pay  for 
ity  besides  the  good  will  of  the  business. 
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We  are  not  unmiiidful  that  the  evidence  is  conflict- 
ing. Appellee  and  Wolfe  testified  that  appellee  of- 
fered the  stock  in  payment  for  the  goods  and  that  ap- 
pellants accepted  it  as  such  payment,  and  that  no  sug- 
gestion was  made  that  it  be  left  as  collateral  security 
for  $4,000  in  cash  to  be  paid  on  September  first.  Not 
only  is  there  a  clear  preponderance  of  oral  evidence 
against  appellee  on  this  subject,  including  the  testi- 
mony of  disinterested  witnesses,  but  there  are  many 
circumstances  that  dispute  this  claim.  K  appellee's 
contention  is  true,  and  if,  as  appellee  and  Wolfe  cJaim, 
there  was  no  suggestion  that  $4,000  in  cash  would  be 
paid  appellants  on  September  first  and  that  the  certifi- 
cates of  stock  should  be  deposited  as  collateral  security 
for  such  payment,  how  did  it  happen  that  in  the  "ear- 
nest money  contract'^  a  part  of  the  consideration  was 
put  in  writing  as  $4,000  secured  by  40  shares  of  stock 
in  the  Elliott  Company  of  the  par  value  of  $100  each? 
The  testimony  of  appellee  and  Wolfe  furnishes  no  an- 
swer. AppeUee  claims  that  he  took  the  option  con- 
tract because  he  did  not  like  the  secretary  of  the  Elliott 
Company,  and  he  hoped  that  that  secretary  would  soon 
be  removed,  and  then  he  might  wish  to  again  become 
traveling  sales  agent  for  that  company,  and  might  wish 
to  own  some  of  this  stock.  But  there  are  no  facts 
shown  to  support  that  claim,  and  we  think  it  the  more 
reasonable  to  conclude  that  it  was  an  afterthought.  In 
several  important  respects  the  testimony  of  appellee 
is  inconsistent  with  the  statements  made  in  his  answer, 
which  was  also  under  oath. 

It  is  contended  here  that  what  appellee  and  Wolfe 
said  as  to  the  value  of  this  stock  was  mere  puffing,  in 
which  the  law  permits  the  seller  to  indulge.  The  par- 
ties were  not  upon  an  equal  footing.  Appellee  and 
Wolfe  were  men  of  much  better  education  than  appel- 
lants and  had  a  very  much  wider  knowledge  of  busi- 
ness transactions  than  did  appellants.  Appellants 
were  unacquainted  with  corporate  transactions  and 
with  the  Elliott  Manufacturing  Company,  except  that 
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the  proof  seems  to  show  that  a  relation  of  George 
Auman's  wife  worked  for  the  Elliott  Company. 
Neither  of  appellants  had  ever  seen  a  certificate  of 
stock  before,  nor  had  either  of  them  ever  heard  of  the 
Elliott  Manufacturing  Company  before,  though  they 
had  heard  that  there  was  a  tin  factory  at  Warren.  Ap- 
pellee lived  in  Warren,  had  worked  for  the  Elliott 
Company  several  years,  had  held  these  shares  of  stock 
several  years,  knew  that  the  company  did  not  pay  divi- 
dends, knew  that  in  repeated  efforts  he  had  been  un- 
able to  dispose  of  the  stock  either  at  a  sale  or  as  col- 
lateral security,  and  undoubtedly  knew  that  it  had  no 
salable  value  and  that  it  was  not  as  good  as  gold  and 
was  not  worth  one  hundred  cents  on  the  dollar  or  any- 
thing like  that.  We  are  of  opinion  that  the  rule  stated 
in  Biewer  v.  Mueller,  254  lU.  315,  on  page  323,  is 
applicable  here : 

'*The  property  about  the  misrepresentation  of  the 
value  of  which  complaint  is  made,  was  not  the  prop- 
erty directly  involved  in  the  trade.  It  was  collateral 
to  the  principal  transaction,  part  of  whose  terms  it 
was  designed  to  secure,  and  the  representation  was 
made,  not  to  induce  the  appellees  to  purchase  the  prop- 
erty, but  to  accept  it  as  security.  The  general  rule  is, 
that  statements  as  to  the  value  of  a  business  or  of  prop- 
erty, made  to  induce  one  to  buy  or  invest  money,  are 
treated  as  expressions  of  opinion,  only,  and  if  so  in- 
tended and  understood  do  not  constitute  fraud,  in  the 
absence  of  any  concealment  or  misrepresentation  of 
material,  extrinsic  facts.  'The  reason  of  the  rule  is 
that  such  statements  are  expressions  of  opinion;  but 
where  they  are  made  with  the  intention  that  they  shall 
be  understood  as  statements  of  fact,  and  not  as  the  ex- 
pressions of  opinions,  they  will  constitute  fraud.' 
(Leonard  v.  Springer,  197  111.  532 ;  Murray  v.  Tolman, 
162  HI.  417 ;  Allen  v.  Hart,  72  111.  104.)  The  false  state- 
ment of  value  was  here  made  by  Mueller,  having  supe- 
rior means  of  knowledge,  and  was  relied  upon  as  a 
matter  of  fact  and  not  opinion.    It  constituted  fraud, 
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which  violated  the  agreement  entered  into  partly  in 
reliance  npon  it/'  See  also  Miller  v.  John,  111  HI. 
App.  56. 

It  is  contended  that  appellants  should  have  made  a 
formal  tender  to  appellee  of  the  $410  received  and  of 
these  certificates  of  stock,  before  filing  this  biU.  In  the 
bill  complainants  said:  **Your  orator  hereby  offer- 
ing to  deliver  up  the  said  certificates  for  the  said  40 
shares  of  the  said  capital  stock  of  the  said  company 
and  the  assignments  thereof  and  the  said  lease  and  to 
repay  to  the  said  McKabben  the  sum  of  $410,  paid  to 
your  orators  by  the  said  McKibben."  We  think  this 
a  sufficient  tender,  and,  if  not,  the  point  was  not  raised 
in  the  court  below  and,  cannot  be  raised  here  for  the 
first  time.  It  is  urged  that  Keister  was  a  necessary 
party  because,  according  to  the  testimony  of  appel- 
lants, the  stock  was  delivered  to  him  and  is  perhaps 
in  his  control.  This  point  was  not  raised  below;  and 
complainants  offered  the  certificates  in  evidence  and 
therefore  had  them  in  their  apparent  control.  The 
record  includes  the  written  opinion  of  the  trial  judge, 
and  it  there  appears  that  he  found  as  we  have  done  on 
all  questions  of  fact,  except  that  he  did  not  conceive 
that  complainants  had  sufficiently  shown  the  lack  of 
value  of  the  Elliott  stock.  We  are  of  opinion  that 
under  the  proofs  not  only  were  the  representations 
concerning  the  value  of  the  Elliott  stock  false  and 
fraudulent,  but  also  that,  if  the  stock  were  of  sub- 
stantial value,  still  appellants  sold  the  goods  and  ap- 
pellee bought  them  upon  his  agreement  to  pay  $4,000 
in  cash  therefor  on  September  first,  and  that  appel- 
lants were  deceived  and  defrauded  by  the  form  which 
Wolfe,  the  agent  of  appellee,  caused  the  writings  to 
assume,  and  that  appellee  did  not  intend  to  pay  $4,000 
for  these  goods  on  September  first,  nor  at  any  other 
time,  and  that  he  had  no  money  due  to  him  on  Sep- 
tember first,  from  which  he  could  have  made  such  a 
payment. 

The  decree  is  therefore  reversed  and  the  cause  is  re- 
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manded  with  directions  to  enter  a  decree  rescinding 
the  sale  for  fraud,  requiring  appellants  to  surrender 
the  certificates  of  stock  to  appellee,  giving  credit  to  ap- 
pellee for  the  $410  paid,  and  as  appellee  has  sold  the 
goods  and  hence  cannot  return  them,  giving  to  appel- 
lant a  decree  against  appellee  for  $4,000,  (to  be  paid 
after  the  certificates  are  returned  to  appellee,)  with 
interest  thereon  at  five  per  cent,  per  annum  from  July 
29,  1909,  the  day  when  appell5ints  surrendered  posses- 
sion of  the  goods  to  appeUee. 

If  Keister  holds  the  certificates  of  stock  and  will  not 
surrender  them,  appellants  should  be  given  the  right 
to  bring  him  in  as  a  party  before  the  decree  is  entered. 

Reversed  and  remanded  with  directions. 


Laura  Cochran,  Administratrix,  Appellee,  t.  Kankakee 
Stone  &  Lime  Company  et  al.^  Appellants. 

Gen.  No.  6,741. 

1.  NEGLiaENCB — dcmgeroua  premises  attractive  to  children.  Where 
the  owner  of  land  has  unguarded  dangers  thereon,  of  such  a  nature 
as  to  be  attractive  to  childish  curiosity  and  instincts,  such  attrac- 
tions are  regarded  as  holding  out  Implied  invitations  to  children 
of  tender  years  to  come  upon  the  premises,  and  the  owner  must 
use  ordinary  care  to  keep  them  in  safe  condition. 

2.  Negligence — dangerous  premises  attractive  to  children.  Where 
an  injury  results  to  a  child  from  unguarded  conditions  upon  the 
premises  of  another,  the  questions  whether  the  premises  are  dan- 
gerous, or  calculated  to  be  attractive  to  a  child  of  tender  years  and 
liable  to  lead  such  child  into  danger,  and  whether  the  child  lacked 
such  intelligent  capacity  and  experience  as  to  bring  it  within  the 
protection  of  the  rule,  are  for  the  Jury. 

3.  LiANDLOBD  AND  TENANT — hoth  lial>le  fOT  dangcrouB  premises. 
Where  premises  are  rented  in  a  bad  state  of  repair  the  landlord 
is  liable  for  injuries  caused  thereby  to  third  persons,  as  well  as  the 
tenant 

4.  Evidence — of  no  previous  accident  incompetent.  In  a  case  for 
damages  for  the  death  of  a  child,  who  was  drowned  in  a  pond,  eyl* 


438  APPEU.ATB  COXJETS  OF  ILLINOIS. 

Cochran  y.  Kankakee  S.  ft  L.  Co.,  179  111.  App.  437. 

dence  that  no  person  had  been  drowned  there  before.  Is  incompe- 
tent. 

5.  iNSTBucnoNS — ahatract  propositions.  Oiylng  of  an  inatmc- 
tlon,  stating  an  abstract  proposition  of  law  which  is  correct  and 
does  not  mislead  the  Jury,  is  not  error. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Chables  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  April  8,  1913. 

Htjnteb  &  ScHNsiDEB^  for  appellant  Stone  &  Lime 
Co. 

H.  K.  &  H.  H.  Wheeleb,  for  appellant  Quarries 
Company. 

CooPBB  &  HoBBiB,  for  appellee. 

Mb.  Pbesidino  Justice  Debell  delivered  the  opinion 
of  the  court. 

Harry  Walter,  a  child,  was  drowned  in  a  pond 
within  the  city  limits  of  Kankakee.  He  left  a  mother, 
a  brother  and  a  sister,  surviving  him.  His  adminis- 
tratrix brought  this  suit  to  recover  damages  for  the 
loss  to  the  next  of  kin  by  his  death.  The  suit  was 
against  the  Kankakee  Stone  &  Lime  Company  and 
the  Kankakee  Quarries  Company.  Each  pleaded  not 
guilty,  and  the  former  also  pleaded  the  Five-Tear 
Statute  of  Limitations.  At  the  first  trial  there  was  a 
verdict  of  not  guilty.  A  new  trial  was  granted  and  at 
the  next  trial  plaintiff  had  a  verdict  against  both 
defendants  for  $1,250  and  a  judgment,  from  which 
both  defendants  prosecute  this  appeal. 

Where  the  owner  or  occupant  of  land  has  imgnarded 
dangers  thereon,  of  such  a  nature  as  to  be  attractive 
to  a  child  and  to  appeal  to  his  childish  curiosity  and 
instincts,  such  dangerous  attractions  are  regarded  as 
holding  out  implied  invitations  to  children  of  tender 
years  to  come  upon  the  premises  for  their  own  pleas- 
ure, and  the  owner  or  occupant  of  the  premises  must 
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use  ordinary  care  to  keep  them  in  safe  condition,  be- 
cause such  children,  being  without  judgment,  are  liable 
to  be  drawn  by  childish  curiosity  into  places  of  danger 
and  to  be  there  injured  by  reason  of  such  unguarded 
attractions.  In  any  given  case  where  an  injury  re- 
sults to  a  child  from  unguarded  conditions  upon  the 
premises  of  another,  the  questions  whether  the  prem- 
ises are  dangerous,  whether  they  are  calculated  to  be 
attractive  to  a  child  of  tender  years  and  liable  to  lead 
such  a  child  into  danger,  and  whether  the  child  had 
such  a  lack  of  intelligent  capacity  and  experience  as 
to  bring  him  within  the  protection  of  said  rule,  are 
questions  of  fact  for  the  jury.  These  principles  are 
stated  and  enforced  in  Linnberg  v.  City  of  Eock  Island, 
136  111.,  App.  495  and  157  HI.  App.  527,  after  which 
latter  decision  the  Supreme  Court  denied  a  certiorari. 
The  cases  dted  in  those  opinions  need  not  be  recited 
here. 

The  premises  were  a  quarry,  which  had  been  exca- 
vated by  the  Stone  &  Lime  Company  some  twenty 
years  before  and  had  filled  with  water.  The  banks 
were  in  many  places  precipitous  and  the  water  was  so  ^ 
deep  that  a  child  falling  therein  could  not  get  out. 
There  were  fish  in  the  pond  and  shelves  of  stone  on 
the  margin  of  the  pond,  where  one  could  sit  and  fish. 
The  pond  was  in  a  residence  neighborhood,  and  near 
several  schools.  There  was  a  fence  along  the  pond, 
a  part  of  the  way,  but  there  was  a  gate  from  the  street 
which  had  been  down  for  from  a  week  to  a  month  or 
longer  and,  at  another  place,  an  opening  in  the  fence 
sufficient  to  permit  persons  to  pass  through  to  the 
pond.  Many  children  went  there  in  the  winter  to  skate 
and  in  the  summer  to  fish.  On  the  margin  of  the  pond 
was  5in  old  boiler  and  engine,  long  since  unused,  about 
which  the  children  often  played.  The  deceased  was 
ten  years,  ten  months  and  six  days  old,  and  he  and 
his  mother's  family  had  lived  in  Kankakee  but  two 
weeks.  On  Sunday  afternoon,  April  17,  1910,  he  and 
some  playmates,  younger  than  he,  went  to  the  pond  to 
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fish,  while  his  mother  was  away  from  home.  He  pre- 
pared for  fishing  by  getting  a  willow  pole,  a  piece  of 
string,  a  bent  pin  and  some  bread  for  bait.  When  they 
reached  the  pond  he  sat  down  and  appeared  to  begin 
to  fish,  while  his  mates  went  a  little  further  on  to 
where  the  engine  and  boiler  were.  Various  persons 
heard  an  exclamation  by  him  5ind  saw  him  in  the  water 
or  just  falling  into  it,  but  no  witness  saw  what  caused 
him  to  fall.  The  day  before  he  had  gone  there,  and  his 
mother  had  punished  him  for  so  doing.  It  is  clear 
that  the  evidence  makes  a  case  for  the  decision  of  the 
jury  upon  the  questions  of  fact  above  stated.  The  age 
of  the  child  was  not  greater  than  in  some  of  the  re- 
ported cases,  where  a  liability  has  been  held  to  exist. 
The  fact  that  the  mother  chastised  her  boy  for  going 
to  the  pond  the  day  before  tends  to  show  due  care  on 
her  part.  The  fact  that  the  boy  went  there  the  next 
day  in  spite  of  the  punishment,  and  equipped  with  the 
childish  material  above  mentioned,  tends  to  show  his 
childish  character  and  the  lack  of  mature  judgment. 
The  state  of  the  evidence  would  not  warrant  our  re- 
versing the  conclusion  of  the  jury  upon  the  facts. 

The  premises  were  owned  and  had  been  for  many 
years  by  the  Kankakee  Stone  &  Lime  Company  and  it 
created  the  conditions  which  were  dangerous  and  at- 
tractive to  children  of  tender  age.  While  they  were 
in  that  condition,  on  March  30, 1906,  it  leased  the  prem- 
ises to  the  Kankakee  Quarries  Company  for  five  years 
and  gave  the  lessee  the  right  to  make  excavations  and 
quarry  and  sell  stone,  etc.,  thereon.  In  the  lease  it 
was  provided  that  the  lessor  within  nineteen  days  from 
that  date  would  construct  and  thereafter  maintain  a 
woven  wire  fence  around  and  along  said  premises, 
where  they  were  adjacent  to  a  public  street  or  place, 
which  fence  should  be  four  feet  high  and  of  such 
strength  and  so  constructed  as  to  be  suitable  and  suf- 
ficient to  keep  persons  and  animals  off  from  said  prop- 
erty and  to  protect  them  from  the  danger  of  entering 
or  falling  upon  or  into  said  property  or  any  part 
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thereof.  This  provision  in  the  lease  was  a  recognition 
by  both  parties  of  the  danger  of  the  pond,  and  the 
fence  that  was  there  when  this  child  was  drowned  was 
not  a  compliance  with  the  lease.  The  law  is  that  where 
premises  are  rented  in  a  bad  state  of  repair,  the  land- 
lord is  liable  for  injuries  caused  thereby  to  third  par- 
ties, as  we  held  in  Everett  v.  Foley,  132  111.  App.  438, 
where  the  authorities  are  collected.  The  joint  lia- 
bility of  both  defendants  was  therefore  established  by 
the  evidence,  under  the  rules  of  law  above  stated. 

The  court  refused  to  permit  defendants  to  prove 
whether  or  not  any  child  or  person  had  been  drowned 
in  that  quarry  before  the  drowning  of  Harry  Walter. 
This  ruling  was  not  erroneous.  It  would  not  have 
been  a  defense  that  no  one  ever  had  been  drowned  • 
there  before.  The  depth  of  the  water  and  the  precipi- 
tous sides  of  the  quarry  hole  were  such  that  every 
person  acquainted  with  the  premises  must  have  known 
that  if  a  child  fell  therein,  it  was  sure  to  drown  unless 
speedily  rescued  by  some  one  else.  That  it  was  known 
to  the  defendants  to  be  dangerous  is  also  shown  by^ 
the  provision  inserted  in  the  lease.  That  it  was  at- 
tractive to  children  is  shown  by  the  large  numbers  of 
children  that  had  frequented  the  place  regularly  for 
years.  The  question  of  the  competency  of  the  evi- 
dence has  been  settled  against  the  contention  of  ap- 
pellants in  Hodges  v.  Bearse,  129  111.  87 ;  Mobile  &  0. 
E.  Co.  V.  Vallowe,  214  El.  124 ;  and  Chicago,  W.  &  V. 
Coal  Co.  V.  Brooks,  138  111.  App.  34. 

Complaint  is  made  of  the  first  instruction  given  at 
the  request  of  appellee.  It  is  the  same  in  substance 
and  effect  as  the  first  instruction  approved  in  Chicago 
&  J.  Elec.  Ey.  Co.  v.  Patton,  219  111.  214.  Appellee's 
third  instruction  was  based  upon  the  law  relative  to 
premises  attractive  to  children  of  tender  years,  but 
did  not  define  the  rules  for  determining  whether  a 
child  was  of  tender  years,  but  it  stated  the  rule  of  law 
correctly  and  did  not  direct  a  verdict  and  therefore 
did  not  assume,  as  is  argued,  that  the  deceased  was  a 
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child  of  tender  years.  The  fifth  instruction  was  an 
abstract  proposition  but  was  correct  and  did  not  mis- 
lead the  jury  and  under  such  circumstances  the  giving 
of  an  abstract  proposition  is  not  error.  "We  think  the 
seventh  instruction  not  erroneous,  and  the  eighth  is 
supported  by  the  principles  we  have  above  stated. 
The  city  of  Kankakee  owned  some  of  the  premises  ad- 
jacent to  the  premises  of  defendants  upon  which  this 
pond  was  located,  and  the  gate  above  referred  to  prop- 
erly belonged  to  the  city,  and  the  object  of  the  ninth 
and  tenth  instructions  was  to  advise  the  jury  that,  even 
if  they  believed  that  the  city  of  Kankakee  was  neg- 
ligent and  that  that  negligence  contributed  to  the  death 
of  Harry  Walter,  that  would  not  constitute  a  defense 
in  behalf  of  appellants,  and  we  conceive  that  those  in- 
structions stated  the  law  and  were  properly  given  in 
this  case.  Several  instructions  were  given  in  behalf 
of  both  defendants,  and  others  in  behalf  of  the  Stone 
&  Lime  Company,  and  others  in  behalf  of  the  Quarries 
Company,  and  the  jury  seems  to  have  been  very  fully 
instructed  for  the  defendants.  So  far  as  the  instruc- 
tions offered  by  any  defendant  were  modified  or  re- 
fused, we  are  of  opinion  that  those  things  of  which 
they  were  deprived  by  such  modification  or  refusal 
were  sufficiently  embraced  in  the  instructions  that  were 
given  for  appellants.  It  may  be  that  the  rules  of  law 
in  what  are  commonly  known  as  "the  turn  table  cases '* 
have  been  extended  far  in  applying  them  to  ponds  of 
water,  as  in  City  of  Pekin  v.  McMahon,  154  HI.  149, 
and  the  Linnberg  cases,  supra,  and  other  like  cases, 
but  we  regard  that  application  as  too  firmly  fixed  in 
the  jurisprudence  of  this  State  to  be  now  denied. 
The  judgment  is  therefore  affirmed. 

Affirmed. 
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Daniel    T.    Phenix,    Appellant,    t.    Samnel    Wilson, 

Sheriff,  Appellee. 

Oen.  No.  6,744. 

1.  BxECunoNB — J>iU  of  sale.  To  secure  loans  and  advances,  a 
bill  of  sale  was  executed  for  an  automobile,  which  was  delivered 
to  the  creditor  and  later  seized  by  a  sherifC  under  a  deficiency 
decree  against  the  debtors.  Held,  that  the  bill  of  sale  was  a  bona, 
fide  transaction,  and  that  replevin  would  He  against  the  sheriff. 

2.  Appeals  and  ebbobs — failure  to  assign  cross-errors.  Where  an 
appellee  falls  to  assign  cross-errors,  he  cannot  maintain  a  charge 
of  fraud  against  appellant 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Fbank 
D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  April  8,  1913. 

Sturtz  &  EwAN  and  John  T.  Cummings,  for  appel- 
lant. 

Anderson  &  Andrews,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  proofs  in  this  case  show  that  Grace  L.  Ladd  and 
Ernest  C.  Ladd,  her  brother,  were  largely  indebted  to 
Daniel  T.  Phenix  and  expected  from  him  further  ad- 
vances. To  secure  him  therefor,  Grace  L.  Ladd,  with 
the  sanction  of  Ernest  C.  Ladd,  executed  to  Phenix  a 
bill  of  sale  of  certain  personal  property  including  an 
automobile.  Afterwards  Phenix  took  possession  of 
the  automobile  and  had  possession  thereof  when  it  was 
seized  by  the  sheriff  upon  an  execution  against  Ernest 
C.  Ladd  and  Grace  L.  Ladd  under  a  deficiency  decree 
against  them  in  favor  of  John  H.  Ladd  in  a  certain 
chancery  proceeding  wherein  Ernest  C.  and  Grace  L. 
Ladd  sought  to  redeem  certain  premises  from  a  deed 
which  they  had  given  John  H.  Ladd,  their  uncle, 
Thereupon  Phenix  brought  this  replevin  suit  against 
the  sheriff  to  recover  said  automobile  and  filed  the 
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usual  declaration,  charging  a  wrongful  taking  of  the 
automobile  and  a  wrongful  detention  thereof.  The 
sheriff  pleaded  non  cepit,  non  detinet  and  a  special 
plea  setting  up  said  execution  and  his  levy  upon  said 
automobile  and  that  it  was  the  property  of  Ernest  C. 
Ladd  and  of  Grace  L.  Ladd  and  not  of  the  plaintiff, 
and  was  subject  to  execution.  Plaintiff  replied  that 
said  automobile  was  the  property  of  the  plaintiff  and 
not  of  Ernest  C.  Ladd  and  of  Grace  L.  Ladd.  There 
was  a  verdict  and  a  judgment  for  the  defendant,  from 
which  Phenix  appeals. 

The  court  gave  the  jury  three  forms  of  verdict,  one 
if  they  found  the  issues  for  the  plaintiff  generally,  one 
if  they  found  the  issues  for  the  defendant  and  also 
found  that  Ernest  C.  Ladd  was  the  sole  owner  of  the 
automobile,  and  another  if  they  found  the  issues  for 
the  defendant  and  that  plaintiff  was  the  owner  of  an 
undivided  half  of  said  automobile.  The  jury  adopted 
the  form  of  verdict  last  above  stated  and  thereby  found 
that  Phenix  was  the  owner  of  an  undivided  half  of 
said  automobile.  This  was  equivalent  to  finding  that 
Ernest  and  Grace  had  been  joint  owners  of  the  auto- 
mobile and  that  the  bill  of  sale  by  Grace  conveyed  title 
to  Phenix  for  one  half  of  the  automobile  and  that  the 
title  to  the  other  half  remained  in  Ernest  and  was  sub- 
ject to  levy  under  said  execution.  The  main  effort  of 
appellee  was  to  prove  that  the  bill  of  sale  to  Phenix 
was  fraudulent  and  designed  to  prevent  John  H.  Ladd 
and  other  creditors  of  Ernest  and  Grace  Ladd  from 
resorting  to  the  property  covered  by  said  bill  of  sale 
for  the  purpose  of  collecting  their  debts.  The  verdict 
was  equivalent  to  finding  that  the  transaction  was  not 
fraudulent.  Appellee  has  not  assigned  any  cross-er- 
rors and  we  therefore  must  treat  the  transaction  as 
free  from  fraud,  notwithstanding  appellee  seeks  to 
support  the  judgment  chiefly  by  arguing  that  the  proof 
shows  that  the  bill  of  sale  was  a  fraud. 

Treating  the  transaction  as  relieved  of  the  charge  of 
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fraud,  we  are  of  the  opinion  that  the  jury  should  have 
found  from  the  evidence,  either  that  Grace  owned  the 
entire  automohile,  or  that  Grace  and  Ernest  owned  it 
and  that  she  made  the  bill  of  sale  to  Phenix  with  the 
knowledge  and  approval  of  her  brother;  and  also  that 
she  made  the  bill  of  sale  as  security  both  for  what  she 
owed  appellant  and  what  her  brother  owed  appellant, 
and  also  for  what  appellant  might  thereafter  advance 
to  either,  and  that  since  that  bill  of  sale  was  made  and 
before  the  levy,  appellant  made  other  advances  to 
Ernest  in  reliance  upon  the  bill  of  sale  as  security,  and 
that  appellant  is  entitled  to  hold  the  automobile  as 
security  for  those  debts,  both  as  against  the  sheriff  and 
as  against  John  H.  Ladd,  the  execution  creditor;  and 
that  the  amount  of  these  debts  exceeds  the  value  of  the 
automobile.  The  verdict  therefore  should  have  been 
for  appellant  under  the  evidence. 

Since  the  trial  of  this  case  in  the  court  below  we  re- 
versed the  decree  in  favor  of  John  H.  Ladd,  under 
which  the  execution  in  question  was  issued.  Ladd  v. 
Ladd,  175  HI.  App.  101.  The  nature  of  our  decision 
in  that  case  was  such  that  in  that  case  John  H.  Ladd 
will  either  receive  all  that  is  due  him  or  he  will  take 
the  real  estate  involved  in  that  proceeding  in  full 
satisfaction  of  his  claims,  and  he  will  not  thereafter 
be  a  creditor  in  any  matter  involved  in  that  litigation 
and,  unless  Ernest  or  Grace  owed  him  some  other 
debt,  no  fraud  could  be  committed  upon  him  by  any 
transfer  of  this  automobile. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 
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The  'People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Beinholdt  Becker,  Plaintiff  in  Error. 

Gen.  No.  6,709. 

1.  Blegtionb — ignorance  of  law.  The  rule,  that  Ignorance  of 
the  law  excuses  no  man,  applies  with  all  Its  force  to  cases  of  viola- 
tion of  election  laws,  and  where  a  resident  of  one  county  votes 
in  another  county,  the  question  of  an  honest  mistake  of  his  right 
80  to  vote  cannot  be  submitted  to  the  jury. 

2.  Elections — information  for  illegal  voting.  The  averment  In 
an  information  that  "there  was  a  general  election  of  city  officers 
of  said  city,  had  and  held  under  the  laws  of  this  state,"  may  be 
taken  as  an  averment  that  everything  precedent  to  and  requisite 
for  a  legal  election,  had  been  performed. 

8.  Elections — information  for  illegal  voting.  The  charge  in  an 
information  that  defendant  did  wilfully  and  unlawfully  vote  at 
said  election,  well  knowing  himself  not  to  be  a  qualified  voter  under 
the  laws  of  this  state,  apprized  defendant  with  reasonable  ce^ 
tainty  of  the  nature  of  the  accusation. 

Eh-ror  to  the  County  Court  of  Lake  county;  the  Hon.  Louis  H 
Reckhow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  April  8,  1913. 

C.  P.  Barnes  and  G.  W.  Field,  for  plaintiff  in  error. 

Balph  J.  Dady,  for  defendant  in  error ;  Cooke,  Pope 
&  Pope  and  Paul  MacGuffin,  of  counsel. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was  tried  in  the  County  Court  of 
Lake  county  on  an  information  charging  him  with  vot- 
ing at  the  city  election  of  Zion  City,  there  held  April 
18,  1911,  when  he  was  not  a  resident  of  that  city  or 
county.  A  jury  trial  resulted  in  his  conviction  and  he 
was  sentenced  to  pay  a  fine  of  $250  and  confinement 
in  the  county  jail  for  ten  days.  It  is  not  claimed  that 
plaintiff  in  error  was  at  that  time  a  resident  of  said 
county  or  city.    He  testified  in  his  own  behalf  and 
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stated  in  substance  that  he  was  twenty-eight  years  old 
and  resided  at  No.  1507  South  Honore  street  in  the 
city  of  Chicago,  where  he  had  reiiioved  the  last  June 
or  July  from  the  premises  next  door ;  that  he  had  been 
married  three  years  and  had  one  child;  that  he  was 
bom  in  Chicago  and  had  lived  there  all  his  life ;  never 
resided  in  Zion  City  and  never  intended  to  reside  there, 
but  that  he  was  advised  some  time  before  said  April 
election  by  his  brother  and  a  man  named  Friend,  who 
lived  in  Zion  City,  that  he  could  legally  vote  in  Zion 
City  if  he  would  visit  there  more  than  ninety  days  be- 
fore the  election  and  declare  his  intention  to  make  that 
place  his  home,  and  afterwards  make  a  few  visits  there 
before  the  date  of  the  election ;  that  in  accordance  with 
this  advice  he  did  go  to  Zion  City,  make,  such  declara- 
tion to  the  hotel  keeper  and  visit  there  two  or  three 
times,  and  on  the  day  of  election  presented  himself  to 
the  polls  and  offered  to  vote,  that  his  vote  was  chal- 
lenged and  he  then  signed  and  presented  an  affidavit 
to  the  election  officers  and  was  permitted  to  and  did 
vote  at  the  election.  He  says  he  had  no  intention  of 
making  Zion  City  his  home  at  the  time  he  made  the 
declaration,  but  believed  that  he,  a  resident  of  Chicago, 
Cook  county,  Illinois,  had  acquired  the  legal  right  to 
vote  in  Zion  City,  Lake  county,  Illinois,  by  simply  mak- 
ing such  declaration  and  such  visits. 

The  theory  of  the  defense  is  that  the  trial  resolved 
itself  into  an  inquiry  as  to  the  condition  of  plaintiff  in 
error's  mind  at  the  time  he  voted,  and  that  if  he  was 
honestly  mistaken  about  the  law  he  should  be  acquitted. 
The  court  submitted  that  issue  to  the  jury. 

It  is  urged  that  the  information  is  bad.  It  consists 
of  four  counts.  The  first  count  is  as  follows:  **Now 
on  this  day  comes  into  open  court,  in  his  own  proper 
person,  Ealph  J.  Dady,  State's  Attorney  within  and 
for  the  said  County  of  Lake,  in  the  State  of  Illinois,  in 
the  name  and  by  the  authority  of  the  People  of  the 
State  of  Illinois,  and  prosecutes  in  this  behalf  for  and 
in  behalf  of  said  people  and  informs  the  court  that 
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on  the  eighteenth  day  of  April  in  the  year  of  our  Lord 
One  Thousand  Nine  Hundred  and  Eleven,  said  day  be- 
ing then  and  there  the  third  Tuesday  in  April  in  the 
year  of  our  Lord  One  Thousand  Nine  Hundred  and 
Eleven,  there  was  then  and  there  had  and  held  in  the 
City  of  Zion,  in  the  County  of  Lake  aforesaid,  a  gen- 
eral election  for  the  election  of  city  officers  of  said  City 
of  Zion,  to-wit:  for  the  election  of  a  mayor  of  said 
City  of  Zion,  a  city  attorney  of  said  City  of  Zion,  a 
city  treasurer  of  said  city  of  Zion,  a  city  Clerk  of  said 
City  of  Zion,  and  five  aldermen  of  said  City  of  Zion; 
that  the  said  election  was  then  and  there  duly,  and  in 
due  form  of  law,  had  and  held  under  and  by  virtue  of 
the  laws  of  the  State  of  Illinois,  that  said  city  of  Zion 
was  then  and  there  at  the  time  said  election  was  so 
had  and  held  as  aforesaid,  an  incorporated  city  duly 
and  in  due  form  of  law  incorporated  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Illinois ;  that  on  the  day 
and  year  last  aforesaid  and  at  the  time  said  election 
was  so  then  and  there  had  and  held  in  said  city  of  Zion, 
the  said  City  of  Zion  did  not  then  and  there  wholly  in- 
clude within  its  corporate  limits  any  town,  and  did  not 
then  and  there  wholly  include  within  its  corporate 
limits  any  towns ;  that  on  the  day  and  year  last  afore- 
said in  the  county  aforesaid,  one  Eeinholdt  Becker  late 
of  said  County  of  Lake,  did  then  and  there  wilfully 
and  unlawfully  vote  at  said  election,  he,  the  said  Eein- 
holdt Becker,  not  then  and  there  at  the  time  he  so 
voted  at  said  election  being  a  qualified  voter  at  said 
election  for  the  reason  that  at  the  time  said  election 
was  so  then  and  there  had  and  held  in  said  eitv  of 
Zion,  on  the  day  and  year  last  aforesaid,  he,  the  said 
Eeinholdt  Becker,  had  not  had  any  permanent  abode 
in  said  city  of  Zion  for  thirty  days  next  preceding  said 
election,  all  of  which  he,  the  said  Eeinholdt  Becker, 
did  then  and  there,  at  the  time  he  so  voted  at  said  elec- 
tion, well  know,  and  he  did  then  and  there  at  the  time 
he  so  voted  at  said  election  well  know  himself  not  to 
be  a  qualified  voter  under  the  laws  of  the  State  of  Dli- 
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nois,  at  said  election,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  same  People  of  the  State  of 
Illinois/*  The  second  count  is  the  same,  except  there 
is  substituted  for  the  words  "permanent  abode"  the 
words  ** legal  residence."  The  third  is  the  same  except 
there  is  substituted  for  the  words  **in  said  City  of  Zion 
for  thirty  days  next  preceding  said  election"  the  words 
**in  said  County  of  Lake  for  ninety  days  next  preced- 
ing said  election."  The  fourth  is  the  same  as  the  first, 
except  there  is  substituted  for  the  words  "permanent 
abode  in  said  City  of  Zion  for  thirty  days  next  pre- 
ceding said  election"  the  words  "legal  residence  in 
said  County  of  Lake  for  ninety  days  next  preceding 
said  election."  It  is  argued  that  the  information  is 
bad  in  not  averring  notice  of  said  election ;  the  voting 
by  ballot ;  that  the  election  was  held  in  accordance  with 
the  Australian  ballot  law;  the  place  where  said  elec- 
tion was  held;  that  the  city  council  fixed  upon  a  place 
to  hold  the  same ;  that  the  city  council  appointed  judges 
or  clerks  to  conduct  the  same,  and  in  being  silent  as 
to  wards  and  voting,  precincts. 

In  Johnson  v.  People,  94  111.  505,  the  indictment  con- 
tained the  allegation  "That  there  was  a  certain  elec- 
tion for  trustees  and  village  clerk  for  the  village  of 
Gibson,  caUed  and  held  in  pursuance  of  law  therein," 
and  it  was  held  equivalent  to  an  averment  that  the 
election  board  was  legally  constituted;  also  the  aver- 
ment "that  J.  B.  Goshorn  had  full  power  and  authority 
to  administer  the  oath  as  judge  of  the  election"  was 
held  to  amount  to  an  allegation  that  the  election  board 
was  legally  organized,  because  otherwise  he  would  not 
have  been  a  judge  of  the  election  and  would  not  have 
had  such  power  and  authority.  It  is  averred  in  the 
information  here  that"  There  was  a  general  election  for 
the  election  of  city  oflScers  of  said  City  of  Zion  *  *  • 
had  and  held  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois."  -Following  the  reasoning  in  the 
Johnson  case,  supra,  that  may  be  taken  as  an  aver- 
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ment  that  everything  precedent  requisite  to  a  legal 
election  had  been  done  and  performed.    It  is  averred 
that  plaintiff  in  error  did  '*  wilfully  and  unlawfully 
vote  at  said  election   •    •    •   well  knowing  himself  not 
to  be  a  qualified  voter  imder  the  laws  of  the  State  of 
Illinois  at  said  election."    That  may  be  taken  as  an 
averment  that  he  voted  at  the  place  and  in  the  manner 
designated  by  law.    The  averment  that  he  was  not  a 
resident  of  the  city,  of  Zion  was  certainly  equivalent  to 
saying  he  was  not  a  resident  of  any  part  thereof.    It 
was  held  in  Brennan  v.  People,  113  111.  App.  361,  that 
the  charge  in  the  indictment  that  one  ''falsely  per- 
sonated another  and  voted  in  his  name  is  to  charge, 
not  a  legal  result,  but  a  fact  capable  of  being  'easily 
understood'   by   everybody."     The   information  ap- 
prised plaintiff  in  error  with  reasonable  certainty  of 
the  nature  of  the  accusation  against  him  so  that  he 
had  ample  opportunity  to  prepare  his  defense.    The 
cases  of  State  v.  Bailey,  21  Me.  62 ;  State  v.  Custer,  28 
E.  L  222;  State  v.  Lockbaum,  38  Conn.  400;  State  v. 
Marshall,  45  N.  H.  281;  State  v.  Boynton,  56  Me.  512; 
State  V.  Douglas,  7  Iowa  412;  May  v.  State,  43  Tex. 
Cr.  Eep.  54 ;  Gallagher  v.  State,  10  Tex.  Cr.  App.  469 ; 
Wharton's  Crim.  Law  (11th  Ed.)  vol.  3,  p.  2336;  Mc^ 
Clain  on  Crim.  Law,  vol.  2,  sec.  942,  are  authorities 
sustaining  this  conclusion,  as  is  also  the  text  and  notes 
in  15  Cyc.  451.    We  conclude  the  information  was  suf- 
ficient. 

The  proof  shows  that  there  was  only  one  voting  place, 
and  all  the  city  officers,  including  aldermen,  were  there 
voted  for  by  all  the  voters,  without  distinction  as  to 
wards.  The  city  of  Zion  was  incorporated  as  a  city  in 
April,  1902.  Its  population  shown  by  the  Federal 
census  of  1910  entitled  it  to  eight  aldermen,  and  it 
should  have  been  divided  into  four  wards  if  the  pro- 
visions of  chapter  24  of  our  Revised  Statutes  had  been 
complied  with.  The  reason  for  holding  the  election  in 
this  unusual  way  is  left  to  conjecture.  We  are  favored 
with  no  citation  of  authority  or  argument  on  that  feat- 
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nre  of  the  case.  It  may  be  that  the  city  has  never  been 
divided  into  wards  as  provided  in  section  4,  art.  IV, 
of  the  statute  and  that  successive  elections  have  been 
held  in  the  manner  provided  by  the  statute  for  the  first 
election  after  the  organization  of  a  city.  The  record 
shows  that  the  election  of  1910,  next  preceding  the 
election  in  question  was  so  held.  It  may  be  that  the 
city  council  first  elected,  failed  to  divide  the  city  into 
wards  because  it  could  not  agree  or  because  of  neg- 
ligence or  carelessness,  and  that  succeeding  councils 
have  so  failed.  We  presume  that  such  failure  would 
not  make  void  the  city  elections,  and  deprive  the  voters 
of  their  right  of  suffrage  and  leave  the  city  without 
officers  authorized  to  transact  its  business. 

We  find  from  the  record  before  us  that  the  election 
in  question  was  a  valid  election  as  distinguished  from 
a  void  election. 

It  is  argued  that  there  were  many  errors  in  the  con- 
duct of  the  trial.  There  was  no  real  question  before 
the  jury  except  the  condition  of  the  defendant's  mind 
at  the  time  he  voted.  In  questions  arising  on  the  offer 
and  introduction  of  evidence  and  the  action  of  the 
court  in  giving  and  refusing  instructions  much  depends 
upon  whether  there  was  any  real  issue  in  dispute.  If 
we  assume  that  a  nonresident  of  a  city  or  county,  with 
no  question  in  his  own  mind  as  to  his  place  of  resi- 
dence, and  no  circumstances  surrounding  him  that 
would  raise  a  question  in  any  reasonable  mind  about 
his  place  of  residence,  can  go  into  that  city  or  county 
and  vote  at  an  election  and  defend  on  the  ground  that 
he  honestly  believed  that  he  had  a  right  to  vote  there, 
then  there  was  in  this  case  an  issue,  but  if  we  assume 
that  such  a  defense  should  not  be  permitted,  then  there 
was  no  real  controverted  issue  presented  to  the  jury. 
We  do  not  find  that  this  question  has  been  decided  in 
this  state,  but  we  are  of  the  opinion  that  the  rule  that 
ignorance  of  the  law  excuses  no  man  applies  with  all 
its  force  to  cases  of  the  violation  of  the  election  laws; 
that  if  the  voter  is  aware  of  a  state  of  facts  which  dis- 
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qualify  him  under  the  law  and  is  ignorant  of  the  law, 
he  may  be  convicted  of  the  crime  of  illegal  voting. 
McCrary  on  Election,  sec.  592.    It  is  said  in  15  Cyc. 
442:     *'A  guilty  intent  is  a  necessary  ingredient  of 
the  crime  of  illegal  voting,  and  a  person  to  come  within 
the  statute  must  know  at  the  time  of  his  voting  that  he 
is  not  a  qualified  voter  and  that  he  is  doing  or  attempt- 
ing to  do  an  unlawful  act.    It  has  been  held  that  igno- 
rance of  the  law  will  not  excuse  a  voter,  but  to  convict 
one  of  illegal  voting  under  the  statute  it  must  appear 
that  the  voter  knew  the  state  of  facts  which  would  in 
point  of  law  disqualify  him  from  voting,"  citing  Mc- 
Guire  v.  State,  7  Humph.  (Tenn.)  54.    But  the  author 
adds  ^*  Under  a  similar  statute  it  was  held  that  a  voter 
is  not  indictable  unless  his  vote  is  knowingly  cast  with- 
out right,  although  he  had  full  knowledge  of  all  the 
facts  in  relation  to  his  right  to  vote,"  citing  State  v. 
McCumber,  7  R.  I.  349.    It  must  be  admitted  that  the 
authorities  are  somewhat  in  conflict  on  this  question. 
They  are  quite  thoroughly  reviewed  and  discussed  in 
State  V.  Savre,  129  Iowa  122,  3  L.  E.  A.  (N.  S.)  455. 
In  that  case  the  accused  was  a  young  man  who  slept 
in  his  office  in  the  third  ward  in  the  city  of  Osage  and 
took  his  meals  in  the  first  ward  of  said  city.    He  was 
charged  with  illegal  voting  in  the  first  ward  and  it  ap- 
peared on  the  trial  that  he  had  been  in  doubt  whether 
his  legal  voting  place  was  where  he  slept  or  where  he 
took  his  meals,  and  under  the  advice  of  counsel  had 
determined  it  in  favor  of  the  place  where  he  took  his 
meals,  which  the  court  held  was  wrong  and  that  his 
home  and  voting  place  was  in  the  ward  where  his  office 
was  located  and  where  he  slept.    The  accused  testified 
that  he  believed  that  he  was  a  resident  of  the  first 
ward  and  voted  there  with  that  understanding.    The 
court  held  that  the  question  of  his  intention  should 
have  been  left  to  the  jury  and  says  '^The  determina- 
tion of  a  person's  place  of  residence  is  often  difficult, 
and  frequently  depends  upon  nice  distinctions  and 
complicated  questions  of  law  and  fact.*'    But  at  the 
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same  time  the  court  says  *  *  This  does  not  mean  that  a 
mistake  of  law  will  afford  any  defense,  for  everyone 
is  presumed  to  be  as  familiar  with  the  election  laws 
as  with  others, ' '  and  cites  with  approval  cases  holding 
that  the  belief  of  a  woman  that  she  had  a  right  to  vote 
is  no  defense;  that  the  belief  of  a  person,  convicted 
of  felony  and  not  pardoned,  that  he  had  a  right  to  vote 
because  he  was  comdcled  when  a  minor  is  no  defense ; 
that  it  did  not  avail  a  defendant  that  he  believed  he 
had  a  right  to  vote  in  one  district  when  he  knew  he  had 
not  lived  in  that  district  the  time  required  by  statute ; 
that  it  did  not  avail  a  defendant,  foreign  born,  that  he 
believed  he  had  a  right  to  vote  without  obtaining  his 
second  naturalization  papers,  and  the  court  quotes 
from  McGuire  v.  State,  supra,  with  approval  **If  the 
voter  believe  himself  to  be  twenty-one  years  of  age, 
when  he  is  not,  and  vote,  he  does  not  know  of  the  exist- 
ence of  the  disqualifying  fact  and  may,  on  that  ground, 
be  excused.  But,  if  he  knew  that  he  is  only  twenty 
years  of  age,  yet  believes  he  is  old  enough  in  point  of 
law  to  vote,  such  ignorance  of  the  law  will  not  excuse 
him.  If  the  voter  honestly  believe  that  he  has  resided 
six  months  in  the  county  before  the  election,  and  the 
fact  turn  out  otherwise,  he  may  be  excused.  But,  if  he 
knew  that  he  has  been  only  four  months  in  the  county 
before  the  election,  yet  he  believes  that  to  reside  four 
months  is,  in  point  of  law,  residence  enough,  he  shall 
not  be  excused."  The  authorities  are  quite  thoroughly 
collected  in  the  notes  to  37  L.  R.  A.  (N.  S.)  1177,  where 
State  of  Missouri  v.  White,  237  Mo.  208,  is  re-reported, 
and  while  they  may  not  all  be  reconcilable  with  the 
position  we  take,  the  great  majority  of  them  are.  See 
also  McClain  on  Crim.  Law,  vol.  2,  sec.  949. 

We  do  not  perceive  any  substantial  difference  be- 
tween the  question  of  intent,  mistake  of  law,  ignorance 
of  law,  and  mistake  of  fact  involved  in  this  and  in 
other  criminal  cases.  The  rule  is,  except  in  certain 
statutory  offenses,  that  there  must  be  a  criminal  intent 
and  in  certain  cases  like  larceny,  robbery,  receiving 
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stolen  goods,  etc.,  there  must  be  a  specific  intent.  A 
man  cannot  commit  larceny  of  his  own  goods,  or  goods 
that  he  believes  belong  to  him,  and  he  might  not  be 
guilty  of  stealing  a  horse  that  he  took  under  an  honest 
belief  that  the  horse  was  his  property,  though  it  should 
afterwards  turn  out  that  the  question  of  title  involved 
a  difficult  problem  of  law  that  was  determined  against 
him.  But  if  he  were  to  confess  that  he  knew  it  was 
not  his  horse  and  knew  he  had  no  title  to  it,  but  that 
he  honestly  believed  as  a  matter  of  law  that  he  had  a 
right  to  take  it  and  drive  it  away  and  treat  it  as  his 
own  property,  his  defense  would  be  absurd.  In  short, 
questions  of  residence,  questions  of  title  to  property 
and  many  other  questions  that  can  easily  be  imagined 
may  arise  where  one  acts  honestly  under  a  mistake  in- 
volving some  ignorance  of  the  law  and  is  excused  be- 
cause of  such  mistake.  But  to  hold  that  a  resident 
of  one  county  may  go  into  another  county  and  vote 
without  any  mistake  of  fact,  and  then  have  the  ques- 
tion of  his  mistake  of  law  submitted  to  a  jury  to  de- 
termine whether  or  not  it  was  an  honest  mistake  is  to 
entirely  ignore  the  long-established,  necessary  prin- 
ciple that  ignorance  of  the  law  excuses  no  man,  and 
open  the  door  to  endless  litigation  in  all  cases  where  a 
particular  intent  is  a  necessary  requisite  to  the  con- 
viction of  crime.  If  the  intent  in  cases  arising  under 
election  laws  be  lacking  because  of  a  mistake  in  a 
mixed  question  of  law  and  fact,  there  is  some  reason 
and  authority  for  the  position  that  such  mistake  if 
honestly  made,  is  a  defense,  but  we  see  no  reason  and 
find  little  authority  for  the  claim  that  a  mistake  of  law 
only,  avails  a  defendant  in  election  cases  more  than  in 
other  criminal  cases. 

Plaintiff  in  error  entered  a  plea  of  not  guilty,  and 
then  as  a  witness  in  his  own  behalf  confessed  the  crime 
with  which  he  stood  charged.  An  extensive  investiga- 
tion of  the  question  whether  he  honestly  mistook  the 
law  followed.  Many  questions  arising  on  the  introduc- 
tion of  evidence,  instructions  to  the  jury  and  conduct 
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of  counsel  are  argued.  The  jury  found  the  defendant 
guilty  and  we  see  no  possihle  ground  for  any  other  find- 
ing, and  therefore  deem  it  unnecessary  to  prolong  this 
opinion  by  discussing  questions  so  presented,  further 
than  to  say  that  we  have  examined  the  record  with 
some  care  and  are  of  the  opinion  that,  even  assmning 
that  the  evidence  introduced  bearing  on  the  question 
whether  plaintiff  in  error  did  or  did  not  honestly  mis- 
take the  law  is  material,  we  find  no  substantial  error 
in  the  admission  or  exclusion  of  evidence,  the  conduct 
of  counsel  for  the  People,  or  the  giving  and  refusing 
of  instructions  by  the  court. 
The  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Whitney  took  no  part  in  the  decision 
of  this  case. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error^  y.  John  Walker,  Plaintiff  in  Error. 

Gen.  No.  6,710. 

1«  Elections — illegal  voting,  A  oonyiction  for  illegal  voting  will 
be  sustained  where  the  proof  shows  a  valid  election  and  that  de- 
fendant was  not  mistaken  about  any  facts,  notwithstanding  he 
may  have  erred  as  to  the  law. 

2.  Elections — illegal  voting.  On  a  charge  of  illegal  voting,  the 
people  need  not  aver  or  prove  every  preliminary  requirement  of 
the  statute  in  regard  to  elections,  but  an  allegation  that  the  offense 
was  conmiitted  at  a  general  election,  held  according  to  law,  stating 
the  time,  place  and  object,  is  sufficient. 

3.  Elections — illegal  voting.  Where  a  mayor  and  other  city 
officials  become  entitled  to  their  respective  offices  by  reason  of  an 
election,  such  election  is  within  the  meaning  of  the  statute  pre- 
scribing a  penalty  for  Illegal  voting. 

4.  Elections — void  primary  lawi.  The  rights  to  office  of  offi- 
cials, administering  the  affairs  of  a  city,  cannot  be  assailed,  and 
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their  election  will  not  be  held  void  because  of  their  not  having 
been  nominated  in  the  manner  prescribed  by  law. 

5.  Criminal  law — change  of  venue.  In  a  petition  for  a  change 
of  venue  In  criminal  proceedings,  the  allegation  that  there  is  a 
prejudice  is  not  sufficient,  the  question  being  whether  there  is  in 
fact  a  prejudice  in  the  minds  of  the  inhabitants  of  the  county, 
sufficient  to  raise  a  reasonable  apprehension  that  the  accused  will 
not  receive  a  fair  and  impartial  trial. 

6.  Officebs — public,  presumed  to  have  performed  duty.  In  the 
absence  of  proof  to  the  contrary,  public  officers  are  presumed  to  have 
done  their  duty. 

7.  Criminal  law — change  of  venue.  The  traverse  of  a  state's 
attorney  to  a  petition  for  a  change  of  venue  on  the  ground  that 
the  inhabitants  of  the  county  are  prejudiced  against  the  petitioner, 
need  not  state  that  there  is  no  prejudice  existing  among  the  inhabi- 
tants of  the  county. 

8.  EIlections — illegal  voting.  On  a  prosecution  for  illegal  vot- 
ing it  is  unnecessary  to  allege  and  prove  that  every  preliminary 
requirement  of  the  statute  in  regard  to  elections  has  been  complied 
with. 

Error  to  the  County  Court  of  Lake  county;  the  Hon.  Loms  M. 
Reckhow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.     Affirmed.     Opinion  filed  April  8,  1913. 

C.  P.  Baknes  and  G.  W.  Field,  for  plaintiff  in  error. 

Ealph  J.  Dady,  for  defendant  in  error ;  Cooke,  Pope 
&  Pope  and  Paul  MacGuffin,  of  counsel. 

* 
Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was,  by  information  filed  in  the 
County  Court  of  Lake  county,  charged  with  voting  at 
the  city  election  of  Zion  City  there  held  April  18,  1911, 
while  not  a  resident  of  that  city.  A  jury  trial  resulted 
in  his  conviction  and  sentence  to  pay  a  fine  of  $250, 
and  to  be  confined  in  the  county  jail  fifteen  days.  The 
information  is  substantially  the  same  as  in  the  case  of 
People  V.  Becker,  ante,  p.  446,  in  which  case  we  are  fil- 
ing opinion  herewith.  The  offense  is  charged  at  the 
same  election  and  many  of  the  questions  are  the  same 
as  in  that  case,  and  may  be  briefly  disposed  of  by  ref- 
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erence  to  that  opinion.  It  is  not  claimed  that  Walker 
was  at  that  time  a  resident  of  said  city  but  it  is  claimed 
he  then  believed  he  had  a  right  to  vote  there  and  the 
court  submitted  that  issue  to  the  jury.  There  is  no 
dispute  about  the  facts  relating  to  his  place  of  resi- 
dence. He  testified  in  his  own  behalf  that  he  was  born 
January  20,  1886,  moved  to  Zion  City  with  his  parents 
in  January,  1902,  lived  there  a  part  of  the  time  until 
April,  1909,  when  his  father,  with  whom  he  lived,  re- 
moved with  his  family  from  Zion  City  to  a  farm  some 
distance  therefrom,  and  lived  all  the  time  on  that  or 
another  farm  outside  Zion  City  until  after  the  election 
on  April  18,  1911 ;  that  he  lived  with  his  parents  until 
January  7,  1911,  when  his  mother  died  and  after  that 
he  lived  with  his  father  for  fifteen  months  before  said 
election,  slept  and  ate  on  the  farm  in  Benton  township 
where  they  were  living  when  his  mother  died.  At  the 
presidential  election  in  November,  1908,  the  family 
were  living  in  Waukegan  township ;  he  voted  there  at 
that  election,  which  was  the  only  time  he  ever  voted 
before  voting  at  said  city  election,  which  he  testified 
he  did,  after  being  challenged  and  after  presenting  his 
affidavit  of  residence  in  Zion  City  to  the  election  offi- 
cers. He  says  he  always  claimed  his  residence  in  Zion 
City  and  believed  he  had  a  right  to  vote  there. 

The  case  was  tried  at  the  same  term,  with  the  same 
counsel  and  before  the  same  judge,  as  the  Becker  case, 
supra.  We  hold  the  information  good  and  that  the 
proof  shows  a  valid  election  for  the  reasons  stated  in 
our  opinion  in  that  case;  and  see  little  room  for  dis- 
tinction between  the  mistake  claimed  to  have  been  hon- 
estly made  in  this  case  and  that  claimed  in  the  Becker 
case.  Plaintiff  in  error  was  not  mistaken  about  any 
facts.  It  is  true  he  had  once  lived  in  Zion  City  and  his 
father  owned  residence  property  there,  but  it  was 
rented  to  a  tenant  for  a  long  time  l)efore  this  election, 
and  not  in  any  part  occupied  by  the  Walker  family; 
they  resided  in  the  country  on  a  farm  and  made  no  pre- 
tense of  residing  in  the  city  except  for  the  purpose  of 
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voting.  The  father  daims  to  have  believed  that  he  had 
a  right  to  vote  there  and  to  have  so  voted  before  this 
election,  while  he  was  residing  in  the  country,  and  told 
his  son  that  he  also  had  a  right  to  vote  there.  Plain- 
tiff in  error  may  have  so  believed,  but  if  he  did,  he  was 
mistaken  on  a  pure  question  of  law,  with  no  admixture 
of  fact  whatever;  and  the  jury  found  after  hearing 
much  evidence  and  being  instructed  in  substance  thaf 
an  honest  mistake  of  the  law  would  excuse  him^  that 
he  was  guUty  of  the  offense  charged. 

The  information  was  filed  October  9,  1911.    On  No- 
vember 23,  1911,  there  was  a  stipulation  filed  in  this 
and  twenty-seven  other  similar  cases  pending  at  the 
same  time  on  motions  for  change  of  venue  that  affida- 
vits and  counter-affidavits  might  be  filed  in  one  of  said 
cases  and  considered  in  all,  and  in  accordance  there- 
with  the  court  considered  the  petition  filed  in  this  case 
supported  by  253  affidavits  and  the  traverse  of  the 
State's  Attorney  supported  by  592  affidavits.   The  peti- 
tion alleged  that  **the  inhabitants  of  said  county  of 
Lake  are  prejudiced  against  your  petitioner  so  that 
your  petitioner  cannot  receive  a  fair  and  impartial  trial 
of  said  cause  in  said  court.'*     The  traverse  of  the 
State 's  Attorney  as  first  filed  did  not  specifically  deny 
the  allegation  of  prejudice  on  the  part  of  the  inhabit- 
ants but  did  allege  *Hhat  the  defendant  can  have  a 
fair  trial  in  said  cause  before  a  jury  in  said  county 
of  Lake. ' '    This  traverse  was  afterwards  amended  by 
leave  of  court  by  inserting  an  express  statement  that 
*' there  is  no  prejudice  in  the  minds  of  the  inhabitants 
of  said  county  of  Lake  either  against  the  defendant  in 
the  above  entitled  cause  or  against  any  of  the  other 
defendants  in  said  County  Court  charged  with  voting 
illegally,  or  having  attempted  to  vote  illegally,  at  any 
election  ever  held  in  said  county  of  Lake.''    Affidavits 
filed  by  plaintiff  in  error  contained  the  averment  "that 
it  is  the  belief  of  this  affiant  that  the  inhabitants  of 
Lake  county  are  so  prejudiced  against  the  above  named 
defendant  that  he  cannot  receive  a  fair  and  impartial 
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trial  in  the  above  entitled  cause  in  the  said  county  of 
Lake.'*  AflSdavits  filed  by  the  State's  Attorney  con- 
tained the  averment  that  affiant  is  not  prejudiced 
against  Wilbur  Glenn  Voliva,  or  against  his  followers 
and  supporters,  and  that  he  has  never  heard  anybody 
express  himself  as  prejudiced  against  them  or  any  of 
them. 

It  appears  that  Zion  City  has  a  population  of  about 
5,000  and  is  located  six  miles  from  Waukegan,  the 
county  seat,  and  that  Lake  county  has  a  population  of 
about  55,000.  The  affidavits  filed  by  plaintiff  in  error 
were  from  187  people  residing  in  Zion  City,  54  resid- 
ing in  Waukegan  and  12  from  other  parts  of  the 
county.  The  affidavits  filed  by  the  State's  Attorney 
were  from  residents  of  many  townships  of  the  county 
outside  of  Zion  City,  97  of  them  in  Waukegan.  It  ap- 
pears from  these  affidavits  that  there  had  existed  for 
some  time  in  Zion  City  a  controversy  between  the 
Christian  Catholic  Apostolic  Church  known  as  *'Zion- 
ites"  or  **Volivans"  and  the  Christian  Catholic  Church 
known  as  ''Independents."  It  had  been  charged  that 
many  members  of  the  Christian  Catholic  Apostolic 
Church  had  voted  illegally  and  many  other  members 
of  that  church  had  attempted  to  vote  illegally  at  the 
township  election  and  the  city  election  in  April,  1911 ; 
that  a  special  grand  jury  was  called  in  the  Circuit 
Court  of  said  county  in  May,  1911,  and  returned  187 
indictments  charging  illegal  voting  or  attempting  to 
vote  illegally  at  one  or  the  other  of  said  elections ;  that 
aU  the  defendants  in  said  indictments,  except  eight  or 
ten,  were  members  of  the  Christian  Catholic  Apostolic 
Church,  or  affiliated  therewith,  and  that  plaintiff  in  er- 
ror was  one  of  the  parties  so  indicted  and  that  the 
same  persons  so  indicted  were  now  before  the  County 
Court  on  informations  filed  October  9,  1911,  and  that 
Voliva  and  others  had  been  again  indicted  at  the  Octo- 
ber Term,  1911,  of  the  Circuit  Court  of  said  county 
on  charges  connected  with  said  election,  which  indict- 
ments were  then  pending;  that  the  subject-matter  of 


460  Appellate  Courts  op  Illinois. 

The  People  v.  Walker,  179  111.  App.  455. 

these  indictments  had  been  much  discussed  in  private 
and  public  places  throughout  said  county  and  a  great 
number  of  newspaper  articles  published  in  papers  hav- 
ing a  wide  circulation  in  said  county,  many  of  them 
prejudicial  to  the  Voliva  faction.  The  affidavits  and 
counter-affidavits  cover  about  1,600  pages  of  record  in 
this  case.  Aside  from  the  affidavits  showing  publica- 
tion of  said  articles  and  the  circulation  of  the  papers 
in  which  they  were  published  the  affidavits  filed  by 
plaintiff  in  error  were  in  two  forms,  stating  in  sub- 
stance that  affiant  had  heard  much  talk  among  the  peo- 
ple of  Lake  county  as  to  said  prosecution  to  the  effect 
that  the  defendants  were  supporters  and  followers  of 
Wilbur  Grlenn  Voliva,  and  that  the  conversation  was  of 
a  kind  to  convince  affiant  that  there  is  a  strong  prej- 
udice in  said  county  '*  among  many  of  the  inhabitants 
of  said  county,''  not  only  against  Voliva,  but  against 
the  defendants  named  in  said  information  and  because 
of  that  prejudice  affiant  believes  defendant  cannot  have 
a  fair  and  impartial  trial,  etc.  The  People's  affidavits 
are  all  in  the  same  form  and  say  that  affiant  may  have 
heard  of  said  criminal  prosecutions  but  knows  nothing 
about  the  facts,  knows  none  of  the  defendants,  has 
never  expressed  or  had  any  opinion  as  to  the  guilt  or 
innocence  of  any  of  the  parties  so  charged,  and  has 
never  heard  any  person  express  any  opinion  as  to  the 
guilt  or  innocence  of  any  of  the  parties  so  charged; 
that  affiant  is  not  prejudiced  against  any  of  said  par- 
ties and  has  never  heard  anyone  express  himself  in 
any  way  indicating  a  prejudice  against  any  of  said 
parties,  and  that  affiant  believes  the  defendant  can  have 
a  fair  and  impartial  trial,  etc. 

It  is  strongly  insisted  by  plaintiff  in  error  that  be- 
cause there  is  no  statement  in  the  counter-affidavits 
filed  by  the  People,  that  there  is  no  prejudice  existing 
among  the  inhabitants  of  said  county,  the  change  of 
venue  should,  as  a  matter  of  course,  have  been  granted; 
that  plaintiff  in  error  by  his  affidavit  showed  there  was 
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a  prejudice  and  there  is  no  denial  of  that  fact.  Coun- 
sel mistake  the  issue  presented.  It  would  not  have 
been  suflScient  to  state  in  their  petition  for  a  change 
of  venue  that  there  was  prejudice.  They  did  there 
necessarily  state  that  the  prejudice  was  such  that  peti- 
tioner could  not  receive  a  fair  and  impartial  trial  of 
said  cause  in  said  court.  It  was  for  the  court  to  de- 
termine, not  whether  there  was  a  prejudice,  but 
whether  there  was  such  a  prejudice  as  to  produce  the 
alleged  effect.  In  most  criminal  trials  that  attract 
public  attention,  there  is  some  prejudice  among  the 
people  of  the  county  where  the  crime  was  committed 
against  the  accused.  Indeed,  in  all  trials,  civil  and 
criminal,  it  is  true  as  a  rule  that  the  allegation  of  no 
prejudice  could  not  be  sustained.  There  would  be  por- 
tions of  the  community  that  never  heard  of  the  parties 
and  consequently  had  no  prejudice  for  or  against,  but 
there  would  in  most  cases  be,  somewhere  in  the  county, 
some  person,  and  usually  some  collection  of  persons, 
who  were  prejudiced,  perhaps  violently  prejudiced, 
against  the  party.  It  is  apparent  that  no  State's  At- 
torney could  produce  affidavits  of  sensible,  reputable 
people  in  any  case,  broader  than  those  furnished  here. 
A  man  of  general  acquaintance  in  his  community  would 
be  willing  to  state  that  he  was  not  prejudiced,  and  so 
far  as  he  knew  no  other  person  was  prejudiced  against 
the  defendant,  but  in  a  county  of  55,000  people,  an 
affidavit  would  be  entirely  unworthy  of  credence,  to  the 
effect  that  there  was  no  prejudice  among  the  inhabit- 
ants of  that  county  against  the  defendant.  The  ques- 
tion is  whether  there  is  in  fact  a  prejudice  in  the  minds 
of  the  inhabitants  of  the  county  sufficient  to  raise  a 
reasonable  apprehension  that  the  accused  will  not  re- 
ceive a  fair  and  impartial  trial  in  the  county;  not 
whether  the  evidentiary  facts  detailed  in  the  petition 
are  proved,  but  whether  upon  all  the  evidence  sub- 
mitted there  is  reasonable  ground  for  fear  that  the 
alleged  prejudice  actually  exists.  Jamison  v.  People, 
145  ni.  357 ;  Price  v.  People,  131  111.  223. 
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The  court  did  not  err  in  refusing  the  application  for 
a  change  of  venue. 

Many  questions  are  argued  in  this  case  which  are 
either  the  same  or  similar  to  those  arising  on  the  ad- 
mission and  rejection  of  evidence,  conduct  of  the  Peo- 
ple's counsel,  giving  and  refusing  of  instructions,  in 
the  Becker  case,  supra.  We  have  given  the  record 
quite  careful  attention  and  are  of  the  opinion  that  they 
should  be  disposed  of  as  indicated  in  our  opinion  in 
that  case. 

It  is  especially  objected  that  the  proof  does  not  show 
there  was  a  primary  election  and  does  not  show  that 
the  candidates  voted  for,  were  put  in  nomination  in  any 
way  provided  by  our  election  law.  It  is  presumed  that 
public  officers  do  their  duty  in  the  absence  of  proof  to 
the  contrary.  It  is  not  necessary  on  a  charge  of  illegal 
voting  that  the  People  either  aver  or  prove  that  every 
preliminary  requirement  of  the  statute  in  regard  to 
elections  has  been  complied  with.  It  is  enough  to  al- 
lege that  the  offense  was  committed  at  a  general  elec- 
tion, held  according  to  law,  stating  when  and  where 
the  election  was  held  and  what  it  was  for.  Wharton's 
Crim.  Law  (11th  Ed.)  vol.  3,  p.  2336.  See  also  an- 
thorities  there  cited.  If  the  election  is  held  under 
color  of  law  that  is  sufficient.  McClain  on  Crim.  Law, 
vol.  2,  sec.  942. 

It  appears  from  this  record  that  there  was  an  elec- 
tion held  in  and  for  Zion  City  at  the  time  fixed  by  the 
statute,  at  the  place  appointed  by  the  city  council ;  that 
over  900  votes  were  cast  for  city  officers,  and  while  it 
may  be  immaterial  on  the  question  of  the  guilt  of  plain- 
tiff in  error,  it  further  appears  that  the  votes  were 
afterwards  canvassed  and  certain  officers  declared 
elected.  These  officers  or  some  of  them  are  presumably 
administering  the  affairs  of  the  city  by  reason  of  that 
election.  Their  right  to  office  could  not  be  assailed  if 
they  had  been  nominated  under  a  void  primary  law. 
People  V.  Strassheim,  240  El.  279.  And  we  are  not 
aware  of  any  authority  under  which  the  election  shonld 
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be  held  void  if  in  fact  the  candidates  were  not  nom- 
inated in  the  manner  prescribed  by  law. 

The  authorities  cited  in  our  opinion  in  the  Becker 
case,  supra,  on  the  question  of  the  sufficiency  of  the 
information,  include  the  above  citations  from  Wharton 
and  McClain,  and  lead  to  the  conclusion  that  the  proof 
as  well  as  the  averment,  as  to  the  conditions  prece- 
dent to,  and  surrounding  the  election  is  sufficient.  If  a 
mayor  and  other  city  officers  became  entitled  to  their 
respective  offices  by  reason  of  the  election  in  question, 
howeiT'er  irregular  it  may  have  been,  it  seems  neces- 
sarily to  follow,  that  it  was  an  election  within  the  mean- 
ing of  the  statute  prescribing  a  penalty  for  illegal  vot- 
ing. 

The  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Whitney  took  no  part  in  the  decision  of 
this  case. 


Anton  Tbomas,  Administrator,  Appellee,  v.  George  A. 
Anthony  and  Clara  E.  Buchanan,  Appellants. 

Gen.  No.  5,737. 

1.  Death — eHect  of  plea  of  not  guilty.  A  plea  of  not  guilty  In 
an  action  for  wrongful  death  does  not  put  in  issue  the  owner- 
ship, possession  or  operation  of  the  instrumentalities  or  property 
which  caused  the  death  alleged  but  a  defense  based  on  an  intended 
denial  of  such  allegations  in  the  declaration  must  be  properly 
pleaded. 

2.  Neouoence — evidence  as  to  care  "by  parents  for  safety  of 
child  which  was  killed.  It  is  material  to  a  recovery  for  the  bene- 
fit of  the  next  of  kin  for  the  death  of  a  child  six  and  one  half  years 
old  that  it  should  appear  from  the  evidence  that  the  parents  were 
exercising  ordinary  care  for  its  safety  whether  such  care  is  al- 
leged in  all  the  counts  of  the  declaration  or  not. 

3.  Practice — when  immaterial  after  verdict  whether  due  care  hy 
parents  of  child  is  alleged  in  more  than  one  count.    In  an  action 
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by  the  father  as  administrator  for  the  death  of  a  child  six  and  one 
half  years  old,  it  is  Immaterial  after  verdict  for  plaintiff  whether 
it  is  alleged  in  more  th^  one  count  that  its  parents  were  exer- 
cising due  care  for  its  safety. 

4.  Witnesses — competency  of  wife  to  testify  in  her  own  behalf 
when  husband  is  interested.  The  wife  of  an  administrator  who 
brings  action  for  the  death  of  his  son  six  and  one  half  years 
old  is  a  competent  witness,  where  in  case  of  recovery,  she  will 
receive  a  distributive  share  which  will  be  her  separate  property 
though  her  husband  will  receive  commissions  as  administrator 
and  an  amount  as  a  distributee. 

Appeal  from  the  City  Court  of  Kewanee;  the  Hon.  H.  Stesunq 
PoMEBOT,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  May  6,  1913. 

Anderson  &  Andrews,  for  appellants. 
Charles  E.  Mulligan,  for  appellee, 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Bennie  Thomas,  six  and  one-half  years  old,  was 
drowned  while  fishing  in  an  old  clay  pit  on  certain 
premises  outside  of  the  city  of  Kewanee,  June  21, 
1911.  This  suit  was  brought  against  George  A.  Anth- 
ony, Laughlin  M.  Buchanan  and  Clara  E.  Buchanan, 
by  the  administrator  of  the  estate  of  Bennie  Thomas, 
deceased,  to  recover  for  the  loss  suffered  by  the  next 
of  kin  under  the  statute.  The  suit  was  dismissed  as 
to  Laughlin  M.  Buchanan,  and  appellee  recovered  a 
verdict  and  judgment  for  $1,000  against  the  other  two 
defendants  below  and  they  appeal. 

A  reversal  is  urged  on  four  grounds : 

1.  **The  cause  of  the  death  of  Bennie  Thomas  was 
not  the  attractive  nuisance  of  the  pit  but  the  accident 
was  caused  aside  from  that  consideration  as  a  moving 
cause;''  that  is,  that  the  death  was  not  due  to  any 
negligence  of  the  defendants,  and  that  their  negligence 
was  not  the  proximate  cause  of  the  death. 

2.  The  defendants  had  no  such  control  or  right  of 
control  over  the  premises  wherein  the  death  occurred 
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as  would  make  them  liable  as  either  owners  or  occu- 
pants of  the  premises. 

3.  Mrs.  Thomas  was  an  incompetent  witness. 

4.  Giving  of  plaintiff's  instructions  and  refusal  of 
defendants'  instructions.  No  other  grounds  are 
argued. 

After  a  review  of  the  evidence  we  are  satisfied  that 
the  negligence  alleged  was  fully  proven  and  was  the 
proximate  cause  of  the  death  alleged. 

The  plea  of  not  guilty  only  was  filed.  In  Chicago 
Union  Traction  Co.  v.  Jerka,  227  HI.  95,  and  in  Carr 
V.  U.  S.  Silica  Co.,  153  111.  App.  511,  will  be  found  the 
authorities  holding  that  the  plea  of  not  guilty  did  not 
put  in  issue  the  ownership,  possession  or  operation  of 
the  instrumentalities  or  property  which  caused  the  in- 
jury alleged,  but  that  a  defense  based  upon  an  intended 
denial  of  such  allegations  of  the  declaration  must  be 
properly  pleaded. 

It  was  material  in  this  case  to  show  that  the  parents 
of  Bennie  Thomas  were  exercising  due  care  for  his 
safety.  It  is  alleged  in  one  of  the  counts  of  the  dec- 
laration that  deceased  was  drowned  without  any  fault 
of  his  parents,  and  whether  alleged  in  the  other  counts 
or  not,  it  was  material  to  a  recovery  that  it  should  ap- 
pear from  the  evidence  that  the  parents  were  not  guilty 
of  negligence,  or  that  they  were  exercising  ordinary 
care  for  the  safety  of  deceased;  (Illinois  Cent.  E.  Co. 
V.  Warriner,  229  lU.  91,  aff'g  132  HI.  App.  301;  Chi- 
cago &  A.  R.  Co.  V.  Logue,  158  111.  621 ;  Chicago  City 
By.  Co.  V.  Wilcox,  138  111.  370) ;  and  whether  it  is  al- 
leged in  the  other  counts  of  the  declaration  or  not  is 
immaterial  after  verdict.  In  fact,  it  is  conceded  by 
appellee  that  the  care  or  negligence  of  the  mother  of 
Bennie  Thomas  was  an  issue  in  the  case. 

It  is  assigned  as  error  that  the  court  erred  in  admit- 
ting Mrs.  Anna  Thomas,  wife  of  appellee,  to  testify 
in  this  case.  Her  husband,  Anton  Thomas,  was  ad- 
ministrator.   It  was  objected  that  she  was  not  a  com- 
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petent  mtness.  That  objection  was  overruled.  Sec- 
tion 1  of  the  Evidence  Act  provides  that  no  person 
shall  be  disqualified  as  a  witness  in  any  civil  action  by 
reason  of  his  or  her  interest  in  the  event  thereof,  ex- 
cept as  thereinafter  stated.  Section  5  provides  that 
no  husband  or  wife  shall,  by  virtue  of  section  1  be  ren- 
dered competent  to  testify  for  or  against  each  other 
except  in  certain  cases,  one  of  which  is  where  the  liti- 
gation shall  be  concerning  the  separate  property  of  the 
wife.  Here,  the  husband  has  two  interests,  namely,  the 
commissions  he  will  receive  as  administrator  in  case  of 
a  recovery,  and  the  other,  the  amount  he  will  receive 
as  one  of  the  distributees  in  case  of  recovery.  The 
wife  has  an  interest  as  one  of  the  distributees  in  case 
of  recovery.  In  case  of  recovery,  the  distributive  share 
of  the  wife  will  be  her  separate  property.  The  case 
then  is  that  her  testimony  was  both  in  her  own  behalf 
and  in  behalf  of  her  husband.  If  this  statute  means 
as  appellants  contend,  then  in  all  cases,  where  the  hus- 
band and  wife  are  each  interested  in  a  suit,  either  as 
plaintiff  or  defendant,  and  their  interests  are  alike,  the 
wife  will  be  an  incompetent  witness  because  her  testi- 
mony in  her  own  behalf  must  also  be  in  behalf  of  her 
husband.  This  seems  a  very  harsh  result.  It  is  sup- 
posed to  be  supported  by  Hyman  v.  Harding,  162  HI. 
357.  There  the  wife  and  husband  were  sued  jointly. 
Whether  the  wife  filed  any  plea  does  not  appear.  The 
husband  defended  and  the  wife  gave  testimony  show- 
ing that  she  was  liable  and  seeking  to  make  her  hus- 
band also  liable.  There  is  nothing  to  show  that  she 
sought  to  defend  or  resist  the  debt.  The  only  effect 
of  her  evidence  was  to  seek  to  make  her  husband  liable. 
It  was  held  that  she  was  not  competent  to  testify 
against  him.  We  sought  to  distinguish  that  case  in 
Vercler  v.  Jansen,  96  HI.  App.  328.  To  the  same  effect 
is  Kelly  v.  Hale,  59  111.  App.  568.  While  the  ques- 
tion is  not  free  from  doubt,  yet  the  consequences  of 
holding  that  the  wife  is  never  a  competent  witness  in 
her  own  behalf  if  her  husband  is  also  interested  in  the 
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subject-matter  of  the  suit  are  bo  serious  that  we  feel 
disposed  to  abide  by  our  decision  in  Verder  v.  Jansen, 
supra. 

We  see  no  reversible  error  in  the  giving  or  refusal 
of  instructions. 

Judgment  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois  for  use  of  Arthur 
A.  Lowry,  Appellant,  t.  Scott  Johnson  et  aL,  Ap- 
pellees. 

Oen.  No.  6,766. 

Appeals  and  ebbobs — what  not  final  judgment.  A  Judgment  that 
defendant  recover  costs  and  have  execution  therefor  where  plain- 
tiff elects  to  abide  by  his  demurrer  is  not  a  final  Judgment. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the  Hon. 
Gboboe  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Dismissed.    Opinion  filed  May  6,  1913. 

A.  A.  LowBT,  Pro  se. 

A.  C.  NoBTON,  F.  A,  Ortman,  L.  M.  Shelly  and 
White,  Tuebburg  &  Wn^ON,  for  appellees. 

Mb,  Justice  Cabnes  delivered  the  opinion  of  the 
conrt. 

This  is  a  suit  upon  a  constable 's  bond  to  recover  the 
amount  of  an  execution  held  by  said  constable  in  favor 
of  plaintiff,  because  he  did  not  return  the  same  within 
ten  days  after  its  proper  return  day,  under  section  159 
of  chapter  79,  E.  S.  The  defendants  filed  four  pleas. 
The  first  and  second  were  withdrawn  and  a  demurrer 
by  plaintiff  to  the  third  and  fourth  was  overruled.    He 
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elected  to  abide  by  his  demurrer  and  there  was  a  judg- 
ment that  defendants  recover  their  costs  of  plaintiff 
and  have  execution  therefor.    Plaintiff  appeals. 

This  was  not  a  final  judgment  and  an  appeal  did  not 
lie  therefrom.  The  case  is  still  pending  in  the  court 
below.  This  is  so  completely  settled  by  Chicago  Por- 
trait Co.  V.  Chicago  Crayon  Co.,  217  111.  200 ;  People 
V.  Board  of  Education,  236  111.  154;  Seghetti  v.  Berry 
Coal  Co.,  164  111.  App.  488,  and  Ajax-Grieb  Rubber  Co. 
V.  Gray,  ante,  p.  377,  and  in  the  cases  cited  in  those 
opinions,  that  no  further  discussion  is  permissible. 

The  appeal  is  therefore  dismissed  with  leave  to  the 
parties  to  withdraw  the  record,  abstracts  and  briefs. 

Dismissed* 
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William  T.  Bonham^  Defendant  in  Error,  t.  Wln- 
ekester  Repeating  Arms  Company,  Plaintiff  In 
Error. 

1.  Expix)sivES — manufacture  of  fire  arms.  Plaintiff  lost  his  left 
thamb  by  the  bursting  of  a  shot  gun  and  sued  the  manufacturer 
of  the  shell,  under  warranty,  because  of  its  defective  condition. 
Skill  and  unremitting  care  were  shown  in  such  manufacture,  and 
there  was  no  evidence  of  defects  in  the  particular  shell.  Held,  that 
the  facts  did  not  warrant  recovery  of  damages. 

2.  Explosives — manufacture  of  fire  arms.  In  an  action  for 
damages  against  a  manufacturer-  of  shells  for  injuries,  caused  by  the 
bursting  of  a  shot  gun,  where  the  evidence  tends  to  show  that 
BQCh  accident  was  due  to  an  obstruction  in  the  gun  barrel,  and  not 
to  any  defect  in  the  shell,  the  jury  should  have  been  peremptorily 
instructed  to  find  the  defendant  not  guilty. 

3.  Negligence — res  ipsa  loquitur.  The  doctrine  of  res  ipsa  loqui- 
tur is  not  applicable  unless  the  thing  causing  the  accident  is  under 
the  control  of  defendant  or  his  servants. 

Error  to  the  Circuit  Court  of  Wayne  county;  the  Hon.  Jacob  R. 
Cbbighton,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1912.  Reversed  with  finding  of  facts.  Opinion  filed  March 
10,  1913. 
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W.  F.  BuNDY,  for  plaintiff  in  error;  Bbibtol,  Stod- 
DABD^  Beach  &  Fxtlleb,  of  connseL 

Ckeiqhton  &  Thomas,  for  defendant  in  error. 

Mb.  Justice  Hiqbeb  delivered  the  opinion  of  the 
court. 

On  August  17,  1910,  William  T.  Bonham,  defendant 
in  error,  lost  his  left  thumb,  through  the  bursting  of  a 
shot  gun  he  was  firing.  He  afterwards  brought  suit 
against  Winchester  Repeating  Arms  Company,  plain- 
tiff in  error,  who  had  made  and  placed  upon  the  mar- 
ket the  shell  he  was  using,  claiming  that  the  bursting 
of  the  gun  barrel  and  consequent  injury  to  him  was 
caused  by  the  defective  and  dangerous  construction  of 
the  shell  used  and  discharged  by  him  at  the  time. 
There  were  three  counts  in  the  declaration.  The  first 
alleged,  that  said  company  was  engaged  in  the  manu- 
facture and  sale  of  loaded  shot  gun  shells,  charged  with 
smokeless  powder  and  leaden  shot;  that  it  warranted 
the  same  not  to  contain  a  sufficient  quantity  of  powder 
or  other  explosive  material,  to  render  them  dangerous 
or  unsafe,  while  fired  from  a  shot  gun;  that  Bonham, 
relying  on  the  warranty,  purchased  a  box  of  said 
shells;  that  they  contained  large  quantities  of  nitro 
glycerine  and  other  high  explosives;  that  they  were 
so  defective  in  their  construction  as  to  make  them  dan- 
gerous and  unsafe  to  be  used  by  Bonham  in  his  shot 
gun ;  that  while  he,  in  the  exercise  of  due  care  and  cau- 
tion, attempted  to  fire  and  discharge  one  of  said  shells 
from  his  shot  gun,  said  shell,  by  reason  of  its  defective 
construction  and  the  large  quantity  of  nitro  glycerine 
and  other  high  explosives  contained  therein,  exploded 
with  great  force,  tore  a  hole  in  the  barrel  of  his  shot 
gun  and  injured  him.  The  second  charged,  that  said 
shell  contained  such  large  quantities  of  smokeless  pow- 
der, and  the  proportions  of  the  component  parts  of 
said  powder  were  so  carelessly  and  improperly  mixed, 
as  to  render  said  shell  defective  and  dangerous  to  Bon- 
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ham  in  firing  and  discharging  the  same  from  his  shot 
gun.  The  third,  that  said  shell  contained  a  quantity 
of  smokeless  powder,  so  carelessly,  negligently  and  de- 
fectively made  that  the  nitro  glycerine  and  other  high 
explosive,  component  parts  therein  contained,  had 
sweated  out  of  and  exuded  from  its  retaining  material 
and  thereby  the  rapidity  and  force  of  the  explosion  of 
said  power  had  become  so  accelerated  as  to  render 
said  loaded  shell  dangerous  to  one  using  it,  and  wholly 
unfit  to  be  fired  in  and  discharged  from  any  shot  gun. 

To  this  declaration  the  company  filed  a  special  plea 
in  abatement  to  the  jurisdiction  of  the  court,  stating  it 
was  a  foreign  corporation  and  that  the  person  upon 
whom  the  service  of  summons  had  been  made  held  no 
relation  to  the  company  that  authorized  him  to  accept 
or  receive  service  of  process.  Issues  were  made  up  on 
this  plea,  a  jury  waived,  and  a  trial  had  before  the 
court.  The  finding  was  in  favor  of  defendant  in  error 
and  sustained  the  service  of  the  summons  and  there- 
upon the  company  filed  the  general  issue  to  the  declara- 
tion. A  trial  upon  the  merits  was  had  before  a  jury 
which  found  a  verdict  in  favor  of  defendant  in  error 
for  $500,  for  which  amount  judgment  was  given  against 
said  company.  Plaintiff  in  error  has  assigned  31  er- 
rors and  argued  the  same  under  numerous  heads,  but 
after  a  careful  consideration  of  the  whole  case,  we  have 
concluded  that  it  is  only  necessary  for  us  here  to  dis- 
cuss the  error  assigned  on  the  refusal  of  the  court  be- 
low to  give  a  peremptory  instruction  to  the  jury  to  find 
the  defendant  not  guilty  at  the  close  of  the  evidence 
in  the  case. 

The  proofs  showed  that  defendant  in  error  Bonham, 
a  lawyer,  living  in  Fairfield,  Illinois,  went  in  a  buggy 
on  the  morning  of  the  day  in  question,  to  his  brother's 
farm  in  a  neighboring  township,  accompanied  by  a 
young  man  named  Hilas  Willis.  He  took  with  him  an 
L.  C.  Smith,  double  barreled,  hammerless  shotgun, 
which  he  had  owned  about  two  years.    He  also  had 
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with  him  18  or  20  ** Leader''  shells  taken  from  a  pack- 
age of  25  he  had  purchased  from  a  local  dealer  the 
previous  November.  The  gun  had  been  cleaned  by 
Willis  the  evening  before  and  at  that  time  he,  his 
father  and  several  others,  looked  through  the  barrels 
and  found  there  were  no  obstructions  in  them.  After 
the  gim  was  cleaned,  Willis  put  it  in  a  case.  On  the 
way  out  to  the  farm,  the  gun  was  not  fired  but  com- 
ing back  Mr.  Bonham,  put  it  together  for  the  purpose 
of  shooting  doves  and  during  the  afternoon  discharged 
the  right  hand  barrel  five  or  six  times  with  no  unusual 
result.  When,  however,  they  had  returned  to  within 
a  short  distance  of  Fairfield,  Mr.  Bonham  got  out  of 
the  buggy  for  the  purpose  of  shooting  a  dove  and, 
walking  towards  it,  fired  the  right-hand  barrel  of  the 
gun,  but  missed.  He  then  for  the  first  time  that  day 
fired  the  left-hand  barrel,  when  the  same  bursted,  4i^ 
to  5  inches  from  the  breech  end  of  the  gun,  making  a 
hole  in  the  barrel  about  two  inches  long  with  ragged 
edges,  extending  from  the  rib  on  the  top  of  the  barrel 
around  to  the  imderside.  It  also  caused  a  swelling 
downward  on  a  part  of  the  barrel,  showing  a  distinct 
bulge  of  a  ring-like  form.  The  explosion  tore  off  the 
thumb  on  the  left  hand  of  the  defendant  in  error.  The 
powder  used  in  the  shells  was  known  as  Du  Pont  smoke- 
less powder  and  was  not  manufaxjtured  by  plaintiff  in 
error,  but  was  purchased  by  it  from  the  Du  Pont  Ne- 
mours Powder  Company  and  used  by  plaintiff  in  error 
in  manufacturing  shells.  The  powder  was  what  was 
termed  a  slow  burning  powder,  as  compared  with  high 
explosives.  It  appears  to  have  consisted  mostly  of 
gun  cotton  and  was  purchased  in  large  quantities  by 
the  Winchester  Company,  which  caused  each  lot  pur- 
chased to  be  thoroughly  tested  in  its  laboratory.  The 
proofs  showed  the  shells  were  made  in  an  automatic 
machine  that  stopped  in  case  of  any  imperfect  con- 
struction in  the  course  of  their  manufacture ;  that  car- 
tridges were  constantly  taken  at  random  from  those 
being  manufactured  and  fired  to  test  whether  the  ma- 
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terial  and  construction  were  proper,  about  2,000  being 
fired  each  day  for  that  purpose.  Quite  a  number  of 
experts  in  the  manufacture  and  use  of  powder  and  fire 
arms,  and  skilled  workmen,  were  introduced  on  the 
part  of  plaintiff  in  error,  to  show  the  skill  and  unre- 
mitting care  used  by  it  in  the  manufacture  of  car- 
tridges and  no  evidence  was  introduced  to  show  that 
any  of  the  cartridges  used  by  Mr.  Bonham  the  day  in 
question,  were  possessed  of  any  defects  of  construc- 
tion. It  is  claimed,  however,  by  him  that  the  doctrine 
of  res  ipsa  loquitur  applies  to  this  case  and  therefore 
that  all  that  was  necessary  for  him  to  show  in  proof, 
was  that  he  purchased  the  shells  manufactured  by 
plaintiff  in  error,  in  a  sealed  box,  that  when  firing  one 
of  them,  there  was  an  explosion  which  tore  a  hole  in 
the  gun  and  injured  him. 

In  the  case  of  Schaller  v.  Independent  Brewing 
Ass'n,  225  111.  492,  the  death  of  appellee's  intestate 
had  been  caused  by  an  explosion  which  occurred  while 
he  was  engaged  in  varnishing  the  inside  of  a  beer  tank. 
In  order  to  enable  the  workmen  to  see  to  spread  the 
varnish,  it  was  necessary  to  have  a  light  in  the  interior 
of  the  tank  and  an  electric  lamp  attached  to  an  exten- 
sion cord  was  used  for  that  purpose.  The  globe  of 
this  lamp  appears  to  have  been  broken,  thereby  ignit- 
ing gases  of  an  explosive  and  inflammable  nature, 
which  were  given  off  from  the  materials  used  in  var- 
nishing the  tank,  resulting  in.  the  explosion  which 
caused  the  injury.  The  declaration  charged  the  as- 
sociation with  negligently  failing  to  furnish  and  pro- 
vide reasonably  safe  light  in  the  tank,  and  that  the 
explosion  and  consequent  injury  resulted  therefrom. 
The  position  taken  by  the  plaintiff  in  the  trial  court, 
was  that  the  explosion  itself  was  prima  facie  evidence 
of  negligence  of  the  defendant;  that  it  was  not  neces- 
sary to  show  that  the  brewing  association  was  neg- 
ligent but  that  it  devolved  upon  the  association  to  show 
that  it  was  not  negligent.    A  judgment  in  favor  of  the 
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plaintiff  below  was  reversed  by  the  Appellate  Court 
and  the  judgment  of  the  Appellate  Court  was  after- 
wards affirmed  by  the  Supreme  Court.  The  latter 
court,  in  its  opinion,  quotes  approvingly,  the  language 
of  the  Appellate  Court,  which  stated:  "But  a  fatal 
objection  of  the  application  of  the  doctrine  contended 
for, — ^the  doctrine  of  res  ipsa  loquitury — ^in  this  case  is, 
that  it  is  not  applied  unless  the  thing  causing  the  ac- 
cident is  under  the  control  of  the  defendant  or  his 
servants,  and  the  electric  lamp  and  its  appliances  in 
this  case  were  not  under  the  control  of  the  defendant 
or  its  servants.  •  •  •  Here  defendant  only  fur- 
nished the  lamp,  its  appliances  and  the  current. 
Winkof sky  (the  party  who  had  the  contract  to  do  the 
varnishing)  and  his  servants  had  the  control  of  the 
lamp,  and  they,  only,  were  in  the  tank  when  the  ex- 
plosion occurred.*^ 

In  this  case  both  the  shell,  which  is  claimed  to  have 
been  defective  and  the  implement  used  to  discharge  it, 
were  under  the  control  of  defendant  in  error  and  an 
adherence  to  the  doctrine  above  advanced,  which  we 
understand  to  be  the  general  rule  upon  the  subject, 
would  preclude  the  application  of  the  doctrine  of  res 
ipsa  loquitur  in  this  case.  But  apart  from  that  rule 
of  law,  the  facts  in  this  record  do  not  appear  to  us  to 
present  a  proper  case  for  the  application  of  the  doc- 
trine. We  cannot  say  from  the  proofs  in  this  case  that 
**the  thing  speaks  for  itself.**  The  thought  does  not 
necessarily  occur  to  the  mind  when  the  bursting  of  the 
gun  is  thought  of,  that  the  shell  which  was  shot  at  the 
time  was  defective.  Possibly  the  thought  which  would 
most  readily  occur  to  most  persons  is  that  the  burst- 
ing of  the  barrel  was  due  to  some  defect  in  the  barrel, 
inherent  or  otherwise.  One  of  the  theories  of  plaintiff 
in  error  is  that  as  the  **blow  out"  occurred  beyond  the 
front  end  of  the  shell,  it  must  have  been  caused  by  an 
obstruction  in  the  barrel,  which  in  some  way  found  its 
way  into  it.  There  was  no  positive  proof  of  an  obstruc- 
tion in  the  barrel,  but  the  testimony  of  numerous  ex- 
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perts  introduced  by  plaintiff  in  error,  showed  that  a 
very  slight  obstruction  in  a  gun  barrel  might  cause  an 
explosion,  when  a  shot  was  attempted  to  be  fired  from 
it.  A  number  of  shot  guns,  which  plaintiff  in  error 
had  caused  to  be  experimented  with  in  this  manner, 
were  introduced  in  evidence,  showing  breaks  similar 
to  that  in  the  gun  in  question  here.  In  fact  in  one  in- 
stance, where  the  obstruction  was  placed  a  short  dis- 
tance beyond  the  shell  the  result  of  the  firing  of  the 
shell  occasioned  a  bursting  of  the  barrel,  which  was  al- 
most identical  in  every  particular  in  appearance  with 
that  shown  by  the  gun  which  caused  the  injury.  Per- 
sons were  also  introduced  as  witnesses  who  made 
shooting  their  occupation  and  who  were  expert  shots, 
and  also  others  who  were  engaged  as  a  business  in 
testing  shells.  These  witnesses  stated  they  had  seen 
thousands  upon  thousands  of  shells  fired  and  never 
knew  of  one  bursting  a  gun  barrel,  unless  there  was 
an  obstruction  in  the  barrel. 

Upon  the  whole  case,  we  are  of  opinion  that  the 
facts  even  if  taken  most  strongly  against  plaintiff  in 
error,  did  not  tend  to  make  out  a  case  entitling  de- 
fendant in  error  to  a  recovery,  and  that  the  peremp- 
tory instructions  offered  by  the  former  at  the  close  of 
all  the  evidence,  directing  the  jury  to  find  it  not  guilty, 
should  have  been  given. 

The  judgment  of  the  court  below  will  therefore  be 
reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  the  proofs  in  this  case  do  not  tend  to  estab- 
lish the  negligence  charged  against  plaintiff  in  error 
in  the  declaration. 
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Oustaye  Layher^  Appellee,  t.  Chicago-Sandoyal  Coal 

Company,  Appellant. 

1.  Mines  and  minebs — statutory  and  common-law  liability  of 
mine  owner.  Plaintiff,  a  fireman,  was  injured  by  coal  being  dumped 
Into  a  chute  In  a  coal  mine,  without  warning,  and  filed  counts  under 
the  common  law  and  the  statute,  charging  negligence  of  the  mining 
company  in  falling  to  provide  a  reasonably  safe  place  for  work  and 
in  not  giving  warning,  and  because  such  mode  of  dumping  coal 
created  dangerous  conditions  requiring  danger  marks.  HeZd,  that 
the  questions  of  the  company's  negligence,  the  exercise  of  ordinary 
care  by  plalntlft,  and  of  whether  such  injury  was  one  of  the  risks 
incident  to  his  employment,  were  for  the  jury. 

2.  Mines  and  miners — violation  of  statutes  regulating.  Plain- 
tiffs cause  of  action,  under  section  18  of  the  mining  act  of  1899, 
as  amended,  In  force  previously  to  the  act  going  into  effect  July  1, 
1911,  held,  plainly  established  in  suit  brought  after  passage  of  such 
new  act. 

3.  Mines  and  miners — laiolation  of  statutes  regulating.  An  in- 
struction regarding  "wilful  negligence"  and  violation  of  the  mining 
act  in  force  previously  to  the  passage  of  the  act  of  1911,  to  the 
effect  that  plaintiff's  contributory  negligence  is  not  a  defense,  heldy 
not  misleading. 

4.  Statutes — rights  accruing  under  act  repealed.  Where  plain- 
tiff's right  of  action  accrues  under  a  mining  statute  before  the 
passage  of  a  repealing  act,  he  is  entitled  to  avail  himself  of  the 
provisions  of  such  act  as  to  the  duties  of  his  employer,  though  his 
action  is  brought  after  the  repeal. 

5.  Statutes — rights  accruing  under  act  repealed.  Rights  accru- 
ing under  a  statute  which  is  repealed  without  a  saving  clause  are 
preserved  under  section  4  of  chapter  131  of  the  Illinois  Revised 
Statutes,  providing  that  no  new  law  should  be  construed  to  repeal 
a  former  law  as  to  any  right  arising  under  such  law. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  James 
C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 

NoLEMAN  &  Smith  and  W.  F.  Bundt,  for  appellant 
L.  B.  Skippeb  and  Chablbs  F.  Dew,  for  appellee. 
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Mb.  Justice  Hiobeb  delivered  the  opinion  of  the 
court> 

Appellee,  while  in  the  employ  of  appellant,  as 
a  fireman  in  the  engine  room  at  its  mine  at  Sandoval, 
Illinois,  on  the  9th  day  of  January,  1911,  was  injured 
by  being  struck  by  coal  which  was  dumped  down  a 
coal  chute  into  said  engine  room  for  the  purpose  of 
supplying  fuel  for  the  boilers.  Suit  was  brought  by 
appellee  against  appellant  and  the  cause  was  tried  at 
the  January  Term,  1912,  of  the  Circuit  Court  of 
Marion  county,  resulting  in  a  verdict  and  judgment  in 
favor  of  appellee,  for  $500. 

Prior  to  the  time  of  his  injury  appellee  was  em- 
ployed at  the  surface  of  appellant's  mine  as  a  fireman, 
working  on  the  night  shift  and  quitting  about  7:30 
o'clock  in  the  morning.  The  boiler  room  was  a  build- 
ing 40  feet  by  60  feet  in  area  and  had  originally  con- 
tained five  boilers.  At  the  time  of  the  trial,  however, 
two  of  the  boilers  had  been  removed.  All  the  boilers 
faced  the  north  and  in  front  of  them  was  a  passage- 
way  five  feet  in  width,  extending  the  entire  length  of 
the  boiler  room,  which  was  used  by  the  employes  in 
passing  from  one  boiler  to  another.  Between  the  west 
boiler  known  as  No.  1  and  boiler  No.  2  on  the  east  of 
it,  there  was  a  space  about  25  feet  wide  from  which 
one  of  the  original  boilers  had  been  removed.  In  this 
space  was  a  feed  pump  which  supplied  the  boilers  with 
water  and  the  rest  of  it  appears  to  have  been  used  as 
a  coal  bin  for  storing  fuel  for  the  boiler  room,  with 
an  estimated  capacity  from  20  to  30  tons  of  coal. 
There  were  two  or  three  partitions  from  three  to  five 
feet  high,  extending  south  at  right  angles  from  the 
north  wall  to  the  five  foot  passage  way,  to  retain  the 
coal  when  thrown  into  the  boiler  room  through  win- 
dows on  the  north  from  wagons.  But  there  was  no 
retaining  wall  or  partition  between  the  bins  thus 
created,  and  the  five  foot  passage  way,  the  bins  being 
left  open  for  convenience  in  shoveling  ooal  from  them 
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to  be  used  in  the  boilers.  Tliese  bins  on  the  north  of 
the  passage  way  were  never  nsed,  except  when  this 
shaft  was  not  hoisting  coal  and  it  was  necessary  to 
supply  the  boilers  by  hauling  coal  in  wagons  from 
another  one  of  appellant's  shafts.  Some  six  months 
prior  to  the  time  of  the  injury,  appellant  constructed 
a  coal  chute  some  36  feet  long,  6  or  7  feet  wide  with 
side  boards  some  2  feet  high,  extending  from  the  tram- 
way over  which  pit  cars,  from  this  shaft  could  be 
pushed,  at  an  agle  of  about  45  degrees,  down  to  witliin 
about  8  feet  of  the  boiler  room,  into  the  coal  bin  be- 
tween the  two  boilers.  The  point  where  the  coal 
dropped  from  the  coal  chute  to  the  floor,  was  about  8 
feet  south  of  the  five  foot  passage  way  and  the  same 
distance  north  of  the  south  wall.  The  bin  in  which  it 
emptied  was  open  on  the  north  towards  the  passage 
way,  and  when  it  was  empty,  the  coal  would  often  come 
down  the  chute  with  such  momentum  as  to  be  thrown 
over  and  upon  the  passage  way,  and  even  at  times 
strike  the  north  wall  of  the  building,  some  12  feet  from 
the  bin.  When  the  bin  was  filled  to  about  the  height 
of  the  chute,  the  coal  coming  down,  would  be  checked 
by  the  pile  in  front  of  it  and  forced  towards  the  south 
wall.  The  mine  was  not  operated  at  night  for  the  pur- 
pose of  hoisting  coal  and  therefore  no  coal  was  poured 
down  the  chute  into  the  bin,  except  during  the  working 
hours  of  the  day  between  8  o  'clock  a.  m.  and  4 :30  p.  m., 
during  which  time  enough  coal  would  be  dumped  into 
the  bin  to  keep  the  boilers  going  for  24  hours.  The 
firemen  tending  the  boilers  worked  in  three  shifts.  It 
was  the  ordinary  custom  when  coal  was  turned  into 
the  chute  above,  for  the  party  dumping  the  coal  to 
shout  some  word  of  warning,  but  this  custom  was  not 
followed  in  every  instance.  During  the  two  years  of 
appellee's  service  there  had  never  been  any  coal 
thrown  into  the  coal  bin  during  the  night  time.  On  the 
day  of  the  injury,  appellee  had  been  transferred  to  the 
day  shift  to  take  the  place  of  a  day  fireman,  who  was 
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doing  jury  duty.  He  was  not  warned  or  informed  of 
any  new  or  additional  danger  there  might  be  attend- 
ing his  day  work,  by  reason  of  coal  coming  down 
through  the  chute.  When  the  mine  was  running,  the 
noises  attendant  upon  its  operation,  including  those  of 
the  system  controlling  the  passage  of  the  cages  up  and 
down  in  the  shaft,  the  exhaust  of  steam,  the  dumping 
of  coal,  the  running  of  cars  on  the  tramway,  the  con- 
veying of  coal  along  the  passage  way  and  transferring 
it  into  the  fire  boxes,  made  it  difficult  for  a  fireman  of 
ordinary  hearing  to  notice  any  warning  which  might 
be  given  when  coal  was  about  to  be  turned  into  the 
chute  and  this  was  especially  true  in  the  case  of  ap- 
pellee, who  was  hard  of  hearing.  At  the  time  appellee 
was  injured,  he  was  engaged  in  shoveling  coal  from  the 
floor  of  the  bin  into  which  the  chute  emptied,  into  a 
wheelbarrow,  when  a  large  quantity  of  coal  was 
dumped  into  the  chute,  without  any  warning  and  a  por- 
tion of  it  struck  him  with  great  violence  and  injured 
his  leg  and  foot.  His  leg  was  skinned,  his  instep  cut 
across,  the  ligaments  of  his  foot  mashed  and  the  bones 
of  the  foot  broken. 

The  declaration  consisted  of  one  common  law  and 
two  statutory  counts.  The  common  law  count  alleged 
that  appellee  had  no  knowledge  of  the  manner  in 
which  the  chute  was  used  in  the  day  time  or  nature  of 
the  warning  to  be  observed;  that  it  was  the  duty  of 
appellant  in  transferring  him  to  the  new  shift,  to  fur- 
nish him  with  a  reasonably  safe  place  in  which  to  work 
and  use  reasonable  care  to  warn  him  of  the  new  and 
additional  danger  incident  to  employment  in  the  day 
time  caused  by  the  dumping  of  great  quantities  of  coal 
from  a  great  height  through  the  chute,  and  that  appel- 
lant carelessly  and  negligently  dumped  a  large  quan- 
tity of  coal  down  the  chute  upon  appellee  without  any 
warning  and  injured  him. 

The  statutory  counts  were  drawn  under  section  18 
in  relation  to  mines  and  miners,  as  amended  in  1907. 
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It  averred  that  the  act  of  dumping  coal  into  the  chute 
at  the  times  and  in  the  manner  it  was  accustomed  to 
be  done,  created  dangerous  conditions  in  appellee's 
working  place,  which  could  have  been  determined  by 
appellant  from  proper  and  careful  inspection ;  that  ap- 
pellant's  mine  examiner  could  have  observed  the  dan- 
gerous condition  existing  and  should  have  done  so  and 
have  placed  a  conspicuous  mark  thereat  and  reported 
his  finding  to  the  mine  manager ;  that  appellee  should 
not  have  been  permitted  to  enter  the  boiler  room  with- 
out the  direction  of  the  mine  manager,  while  such  dan- 
gerous and  unsafe  condition  existed  at  and  near  said 
coal  chute. 

Appellant  contends  that  the  evidence  in  the  record 
conclusively  shows  there  was  no  cause  of  action  under 
the  common  law  count  of  the  declaration ;  that  the  stat- 
utory counts  do  not  state  a  cause  of  action  and  the 
proofs  show  the  boiler  room  in  question  was  not  such 
a  place  as  either  required  a  danger  mark  to  be  placed 
thereat,  or  required  appellant  to  restrain  appellee  from 
entering  as  provided  by  the  miners  act ;  that  the  right 
of  appellee  to  recover  under  said  second  and  third 
counts  was  purely  a  statutory  right  which  was  re- 
pealed by  the  amendment  of  1911 ;  that  the  court  ad- 
mitted improper  evidence  on  the  part  of  appellee  and 
erred  in  regard  to  the  instructions.  At  the  close  of 
appellee's  evidence,  appellant  offered  a  peremptory  in- 
struction to  the  jury  to  find  it  not  guilty,  which  was 
refused  by  the  court,  and  thereupon  appellant  an- 
nounced that  it  would  offer  no  evidence  in  the  cause. 

The  proofs  upon  examination  appears  to  us  to  dis- 
close conditions  which  made  it  imperative  upon  the 
court  to  refuse  appellant's  peremptory  instruction. 
The  question  as  to  whether  or  not  appellant  was  guilty 
of  the  negligence  charged  and  whether  appellee  was 
in  the  exercise  of  ordinary  care  for  his  own  safety  at 
the  time  he  was  injured  and  also  whether  the  danger 
of  injury  from  coal  coming  down  the  chute  in  the  day 
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time  was  one  of  the  risks  incident  to  appellee's  em- 
ployment which  he  assumed,  were  not  only  properly 
questions  of  fact  to  be  submitted  to  the  jury  but  the 
proofs  also  presented  a  case  which  appears  to  us  to 
have  entitled  appellee  to  a  verdict  in  his  favor.  The 
place  where  appellee  was  employed,  was  plainly  a  dan- 
gerous one  during  the  day  time  while  coal  was  being 
sent  down  the  chute  and  especially  so  for  the  reason 
that  the  times  when  the  coal  would  be  so  dumped,  were 
uncertain.  No  marks  or  warning  were  placed  at  or 
near  the  danger  point  and  appellee  was  permitted  to 
enter  upon  his  work  while  the  unsafe  condition  existed, 
not  under  the  direction  of  the  mine  manager  and  with 
no  notice  from  the  mine  manager  or  any  one  else  of 
the  danger  to  which  he  was  being  subjected. 

Appellee's  proofs  plainly  made  a  case  under  the 
statutory  counts  of  the  declaration  by  virtue  of  sec- 
tion 18  of  the  Mining  Act  as  amended  in  1907.  Appel- 
lee was  injured  on  January  9,  1911,  and  on  July  1, 
1911,  a  new  act  went  into  effect,  revising  the  laws  in 
relation  to  coal  mines  and  repealing  the  act  above  re- 
ferred to.  Under  the  new  act  the  duties  of  the  mine 
examiner  are  materially  changed  and  it  is  claimed  by 
appellant  that  under  this  law  appellant  was  not  re- 
quired to  cause  its  examiner  to  place  marks  as  signals 
of  danger  at  the  place  where  appellee  was  injured. 
Waiving  the  question  as  to  whether  the  construction 
placed  upon  the  new  law  by  appellant  is  correct,  we 
are  of  opinion  that  appellee's  cause  of  action  having 
accrued  to  him  under  the  old  law,  his  rights  must  be 
determined  under  the  law  as  it  then  stood,  notwith- 
standing the  fact  that  the  suit  was  not  brought  until 
September  15,  1911,  after  the  new  law  had  gone  into 
effect. 

The  act  of  1911  in  relation  to  coal  mines  and  subjects 
relating  thereto,  was  intended  in  the  main  to  cover  the 
subjects  included  under  the  former  act  of  1899  with  the 
same  title  and  acts  amendatory  thereof,  and  followed 
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somewhat  the  same  lines;  the  later  act  repealed  the 
former  without  any  saving  clause  as  to  accrued  rights. 
Upon  the  general  question  as  to  whether  such  a  repeal- 
ing act  destroys  all  rights  which  had  accrued  under 
the  former  act,  we  find  there  is  a  conflict  in  the  authori- 
ties. It  is  plain  that  in  many  cases  hardships  might 
ensue  and  injustice  ^e  done  if  accrued  rights  should  be 
thus  destroyed.  It  was  probably  to  meet  such  situa- 
tions that  section  4  of  chapter  131  of  our  Revised  Stat- 
utes, was  enacted  by  our  general  assembly,  providing 
that:  *^No  new  law  shall  be  construed  to  repeal  a 
former  law,  whether  such  former  law  is  expressly  re- 
pealed or  not,  as  to  any  offense  committed  against  the 
former  law,  or  as  to  any  act  done,  any  penalty,  for- 
feiture or  punishment  incurred,  or  any  right  accrued 
or  claim  arising  under  the  former  law,  or  in  any  way 
whatever  to  effect  any  such  offense  or  act  so  com- 
mitted or  done,  or  any  penalty,  forfeiture  or  punish- 
ment so  incurred,  or  any  right  accrued,  or  claim  aris- 
ing before  the  new  law  takes  effect,  save  only  that  the 
proceedings  thereafter  shall  conform,  so  far  as  prac- 
ticable, to  the  laws  in  force  at  the  time  of  such  pro- 
ceeding. If  any  penalty,  forfeiture  or  punishment  be 
mitigated  by  any  provisions  of  the  new  law,  such  pro- 
vision may,  by  the  consent  of  the  party  affected,  be 
applied  to  any  judgment  pronounced  after  the  nevi 
law  takes  effect.  This  section  shall  extend  to  all  re- 
peals, either  by  express  words  or  b^  implication^ 
whether  the  repeal  is  in  the  act  making  any  new  pro- 
vision upon  the  same  subject  or  in  any  other  acf 

This  court,  in  Chicago,  P.  &  St.  L.  E.  Co.  v.  People, 
136  HI.  App.  2,  where  the  same  subject  was  under  con- 
sideration, stated  we  were  of  opinion  that  as  the  law 
stood  in  this  state,  where  the  repealing  act  or  order 
contains  no  saving  clause,  the  section  of  the  law  above 
quoted  stands  as  a  saving  clause.  See  also  Jefferson 
Theatre  Program  Co.  v.  Crejczyk,  125  HI.  App.  1. 

As  appellee 's  right  of  action  had  accrued  before  the 
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passage  of  the  repealing  act,  we  conclude  lie  was  en- 
titled in  this  suit  to  avail  himself  of  the  provisions  of 
the  act  in  force  when  he  was  injured  as  to  the  duties 
owed  to  him  by  appellant.  Appellee  stated  on  the  trial 
that  he  had  become  liable  to  pay  his  nurse  $50,  and  ap- 
pellant moved  to  strike  out  the  answer  for  the  reason 
there  was  nothing  in  the  declaration  on  which  to  base 
a  claim  for  services  of  a  nurse.  Complaint  is  made  by 
appellant  that  the  court  overruled  this  motion.  It  ap- 
pears, however,  that  leave  was  given  appellee  to  amend 
his  declaration  in  that  regard  and  as  it  appears  in  the 
abstract  before  us,  the  declaration  contains  a  state- 
ment including  nurse  hire  among  other  liabilities  in- 
curred by  appellee  in  consequence  of  his  injury. 

Nearly  all  of  the  criticisms  made  by  appellant  in  re- 
gard to  the  court's  rulings  upon  instructions,  are  based 
upon  its  theory  that  as  this  suit  was  brought  since  the 
passage  of  the  repealing  act  above  referred  to,  appel- 
lee could  not  avail  himself  of  his  right  of  action  which 
had  accrued  under  the  former  law,  and  are  disposed 
of  by  what  we  have  above  said.  Additional  criticism 
is  made  however  of  appellee's  fourth  given  instruc- 
tion which  told  the  jury  that  if  appellant  was  guilty  of 
wilful  negligence  as  charged  in  the  additional  counts 
of  the  declaration,  then  and  in  that  case  the  contribu- 
tory negligence  of  appellee,  if  any,  was  not  a  defense 
to  such  counts.  It  is  claimed  that  this  instruction  is 
in  violation  of  the  rule  laid  down  in  the  case  of  Cook 
V.  Big  Muddy-Carterville  Min.  Co.,  249  111.  41,  where 
it  was  held,  that  the  action  given  by  the  statute  was 
for  a  wilful  violation  of  its  provisions  and  there  must 
be  something  more  than  mere  negligence;  that  wilful 
violation  by  a  mine  operator  of  a  provision  of  the  min- 
ing statute  means  a  conscious  failure  to  observe  it. 
While  the  term  wilful  negligence  is  somewhat  of  a  mis- 
nomer, as  it  is  attempted  to  be  here  applied  and  the 
instruction  might  well  have  been  more  carefully  drawn 
in  that  particular,  yet  it  is  plain  that  it  was  the  inten- 
tion of  the  instruction  to  refer  to  the  wilful  violation 
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of  the  statute,  charged  in  the  counts  of  the  declaration 
referred  to  and  the  jury  could  not  have  been  misled 
thereby. 
The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

Mr.  Justice  MoBbide,  having  tried  this  case  in  the 
court  below,  took  no  part  here. 


Joseph  LaYalle^  Superyisor,  Plaintiff  in  Error,  y.  Cora 
Droit  and  Cora  Droits  Executrix^  Defendants  in 
Error* 

1.  WxLLB— devise  of  trunt  fund  for  payment  of  dehU.  On  R  bill 
in  equity  for  accounting  against  the  widow,  individually  and  afl 
executrix  of  a  deceased  village  supervisor,  for  moneys  received 
by  him  from  the  sale  of  real  estate  belonging  to  the  village,  where 
the  will  devised  property  to  the  widow  and  directed  her  to  W 
all  Just  and  lawful  debts  of  deceased,  she  must  be  assumed  in 
law  to  have  individually  taken  such  property  in  trust,  charged 
with  such  burdens  and  for  the  satisfaction  of  the  debts  of  de- 
ceased. 

2.  WnxB — devise  of  trust  fund  for  payment  of  dehts.  The  ao- 
ceptance  of  a  gift  in  a  will,  providing  that  the  donee  is  to  pay 
debts  of  the  testator,  creates  a  personal  liability  of  the  donee 
upon  which  action  may  be  maintained. 

3.  Wills — devise  of  trust  fund  for  payment  of  debts.  An  heir, 
accepting  a  devise  under  a  will,  which  directs  the  payment  of  a 
legacy,  becomes  personally  bound  to  pay  the  same,  even  where 
the  devise  proves  to  be  less  in  value  than  the  l^^cy,  and  pay- 
ment can  be  enforced  in  a  suit  in  equity  against  the  real  estate 
or  by  a  common-law  action  directly  against  the  devisee  on  promlM 
implied  by  the  acceptance  of  the  devise. 

4.  Wills — devise  of  trust  fund  for  payment  of  debts.  Provi- 
sions in  a  will,  consistent  with  an  intention  on  the  part  of  the 
testator  to  have  his  debts  paid  in  the  usual  course  of  administra- 
tion, are  not  sufficient  to  raise  a  trust  in  favor  of  creditors,  hat 
when  he  specially  charges  the  payment  of  his  debts  upon  a  pu^ 
ticular  fund,  a  trust  is  created,  as  against  the  devisee  accepting 
such  fund,  in  favor  of  the  creditors. 
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Error  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  Geoboi 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10»  1913. 

WiJnrwTiMAyry  &  Oglr,  for  plaintijS  in  error. 
•     D.  J.  SxnuLAVAN,  for  defendants  in  error. 

Mb.  Justice  Higbeb  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  fQed  his  bill  in  equity  averring  that 
Camille  W.  Droit  in  the  year  1900  was  elected  and 
qualified  supervisor  of  the  village  of  Cahokia  for  the 
term  of  two  years  and  that  in  March,  1902,  he  was 
again  elected  and  qualified  as  such  supervisor  and  so 
remained  until  March  7,  1906;  that  during  his  terms 
of  oflSce,  he,  by  virtue  of  his  office,  sold  and  conveyed 
lands  belonging  to  the  inhabitants  of  said  village  to 
various  purchasers,  for  which  he  received  the  purchase 
money  amounting  in  the  aggregate  to  the  sum  of 
$3,795.85. 

It  was  further  averred  that  his  successors  in  office, 
including  plaintiff  in  error,  demanded  an  accounting 
from  him  for  said  purchase  moneys  but  that  he  failed 
and  refused  to  account  for  and  pay  over  the  same. 

It  was  further  alleged  in  the  bill  that  said  Camille 
W.  Droit  on  the  23rd  day  of  November,  1907,  died  tes- 
tate leaving  a  will  which  was  admitted  to  probate,  in 
which  he  devised  to  his  wife  Cora  Droit  all  his  real  and 
personal  property  by  the  following  provision,  to-wit: 
*  *  I  bequeath  to  my  beloved  wife  Cora  Droit,  nee  Illin- 
sky,  all  my  real  and  personal  property  to  have  and  to 
hold  and  possess  without  restriction  except  that  she 
has  to  pay  out  of  this  real  estate  and  personal  prop- 
erty all  my  just  and  lawful  debts,  including  two  hun- 
dred dollars  which  I  promised  and  have  not  yet  paid 
to  the  Eoman  Catholic  Church  and  congregation  of 
the  Holy  Family  of  Cahokia,  St.  Clair  county,  Illi- 
nois. ' ' 
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It  was  further  averred  that  Cora  Droit  was  ap- 
pointed executrix  of  the  estate  of  said  Camille  W. 
Droit  on  December  10,  1907;  that  she  duly  qualified 
and  entered  upon  the  discharge  of  her  duties ;  that  the 
testator  died  seized  of  real  and  personal  estate  which 
said  Cora  accepted  and  took  under  the  provisions  of 
said  will,  and  was  receiving  the  benefit  thereof. 

The  bill,  prays  an  accounting  of  the  moneys  re- 
ceived by  said  testator  as  supervisor  and  that  plain- 
tiff in  error  have  a  lien  on  the  land  devised  by  said 
will  to  Cora  Droit  for  the  amount  found  due.  The  bill 
made  Cora  Droit  individually  and  as  executrix  of  the 
will,  parties  defendant  and  in  such  several  rights  she 
interposed  demurrers  to  the  bill.  The  court  sustained 
the  demurrers  for  want  of  equity  and  adjudged  the 
costs  against  plaintiff  in  error  and  such  action  is  as- 
signed by  him  as  error  in  this  court 

The  bill  is  based  upon  the  theory  that  the  aforesaid 
provision  of  the  will  made  all  of  the  testator's  debts 
a  charge  upon  the  property  devised  to  appellee  en- 
f  ordble  in  a  court  of  equity  and  that  appellee  took  such 
property  subject  thereto.  It  is  not  alleged  any  claim 
was  ever  filed  in  the  Probate  Court  against  the  estate 
of  the  testator  to  recover  therefrom  the  moneys 
claimed  in  this  proceeding.  In  plain  language  the  will 
indicates  the  intention  of  the  testator  in  two  respects, 
one  was  to  devise  to  his  wife,  Cora  Droit,  all  his  prop- 
erty both  real  and  personal,  which  description  was  suf- 
ficient to  pass  the  title  to  all  the  property  he  possessed 
at  the  time  of  his  death,  without  a  more  minute  or  par- 
ticular description  of  the  same.  Wilson  v.  Boyce,  92 
U.  S.  325 ;  Knowlton  v.  Dolan,  151  Ind.  81.  The  other 
was,  that  she  should  have,  hold  and  possess  such  prop- 
erty without  restriction,  except  that  out  of  the  same, 
she  must  pay  all  of  the  testator's  just  and  lawful  debts. 
Mrs.  Droit,  the  devisee,  took  possession  of  the  prop- 
erty after  the  death  of  her  husband  and  in  so  doing, 
must  be  assumed  in  law,  to  have  taken  it  charged  witk 
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the  burden  placed  upon  it  by  the  will.  It  is  true  the 
will  named  Cora  Proit  as  executrlK  but  the  direction 
given  was  not  that  she  pay  the  testator's  debts  as 
executrix,  but  that  she  receive  the  property  in  person 
and  that  personally  she  was  to  pay  said  debts  put  of 
such  property. 

In  Brown  v.  Knapp,  79  N.  T.  136,  it  is  said:  '*It  is 
well  settled  that  when  a  legacy  is  given  and  is  directed 
to  be  paid  by  the  person  to  whom  real  estate  is  devised, 
such  real  estate  is  charged  with  the  payment  of  the 
legacy  and  the  rule  is  the  same  when  the  legacy  is  di- 
rected  to  be  paid  by  the  executor,  who  is  the  devisee 
of  real  estate.  If  the  devisee  in  such  case  accepts  the 
devise,  he  becomes  personally  bound  to  pay  the  legacy 
and  he  becomes  thus  bound  even  if  the  land  devised 
to  him  proves  to  be  less  in  value  than  the  amount  of 
the  legacy.  If  he  desires  to  escape  responsibility,  he 
must  refuse  to  accept  the  devise,  if  he  does  accept,  he 
becomes  bound  to  pay  the  whole  amount  of  the  legacy, 
which  he  is  directed  to  pay.  •  •  •  The  payment  of 
such  a  legacy,  can  be  enforced  by  a  suit  in  equity 
against  the  real  estate  or  by  a  common  law  action  di- 
rectly against  the  devisee  upon  the  implied  promise  to 
pay  it — a  promise  implied  by  his  acceptance  of  the 
devise. ' ' 

In  Gridley  v.  Gridley,  24  N.  T.  130,  where  a  will  gave 
all  the  testator's  real  and  personal  estate  to  a  person 
with  a  provision  that  the  donee  was  to  pay  all  the 
testator's  debts,  and  a  certain  annuity,  it  was  held 
that  the  acceptance  of  the  gift  and  the  taking  posses- 
sion of  the  property  devised,  created  a  personal  lia- 
bility of  the  donee,  upon  which  an  action  might  be 
maintained.  Along  the  same  lines  is  the  case  of  Fuller 
v.  McEwen,  reported  in  17  Ohio  St.  288.  In  that  case 
the  will  directed  that  all  the  just  and  lawful  debts  and 
liabilities  of  the  testator,  be  first  paid  and  subsequently 
contained  the  following  provision:  **I  give  and  be- 
queath to  my  son  Alexander  Fuller  all  the  residue  of 
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my  property,  both  real  and  personal,  out  of  which  it 
is  my  will  that  he  pay  all  my  just  debts.*'  In  the 
course  of  the  opinion  in  that  case  it  is  said,  **The 
original  action  is  brought  against  the  defendant  below, 
not  in  his  capacity  and  character  of  executor  of  his 
father's  will;  not  for  the  enforcement  of  the  execution 
of  a  trust  attaching  to  property  bequeathed  to  him  in 
trust  for  the  payment  of  the  amount  due  on  the  note 
remaining  in  the  hands  of  the  plaintiff  below;  but 
against  the  defendant  below  in  his  individual  capacity 
on  his  promise  impUed  by,  and  his  obligations  result- 
ing from,  his  acceptance  of  the  residuary  bequests 
charged  with  the  payment  of  all  the  debts  of  the  es- 
tate. That  the  plaintiff  below  might  have  maintained 
an  action  if  prosecuted  in  due  time  against  the  de- 
fendant below,  as  executor  of  the  will  on  the  note,  is 
very  clear  and  that  he  could  have  gone  into  equity 
and  charged  the  residuary  bequests  as  being  held  by 
the  defendant  below  in  trust  for  the  payment  of  the 
note,  is  equally  clear."  And  it  was  also  further  said, 
that  the  plaintiff  below  had  the  right  to  bring  his  ac- 
tion **  against  the  legatee  in  his  individual  capacity  on 
his  personal  obligation  and  promise  implied  by  law 
from  his  acceptance  of  the  bequest  charged  by  the  will 
with  the  payment  of  the  debts." 

Defendants  in  error  contend  that  in  order  to  subject 
the  property  of  the  testator  to  the  payment  of  debts, 
claims  for  the  same  should  have  been  first  filed  and 
allowed  in  probate.  The  holding  of  the  Supreme  Court 
of  this  state  in  Harris  v.  Douglas,  64  HI.  466,  to  the 
effect,  that  certain  words  of  the  will  there  in  contro- 
versy were  used  with  reference  to  the  provision  of  the 
statute  and  simply  meant  that  the  debts  of  the  testator 
were  to  be  paid  in  due  course  of  administration  and 
under  direction  of  the  County  Court,  is  relied  on  by 
defendants  in  error  to  support  their  contention.  In 
that  case,  however,  the  provisions  of  the  will  relied 
on,  were  that  the  debts  of  the  testator  should  be  paid 
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out  of  any  money  he  might  have,  and  that  so  much  of 
the  property  real  and  personal,  at  the  discretion  of  his 
executor,  should  be  sold,  as  should  be  necessary  to  pay 
his  debts ;  that  after  the  payment  of  said  debts  all  the 
residue  of  his  property,  personal  and  real,  should  be 
divided  in  two  equal  parts,  one  part  of  which  should 
belong  to  his  children  and  the  other  to  his  wife.  The 
language  there  used  is  manifestly  different  from  the 
language  used  in  the  will  of  the  testator  Droit,  where 
he  bequeathed  to  his  wife,  all  his  real  and  personal 
property  with  a  restriction  amounting  to  a  condition 
that  she  pay  out  of  the  same,  all  his  just  and  lawful 
debts.  While  it  is  true  that  loose  expressions  in  a  will, 
consistent  with  an  intention  on  the  part  of  a  testator 
to  have  said  debts  paid  in  the  usual  course  of  adminis- 
tration or  general  provisions  for  the  payment  of  such 
debts,  are  not  sufficient  to  raise  a  trust  in  favor  of 
creditors,  yet  where  the  testator  specifically  charges 
the  payment  of  his  debts  upon  a  fund  named  by  him, 
a  trust  is  created  as  against  the  devisee  taking  the 
fund  so  charged,  in  favor  of  the  testator's  creditors. 
It  clearly  appears  from  the  will  in  this  case,  that  it 
was  the  intention  of  the  testator,  his  wife  should  take 
all  of  his  property  real  and  personal,  as  a  fund  charged 
with  the  payment  of  all  his  debts  and  she  must  there- 
fore be  held  to  have  received  the  property  in  trust  so 
far  as  may  be  necessary  for  the  satisfaction  of  such 
debts. 

The  court  below  should  have  overruled  the  demurrer 
of  defendants  in  error  to  the  bill  of  complaint  and  its 
order  sustaining  the  demurrer  and  dismissing  com- 
plainant's bill  of  complaint  for  want  of  equity  with 
costs  adjudged  against  him,  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remcmded. 
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Hontpeller  Cup  &  Metal  Works,  Appellee,  t.  i.  E. 

Dilsayer  et  aL,  Appellants. 

1.  RjscErncBS — compensation,  A  receiver  appointed  to  manage 
property  until  it  is  redeemed  if  sold  under  the  decree  to  satisfy 
a  debt,  is  entitled  to  reasonable  compensation  for  his  services 
and  to  money  reasonably  expended  in  the  care  and  operation  of 
the  property,  only  to  the  time  of  a  demand  for  possession  made 
by  the  owner  after  the  debt  is  discharged. 

2.  Receivebs — recovery  of  solicitor* 8  fees.  Where  a  receiver 
was  appointed  to  manage  property  until  redeemed  If  sold  under 
the  decree  to  pay  a  debt,  he  is  entitled  to  recover  his  reasonable 
solicitor's  fees  to  the  time  that  a  ciourt  order  was  entered  re- 
moving him,  when  he  refused  to  surrender  possession  to  the 
owner  on  demand  after  the  debt  was  discharged  and  was  re- 
moved by  the  court  on  petition  of  such  owner. 

Appeal  from  the  Circuit  Ck)urt  of  Perry  county;  the  Hon.  Rober 
T.  Cook,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  and  remanded  with  directloziB.  Opinion 
filed  March  10,   1913. 

Spbigg  &  GiLSTBB  and  W,  A,  Schwartz,  for  appel- 
lant. 

B.  W.  Pope  and  W.  0.  Edwards,  for  appellee. 

Mr.  Justice  Higbbb  delivered  the  opinion  of  the 
court. 

No  rights  of  the  Montpeller  Cup  &  Metal  Works, 
the  nominal  appellee,  are  involved  in  this  appeal,  but 
the  controversy  is  between  J.  E.  Dilsaver  and  others, 
who  are  the  owners  of  certain  property  against  which 
appellee  filed  a  bill  for  a  mechanic's  lien  and  S.  R. 
Haines,  who  was  appointed  receiver  of  the  same.  At 
the  time  the  biU  was  filed,  the  property  was  owned  by 
appellant  Dilsaver  and  consisted  of  certain  real  estate 
in  the  town  of  Tamaroa,  Perry  county,  Illinois,  on 
which  was  located  a  flouring  mill,  for  which  appellee 
had  furnished  certain  machinery  and  equipment.  Two 
mortgages  were  also  foreclosed  in  the  same  proceed- 


TouBTH  BiBiBiOT — Maboh^  ldl3.  491 

MoQtpeller  Cup  ft  Metal  WIeb.  t.  Dilsayer,  179  III.  App.  490. 

ings.  At  the  May  Term,  1910,  of  the  Circuit  Court  of 
said  county,  a  decree  was  entered,  finding  there  was 
due  appellee,  the  sum  of  $2,000,  and  the  two  mortgages 
the  sums  of  $300  and  $650  respectively,  together  with 
interest  on  said  mortgage  debts,  and  decreeing  and  or- 
dering a  sale  of  the  premises  to  satisfy  the  debts.  The 
decree  appointed  Samuel  E.  Haines  receiver  '*to  take 
charge  of  and  to  rent,  collect  rents,  operate,  control 
and  manage  said  property  aforesaid,  after  giving  bond 
in  the  sum  of  $6,000  to  be  approved  by  the  circuit  clerk, 
with  full  power  to  act  and  do  whatsoever  may  be  neces- 
sary to  properly  protect  the  interests  of  all  parties 
interested  therein,  until  such  time  as  said  property 
shall  be  redeemed  if  sold  under  this  decree,  or  imtil 
the  further  order  of  this  court/ ^  Under  the  decree 
the  property  was  sold  for  an  amount  sufficient  to  pay 
the  debt,  interest  and  costs,  not  including  therein  any 
compensation  for  the  receiver  or  reimbursement  for 
moneys  expended  by  him  in  the  care  of  the  property. 
S.  E.  Haines,  the  receiver,  became  the  purchaser  at  the 
sale.  Sometime  after  the  sale,  Dilsaver  made  a  writ- 
ten demand  on  the  receiver  for  the  possession  of  the 
property  which  was  refused  and  later,  on  July  25, 1911, 
he  filed  a  petition  asking  for  the  removal  of  the  re- 
ceiver, on  the  ground  that  the  property  had  been  sold 
for  the  full  amount  of  the  debt,  interest  and  cost,  and 
that  therefore  the  necessity  for  continuing  said  re- 
ceiver in  office  had  ceased.  The  receiver  resisted  the 
application  for  his  removal,  but  on  August  11,  1911,  a 
decree  was  entered,  finding  that  Dilsaver  was  entitled 
to  the  possession  of  the  premises,  removing  and  dis- 
charging the  receiver  and  directing  him  to  turn  the 
property  over  to  Dilsaver.  It  was  also  further  decreed 
that  the  order  of  approval  of  the  receiver's  report  en- 
tered at  a  previous  term  of  the  court  be  vacated  and 
that  the  matter  of  the  receiver's  report  be  reserved 
for  future  consideration  of  the  court.  From  that  de- 
cree an  appeal  was  taken  by  the  receiver  Haines,  to 
this  court  where  the  record  was  reviewed  at  the  Octo- 
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ber  term,  1911.  Montpelier  Cup  &  Metal  Works  v. 
Dilsaver,  169  HI.  App.  279.  On  that  appeal  we  ap- 
proved that  portion  of  the  decree  which  ordered  the 
discharge  of  the  receiver,  but  modified  it  so  as  to  give 
the  receiver  a  lien  upon  the  property  therein  described, 
to  secure  him  in  his  proper  charges  and  compensation 
as  receiver,  which  he  might  thereafter  be  found  en- 
titled to  receive.  Afterwards,  on  May  28,  1912,  a  de- 
cree was  entered  in  the  Circuit  Court,  approving  the 
final  report  of  the  receiver,  and  allowing  Mm  the  sum 
of  $2,534  for  money  expended  and  advanced  by  hiTn  in 
the  administration  of  the  property,  in  pursuance  of 
the  order  of  the  court  appointing  him  and  an  addi- 
tional sum  of  $450  for  services  as  such  receiver,  to- 
gether with  $200  as  solicitor's  fees,  making  a  total  of 
$3,184;  which  amount  was  ordered  to  be  paid  by  ap- 
pellant Dilsaver,  within  a  short  time  fixed  by  the  court 
and  in  default  thereof  it  was  decreed  that  the  property 
be  sold  by  the  master  in  chancery  to  satisfy  the  same. 
From  that  decree  this  appeal  is  prosecuted  and  the 
question  presented  is  whether  or  not  the  court  erred  in 
fixing  the  amount  allowed  the  receiver. 

This  court  held  when  the  case  was  here  before  that 
there  was  no  further  need  of  a  receiver,  after  the  in- 
debtedness had  been  discharged,  but  he  refused  to  sur- 
render possession  thereof  and  contested  the  right  of 
Dilsaver  to  such  possession  until  after  the  right  of  Dil- 
saver to  possession  had  been  confirmed  by  this  court 
at  its  October  Term,  1911.  During  the  time  the  re- 
ceiver held  the  property,  he  conducted  the  milling 
operations  at  considerable  loss.  There  was  no  good 
reason  in  law  or  equity  why  he  should  continue  to  hold 
the  property  and  conduct  the  business  after  the  debt 
was  paid.  The  manifest  impropriety  of  his  continuing 
to  operate  the  mill  therafter  is  shown  by  the  fact  that 
while  the  total  amount  of  the  original  debt,  interest 
and  costs  not  including  the  costs  of  the  receivership, 
at  the  time  of  the  sale,  was  $3,139.19,  the  receiver  is 


Fourth  District — Maboh,  1913.  493 

Mlekley  t.  General  Roofing  Mfg.  Co.,  179  III.  App.  493. 


allowed  by  the  order  here  appealed  from,  the  sum  of 
$3,184  for  money  expended  by  him  on  the  property,  his 
compensation  and  solicitor's  fees,  nearly  all  of  which 
amount,  as  appears  from  the  proofs,  was  for  expenses 
incurred  and  services  rendered  after  the  property  had 
been  sold  and  the  indebtedness  paid. 

The  receiver  was  entitled  to  a  reasonable  compen- 
sation for  his  services  prior  to  the  date  of  the  demand 
made  upon  him  by  Dilsaver  for  possession  of  the  prem- 
ises and  to  be  reimbursed  for  such  sums  as  were  rea- 
sonably expended  by  him  in  the  care  and  operation  of 
the  property  during  the  same  period  but  not  after- 
wards. He  is  also  entitled  to  recover  his  reasonable 
solicitor's  fees  up  to  the  time  the  court  below  entered 
the  order  removing  him. 

The  decree  is  therefore  reversed  and  the  cause  re- 
manded with  directions  to  the  court  below,  to  ascer- 
tain the  amount  due  the  receiver  in  accordance  with 
the  views  above  expressed,  to  make  such  amount  a  lien 
upon  said  premises  and  direct  the  sale  of  the  same  to 
satisfy  the  debt,  if  not  paid  within  a  reasonable  time 
to  be  fixed  by  the  court. 

Reversed  a/nd  remanded  with  directions. 


Hargaret  J.  Hiekley,  Appellee,  y.  General  Roofing 
Manufacturing  Company,  Appellant. 

1.  Damagks — permanent  injury  to  realty.  Where  damages  are 
sought  for  the  permanent  injury  to  realty  caused  by  flooding, 
the  measure  thereof  is  the  difference  in  the  fair  market  value  of 
the  premises  before  and  after  the  injury,  and  evidence  not  bear- 
ing on  that  question  is  incompetent. 

2.  Damages — what  evidence  improper  in  action  for  damages 
to  realty.  Whether  an  action  for  damages  to  realty  by  flooding  is 
for  temporary  damages  or  for  the  permanent  injury,  it  is  error 
to  admit  evidence  of  the  inconvenience  suffered  by  plaintiff's 
tenants  as-  bearing  on  the  measure  of  damages. 
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Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M. 
Vandeventeb,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10,  1913. 

Cabtbr,  Collins,  Jones  &  Barker  and  Whitnel, 
Browning  &  Gillespie,  for  appellant. 

M.  V.  Joyce  and  A.  B.  Garrett,  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Appellee  brought  this  suit  against  appellant  to  re- 
cover damages  to  real  estate  owned  by  her,  relying 
upon  the  following  facts  as  shown  by  the  proofs :  She 
is  the  owner  of  two  lots  in  East  St.  Louis,  Illinois,  on 
which  is  a  two-story  brick  building,  divided  into  four 
living  apartments.  The  building  had  a  frontage  of  50 
feet  on  Broadway,  lying  north  of  it,  and  ran  back  126 
feet  to  an  alley  covering  both  of  the  lots.  The  prop- 
erty was  located  in  the  block  between  Seventeenth  and 
Eighteenth  streets  and  between  it  and  Seventeenth 
street  on  the  west,  there  was  one  lot  and  it  was  vacant. 
Across  the  alley  on  the  south  and  extending  from 
Seventeenth  to  Eighteenth  street,  was  appellant  ^s 
plant,  where  it  manufactured  roofing  and  building  pa- 
pers. About  midway  along  the  alley,  appellant  had 
constructed  a  catch  basin  for  the  purpose  of  catching 
water  from  a  trough  and  an  exhaust  pipe  coming  from 
the  plant.  This  catch  basin  is  connected  with  a  sewer 
built  by  appellant,  and  extending  from  it  to  a  man  hole 
at  the  comer  of  the  alley  and  Seventeenth  street,  from 
whence  another  sewer  runs  to  Broadway  to  another 
manhole.  There  is  also  another  ditch  which  runs  diag- 
onally across  the  vacant  lot  west  of  appellee's  prop- 
erty from  near  the  catch  basin  to  the  last  named  man- 
hole. 

Appellant  uses  large  quantities  of  water  in  its  manu- 
facturing processes  and  when  the  plant  was  in  opera- 
tion, a  million  to  a  million  and  a  half  gallons  of  water 
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were  discharged  every  twenty-four  hours  into  the 
sewer  at  the  catch  basin.  It  was  claimed  by  appellee 
that  the  sewer  and  open  ditch  above  referred  to,  were 
unable  to  carry  o£f  this  water  and  that  the  same  over- 
flowed the  vacant  grounds  adjacent  to  her  premises, 
flooded  the  cellar  and  basement  underneath  her  flat 
building  and  overflowed  the  alley  in  the  rear  of  her 
premises  to  a  depth  of  two  feet ;  that  by  reason  thereof 
the  woodwork  and  floors  of  said  building  have  become 
rotted  and  decayed  and  the  building  otherwise  dam- 
aged; that  on  account  of  said  flooding,  appellee  can- 
not obtain  tenants  to  occupy  the  building  and  has  lost 
rents  which  she  might  otherwise  have  obtained  for  the 
same,  to  the  amount  of  $500  a  year  for  the  space  of 
five  years ;  also  that  she  has  thereby  been  deprived  of 
her  ability  to  sell  said  premises  and  the  value  of  the 
same  has  been  destroyed. 

The  jury  returned  a  verdict  in  favor  of  appellee  of 
$1,200,  and  the  court  entered  a  judgment  for  that 
amount.  It  is  rather  difficult  to  ascertain  from  the 
declaration,  whether  plaintiff  was  suing  for  temporary 
damages  occasioned  by  loss  of  rent,  or  for  the  per- 
manent injury  to  the  freehold,  but  as  the  damages 
claimed  in  the  declaration,  were  $8,000,  we  assume  that 
her  suit  was  intended  to  cover  permanent  damages. 
Upon  the  trial,  appellee  was  permitted,  over  objection 
of  counsel  for  appellant,  to  introduce  testimony  as  to 
the  amount  of  rent  she  had  been  deprived  of,  by  rea- 
son of  the  flooding  of  her  premises  and  her  consequent 
loss  of  income  from  that  source.  Also  that  her  tenants 
were  at  times  deprived  of  the  use  of  their  back  yards 
and  sheds  and  that  they  could  not  keep  any  coal  in  their 
cellars  and  suffered  other  inconveniences  and  annoy- 
ances. She  was  also  permitted  to  show  how  much  the 
property  had  depreciated  in  value  by  reason  of  such 
injury. 

In  pursuance  of  the  theory  which  admitted  this  evi- 
dence the  court  gave  instruction  No.  1  for  plaintiff, 
which  was  as  follows :    ' '  The  court  instructs  the  jurj^ 
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that  if  you  believe  from  the  preponderance  of  the  evi- 
dence in  this  case,  that  the  defendant  discharged  or 
caused  to  be  discharged  from  its  plant  or  premises, 
large  quantities  of  water  in  such  manner  that  the  same 
flooded  the  plaintiff's  said  premises,  and  if  you  fur- 
ther believe  from  the  evidence  that  the  plaintiff  was 
injured  in  her  possession  and  in  the  use  and  enjoy- 
ment of  her  said  premises  and  that  she  was  injured 
in  her  income,  derived  from  her  said  property,  and 
that  the  sale  value  of  said  property  has  depreciated 
by  reason  of  the  flooding  of  said  premises,  then  in  such 
case  your  verdict  should  be  for  the  plaintiff.'*  The 
theory  adopted  by  the  court  in  admitting  the  above 
evidence  and  in  giving  the  said  instruction,  appears 
to  contemplate  the  right  of  appellee  to  recover  both 
for  her  loss  of  rents  and  other  temporary  injuries  and 
also  for  permanent  injury  to  the  property.  If  we  treat 
the  declaration  as  intended  to  present  a  case  for  per- 
manent damages,  then  the  measure  of  damages  was 
the  difference  in  the  fair  market  value  of  the  premises 
before  and  after  the  injury  to  the  same,  and  evidence 
not  bearing  upon  that  question  would  be  incompetent. 
Kankakee  &  S.  E.  Co.  v.  Horan,  131  111.  238;  Sanitary 
Dist.  of  Chicago  v.  Herbert,  108  HI.  App.  532;  Same 
V.  Pearce,  110  HI.  App.  592;  Sterling  Hydraulic  Co. 
V.  Gait,  81  111.  App.  600. 

In  any  event  it  was  error  to  admit  evidence  of  the 
inconvenience  suffered  by  appellee's  tenants  as  bear- 
ing upon  the  question  of  the  amount  of  damages  ap- 
pellee was  entitled  to  recover.  In  City  of  Dixon  v. 
Baker,  65  HI.  518,  which  was  an  action  against  the  city 
to  recover  damages  for  flowing  surface  water,  upon  a 
lot  by  raising  the  grade  of  a  street  and  sidewalk,  it 
was  said,  * '  The  plaintiff  had  no  right  to  recover  dam- 
ages for  inconvenience  to  his  tenants,  or  injury  to 
other  personal  property.  He  could  only  recover  for 
injury  to  the  building  or  premises,  or  loss  sustaiaed 
by  l^iTn  in  consequence  of  the  flowage  of  the  water.   The 
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damages  caused  by  loss  or  inconvenience  to  others,  ap- 
pertains wholly  to  them/^ 

For  the  errors  in  the  trial  of  this  case  above  indi- 
cated, the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Josle  Newell,  Administratrix,  Appellee,  t.  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
Appellant. 

1.  EviDENCfB — when  coroner's  verdict  U  admissible.  In  an  ac- 
tion for  wrongful  death,  the  verdict  of  the  coroner's  jury,  finding 
that  deceased  came  to  his  death  by  being  run  over  by  defendant's 
switch  engine,  is  properly  admitted  when  there  Is  proof  that  it 
was  filed  in  the  office  of  the  circuit  clerk. 

2.  IirsTBtrcnoNS — <u  to  presumption  in  favor  of  care  for  self- 
preservation.  In  an  action  for  wrongful  death,  an  instruction  to 
the  effect  that  if  no  one  saw  the  accident,  the  jury  are  war- 
ranted in  finding  from  the  instinct  of  self-preservation  that  de- 
ceased was  in  the  exercise  of  ordinary  care  for  his  own  safety, 
unless  the  jury  believe  deceased  was  under  the  influence  of  liquor 
so  as  to  make  him  incapable  of  exercising  ordinary  care,  or  to 
make  him  reckless,  or  that  there  were  other  circumstances  indi- 
cating want  of  ordinary  care,  may  be  given. 

3.  Appeals  and  ebbobs — remarks  of  counsel.  In  an  action  for 
th«  death  of  plaintiff's  intestate,  killed  by  defendant's  switch  en- 
gine, a  remark  by  plaintiff's  counsel  In  his  closing  argument  that, 
"I  have  my  ideas  about  this  case,  notwithstanding  what  the  em- 
ployes of  the  defendant  might  have,  who  had  to  swear  this  to  hold 
their  job  with  the  company,"  though  improper,  is  not  reversible 
error  when  promptly  withdrawn  on  objection  of  opposing  counsel 
and  the  jury  are  instructed  to  disregard  it 

4.  Appeal  akd  ebbob — when  judgment  is  sustained.  In  an  ac- 
tion for  wrongful  death,  where  deceased  was  killed  by  defendant's 
switch  engine,  a  judgment  for  $1,300.00  is  sustained  where  it 
appears  from  a  consideration  of  the  whole  case  that  substantial 
justice  was  done. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.    Heard  in  this  court  at  the  October  term» 

TOL.  OLXXIX  82 
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1912.    Affirmed.    Opinion  iUed  March  10,  1913.    Rehearing  d^ed 
May  28,  1913. 

P.  J.  KoLB  and  W.  F.  Soott,  for  appellant ;  Bobebt 
J.  Caby^  of  counsel. 

4 

Sieoel  Capbl  and  Dobbis  &  Lewis,  for  appellee. 

Mb.  Justice  Hiobeb  delivered  the  opinion  of  the 
court. 

George  NeweU  was  mn  over  and  killed  by  a  freight 
engine  or  car  on  the  tracks  of  appellant,  in  the  city  of 
Harrisburg,  Illinois,  October  2,  1910.  Appellee,  Josie 
Newell,  his  widow,  was  appointed  administratrix  of 
his  estate  and  as  snch  brought  suit  to  recover  dam- 
ages for  his  death.  The  declaration  which  consisted 
of  three  counts  charged  first,  that  while  NeweU,  with 
due  care  was  attempting  to  cross  appellant's  railroad 
on  a  street  of  said  city,  the  servants  of  appellant  so 
carelessly  and  improperly  propelled  and  ran  a  loco- 
motive engine  on  said  railroad,  upon  and  against  him, 
that  he  was  thereby  killed;  second,  that  appellant 
failed  to  comply  with  the  statutory  duty  to  ring  the  bell 
or  sound  a  whistle  before  reaching  the  crossing;  and 
third,  that  appellant  failed  to  ring  a  bell  or  sound  a 
whistle  a  reasonable  time  before  starting  the  engine 
within  the  corporate  limits  of  said  city. 

Appellant  seeks  by  this  appeal  to  reverse  the  judg- 
ment of  the  court  below  in  favor  of  appellee  for 
$1,300.  One  of  the  grounds  relied  on  by  appellant,  is 
that  the  facts  in  the  case  did  not  warrant  a  recovery 
by  appellee  because  they  failed  to  show  either  neg- 
ligence on  the  part  of  appellant  or  due  care  on  the 
part  of  appellee.  As  disclosed  by  the  proofs,  appel- 
lant's right  of  way  and  tracks  run  nearly  north  and 
south  across  Walnut  street,  a  street  running  east  and 
west  in  said  city  of  Harrisburg.  Walnut  street  was 
crossed  by  the  main  track  of  appellant's  railroad  and 
some  four  switches,  one  of  which  ran  to  a  flouring 
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mill,  located  a  short  distance  south  of  the  street  and 
east  of  a  switch  track,  that  led  o£f  to  a  coal  mine. 
North  of  the  street  some  200  feet,  another  switch  left 
the  flouring  mill  track  on  the  south  and  extended  in  a 
southerly  direction  to  a  coal  mine,  known  as  O'Gara 
Mine  No.  2,  Harrisburg  is  a  county  seat  with  a  popu- 
lation of  some  7,000  inhabitants.  The  business  part  of 
the  city  was  located  and  the  greater  number  of  the  in- 
habitants resided,  west  of  the  railroad,  but  there  were 
quite  a  large  number  of  people  living  east  of  the  tracks, 
who  together  with  people  residing  in  neighboring 
towns  in  that  direction,  crossed  over  the  tracks  at  Wal- 
nut street  in  going  to  and  coming  from  the  city.  Wal- 
nut street  was  66  feet  wide  and  the  center  of  it  west  of 
the  track,  was  paved  for  the  width  of  25  feet.  There 
were  no  sidewalks  across  the  railroad  tracks  and 
pedestrians  were  accustomed  to  cross  over  the  tracks 
in  the  middle  of  the  street  where  the  teams  traveled. 

Deceased  was  a  coal  miner,  living  at  GasMns  City, 
one  mile  east  of  Harrisburg  and  worked  in  a  mine  lo- 
cated within  the  city  limits.  He  was  48  years  of  age 
and  earned  from  $2.49  to  $2.70  a  day,  when  the  mine 
was  running,  which  was  about  half  the  time.  He  was 
seen  in  Harrisburg  during  the  afternoon,  where  he  ap- 
pears to  have  taken  one  or  more  drinks  of  whiskey. 
About  3  p.  M.  he  left  the  city  and  went  home  upon  an 
errand  but  afterwards  came  back  again.  Where  he 
went  and  what  he  did  after  his  return  to  the  city,  is 
not  clearly  shown  by  the  evidence.  At  about  6 :30  p.  m. 
he  was  seen  near  a  restaurant,  in  the  neighborhood  of 
appellant's  depot  about  a  block  south  of  the  street 
crossing  in  question,  and  was  later  seen  going  along 
the  railroad  tracks  towards  Walnut  street.  At  about 
7:30  p.  M.  he  was  seen  east  of  the  railroad  track  on 
Walnut  street  some  50  or  60  feet  from  the  crossing, 
where  he  met  and  spoke  to  some  friends,  and  then  pro- 
ceeded towards  the  crossing.  Shortly  afterwards  his 
body  was  found  between  the  rails  of  the  track  leading 
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to  the  mill  a  little  south  of  the  center  of  Walnut  street, 
while  the  head,  which  had  heen  severed  from  the  body, 
Was  found  at  a  point  west  of  the  track  and  further 
north,  but  within  the  limits  of  the  city.  There  was 
evidence  tending  to  show  that  his  hat  was  found  still 
further  north  beyond  the  limits  of  the  city,  and  also 
further  evidence  that  it  was  found  within  some  18 
inches  of  his  head.  No  one  saw  Newell  at  the  time  he 
was  killed,  and  the  exact  manner  in  which  he  was  struck 
and  run  over,  cannot  be  ascertained. 

A  yard  engine  of  appellant  in  charge  of  a  switching 
crew,  left  the  round  house  about  three  quarters  of  a 
mile  north  of  the  Walnut  street  crossing  at  7  o^clock 
in  the  evening  and  came  south  towards  the  crossing. 
The  crew  proceeded  with  their  work  and  in  the  course 
of  it,  switched  a  car  from  a  track  west  of  the  main 
track  to  the  flouring  mill  track,  which  was  the  second 
track  east  of  the  main  track.  The  engine  was  coupled 
to  the  south  end  of  the  car,  with  the  head  of  the  engine 
towards  the  car  and  the  tender  towards  the  south.  In 
this  position  the  car  was  hauled  south  across  Walnut 
street  on  to  the  main  track  and  stopped  a  short  dis- 
tance south  of  the  street.  It  was  then  pushed  north 
again,  over  what  was  known  as  a  cross-over,  to  a  team 
track,  south  of  the  main  track,  recrossing  Walnut 
street  in  its  course  and  proceeding  to  a  point  north  of 
a  switch,  leading  off  of  that  track  to  the  mill  track  fur- 
ther east.  In  order  to  place  the  car  where  the  crew 
wanted  it,  it  was  desired  to  shift  the  engine  from  the 
south  to  the  north  end  of  it  and  this  was  done  by  mak- 
ing what  is  called  a  running  switch.  After  the  engine 
and  car  had  gotten  in  motion,  the  car  was  cut  loose  and 
the  engine  proceeded  south  down  the  mill  track  ahead 
of  the  car,  a  switch  was  then  thrown  behind  the  en- 
gine, allowing  the  car  to  pass  on  the  track  leading  to 
O'GaraMineNo.  2. 

There  is  some  controversy  as  to  whether  the  engine 
stopped  before  it  reached  the  Walnut  street  crossing 
and  later  proceeded  at  a  slower  rate  of  speed  to  the 
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south  side  of  the  street,  or  whether  it  crossed  over  the 
street  as  a  part  of  its  running  switch  without  making 
any  stop  before  reaching  it.  In  any  event,  almost  im- 
mediately after  it  stopped  south  of  the  street,  an  alarm 
was  given  that  a  man  had  been  killed  and  the  crew, 
upon  going  back  to  the  street,  found  the  body  and  head 
of  deceased  as  above  described. 

If  the  engine  in  fact  stopped  north  of  Walnut  street 
after  cutting  loose  from  the  car  and  then  again  went 
south  preceded  by  the  conductor  and  the  brakeman  at 
the  rate  of  from  three  to  four  miles  an  hour  as  claimed 
by  some  of  the  witnesses  for  appellant,  it  seems  re- 
markable that  no  one  connected  with  the  crew  saw  de- 
ceased before  or  at  the  time  he  was  struck.  But  it  is 
evident  beyond  controversy,  from  all  the  surroundings 
that  he  was  struck  and  run  over  by  the  tender  and 
engine  and  the  plain  inference,  from  the  evidence,  is 
that  he  was  struck  while  he  was  on  the  street  crossing. 
There  was  evidence  tending  to  show  that  deceased  was 
intoxicated  or  was  under  the  influence  of  liquor  shortly 
prior  to  his  death,  and  there  was  an  odor  of  whiskey 
at  the  place  where  the  body  lay. 

On  the  trial  the  last  witness,  who  saw  him  alive,  and 
only  a  short  time  before  he  was  struck,  testified  that 
he  was  sober.  The  evidence  as  to  the  speed  at  which 
the  engine  was  running,  whether  the  bell  was  ringing 
or  whistle  sounding  and  whether  there  was  a  light  on 
the  south  end  of  the  tender,  was  conflicthig  and  irre- 
concilable, but  upon  the  whole  appears  to  us  sufficient 
to  sustain  the  verdict  in  favor  of  appellee. 

Appellant  complains  that  the  verdict  of  the  coro- 
ner's inquest  upon  the  deceased,  was  improperly  ad- 
mitted in  evidence,  both  because  the  verdict  offered  in 
evidence  did  not  contain  the  file  mark  of  the  circuit 
clerk  signed  by  said  clerk  and  because  it  contained 
statements  beyond  the  province  of  the  jury.  The 
proofs  in  the  case  plainly  show  that  the  verdict  was 
filed  in  the  office  of  the  circuit  clerk,  and  the  finding  of 
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the  jury,  which  was  the  deceased  came  to  his  death  by 
being  run  over  by  an  engine  of  appellant  while  it  was 
*4n  the  act  of  making  a  running  switch  on  the  back 
track  at  Walnut  street  crossing  in  the  city  of  Harris- 
burg,  cotmty  of  Saline,  state  of  Illinois, ' '  does  not  ap- 
pear to  us  to  contain  matter  rendering  it  inadmissible 
as  evidence  in  this  case.  It  does  not  attempt  to  charge 
appellant  with  negligence  in  causing  the  death  of  New- 
ell but  simply  states  the  occurrence  without  seeking  to 
fix  legal  responsibiUty  for  the  injuries  inflicted.  Under 
these  circumstances  the  verdict  was  properly  admitted. 

The  complaint  is  made  by  appellee  of  instruction  No. 
10  given  for  appellee.  That  instruction  was  as  fol- 
lows :  *  *  Upon  the  question  of  whether  George  Newell 
was  in  the  exercise  of  ordinary  care  for  his  own  safety, 
when  he  lost  his  life,  the  court  instructs  you  that  if  you 
believe  from  the  evidence,  that  he  was  killed  while  at- 
tempting to  cross  the  railroad  track  on  Walnut  street, 
and  that  no  one  saw  the  accident,  then  you  are  war- 
ranted in  finding  from  the  well  known  instinct,  which 
men  ordinarily  have  to  try  to  preserve  their  lives  and 
not  destroy  them,  that  he  was  in  the  exercise  of  or- 
dinary care  for  his  own  safety ;  unless  you  further  be- 
lieve from  the  evidence  that  said  George  Newell  was 
under  the  influence  of  intoxicating  liquor  to  such  an 
extent  as  to  render  him  incapable  of  exercising  such 
ordinary  care  or  as  to  make  him  reckless  or  that  there 
were  other  circumstances  indicating  a  want  of  such 
ordinary  care.  * ' 

In  Illinois  Cent.  E.  Co.  v.  Nowicki,  148  111.  29,  it  was 
held  that  where  no  one  saw  the  killing,  direct  testi- 
mony as  to  care  was  not  necessary,  but  might  be  in- 
ferred from  the  circumstances  of  the  case  as  shown  by 
the  evidence. 

In  Collison  v.  Illinois  Cent.  E.  Co.,  239  111.  532,  it  is 
stated  in  the  opinion:  ^'It  is  true  that  there  is  an 
instinct  of  self-preservation  common  to  all  and  that 
such  instinct  raises  a  presumption  against  an  afl&ima- 
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tive  act  tending  to  destroy  life,  such  as  suicide,  and 
raise  a  presumption  as  to  the  conduct  of  a  person 
where  there  is  a  known  danger  to  be  avoided."  And 
further  **  where  there  is  no  eye-witness  to  the  killing 
of  a  person,  his  administrator  may  establish  the  exer- 
cise of  ordinary  care  on  the  part  of  the  deceased  by 
the  highest  proof  of  which  the  case  is  capable. ' ' 

The  court  in  Chicago  Terminal  Transfer  E.  Co.  v. 
Eeddick,  131  HI.  App.  515,  lays  down  the  rule  to  be  that 
**the  presumption  of  law  must  be  where  the  fact  is 
not  susceptible  of  direct  proof  that  a  person  '  does  not 
voluntarily  incur  danger  or  the  risk  of  death,'  and  that 
in  view  of  the  known  conditions  he  was  exercising  due 
care  for  his  own  safety.''  To  the  same  effect  is  the 
language  of  the  court  in  Chicago  &  E.  I.  R.  Co.  v. 
Heerey,  203  111.  492,  where  the  court,  speaking  by  Mr. 
Justice  Cartwright  says:  *'It  is  true  that  where  the 
fact  is  not  susceptible  of  direct  proof  it  may  be  in- 
ferred from  the  circumstances,  and  the  plaintiff  may 
be  aided  by  the  presumption  that  a  person  does  not 
voluntarily  incur  danger  or  the  risk  of  death.  But 
that  does  not  effect  the  question  where  the  burden  of 
proof  rests.  In  a  case  where  a  person  is  killed  and 
there  are  no  eye-witnesses  to  the  accident,  there  is  no 
dispute  that  the  burden  of  proof  rests  on  the  plaintiff 
to  show  due  care  on  the  part  of  the  deceased,  but  if 
there  are  no  eye-witnesses  and  no  direct  proof  he  is  en- 
titled to  the  benefit  of  the  presumption." 

We  think  the  instruction  falls  within  the  general  rule 
laid  down  in  the  above  cases  and  that  the  court  did 
not  err  in  giving  it. 

The  criticism  of  other  instructions  given  for  appel- 
lee have  been  considered  by  us  but  we  do  not  think  they 
are  well  founded,  nor  are  they  of  sufl5cient  importance 
to  necessitate  discussion  here. 

The  principles  declared  in  appellant's  refused  in- 
structions appear  so  far  as  they  are  correct,  to  have 
been  fully  covered  by  the  instructions  given  for  it. 

Complaint  is  made  by  appellant  of  the  following 
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language  used  by  one  of  the  attorneys  for  appellee  in 
his  closing  argument  to  the  jury:  **I  have  my  ideas 
about  this  case,  notwithstanding  what  the  employes  of 
the  defendant  might  have,  who  had  to  swear  tliis  to 
hold  their  job  with  the  company.*'  Appellant  ob- 
jected to  this  remark  and  thereupon  the  counsel  who 
made  it,  stated  to  the  court  **I  withdraw  the  remark." 
Cotmsel  for  appellant  then  said  to  the  court,  * '  I  desire 
a  ruling  upon  this  question"  and  the  court  replied,  "I 
understand  the  remark  is  withdrawn."  This  remark 
was  improper  and  stated  as  a  fact,  something  that  was 
not  in  proof.  It  could  only  have  been  made  for  the 
purpose  of  improperly  influencing  the  jury.  Counsel 
for  appellee  recognized  this  fact  and  to  avoid  the  ef- 
fect of  the  imprudent  remark,  offered  an  instruction 
which  was  given  by  the  court  telling  the  jury  that  they 
should  not  consider  any  statement  made  by  counsel  in 
argument  of  the  cause,  not  based  on  the  testimony, 
and  that  any  statement  made  by  counsel  in  argument 
of  the  cause,  which  had  been  withdrawn,  should  not  be 
considered  by  them  in  arriving  at  a  verdict.  It  has 
become  more  and  more  the  custom  of  courts  of  appeal 
to  take  notice  of  improper  remarks  of  attorneys,  in  a 
case,  uttered  for  the  purpose  of  gaining  undue  advan- 
tage over  their  opponents,  and  in  many  cases  their 
clients  have  been  made  to  suffer  by  the  reversal  of  a 
judgment  on  that  account.  We  believe  the  general  ef- 
fect of  such  decisions  has  been  to  elevate  the  practice 
atid  to  further  the  cause  of  justice.  But  while  we  have 
given  the  words  used  in  this  case,  careful  attention,  we 
do  not  think  in  view  of  the  fact  that  they  were  promptly 
withdrawn  by  the  counsel  uttering  them,  when  his  at- 
tention was  called  to  them,  and  the  further  fact  that 
the  same  counsel  caused  an  instruction  to  be  given, 
telling  the  jury  to  disregard  them,  that  the  conditions 
are  such  as  to  warrant  us  in  causing  the  client  to  suf- 
fer for  the  improper  remarks  of  her  attorney.  We  are 
especially  inclined  to  this  conclusion  for  the  reason 
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that  the  verdict  in  this  case  is,  under  all  the  circum- 
stances, so  small  as  to  warrant  the  belief  that  the  jury 
could  not  have  been  seriously  influenced  by  the  re- 
marks referred  to. 

A  consideration  of  the  whole  case  leads  us  to  the  be- 
lief that  substantial  justice  has  been  done  and  the  judg- 
ment of  the  court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 


Harry  Cunningham,  Appellee,  y.  Illinois  Central  Rail- 
road Company  et  al.,  Appellants. 

1.  New  trial — newly-dUcovered  evidence.  A  motion  for  new 
trial  on  the  ground  of  newly-discovered  evidence  is  properly  denied 
where  the  evidence  is  merely  cumulative  and  furnishes  no  addi- 
tional light  on  the  questions  at  issue. 

2.  Railroads — iise  of  other  crossings  in  the  Xocality  of  the  acci- 
dent. In  a  personal  injury  action  where-  plaintiff,  crossing  the 
tracks  at  a  private  crossing,  is  injured  by  defendant's  engine,  tes- 
timony as  to  the  use  made  of  such  crossings  in  that  locality  is 
admissible  to  show  acquiescence  of  the  company. 

3.  Railroads — question  of  fact.  Where  plaintiff  is  injured  while 
crossing  defendant's  tracks,  the  nature  of  the  crossing  is  a  ques- 
tion to  be  determined  by  the  jury  from  all  the  facts  and  circum- 
stances in  evidence. 

4.  Railroads — care  toward  licensee.  In  a  personal  injury 
action,  an  instruction  that,  if  "plaintiff  was  on  the  railroad  right 
of  way  where  he  was  injured,  simply  by  the  acquiescence  of  the 
railroad  company,  he  was  a  mere  licensee  and  the  defendants 
would  owe  him  no  other  or  greater  duty  as  to  his  safety  than 
if  he  were  a  trespasser"  is  properly  refused  where  deceased  was 
struck  while  on  a  crossing. 

5.  Railroads — duty  of  care  to  persons  walking  along  tracks, 
A  railroad  owes  no  duty  to  a  person  walking  along  its  tracks 
without  its  invitation,  either  express  or  implied,  except  to  refrain 
from  wantonly  or  wilfully  injuring  him  and  to  use  reasonable 
care  to  avoid  injury  to  him  after  he  is  discovered  in  peril;  and 
it  makes  no  difference  in  that  respect  whether  he  is  a  trespasser, 
a  mere  licensee,  or  one  who  is  on  the  tracks  by  mere  sufferance 
without  objection  by  the  company. 
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6.  Railboadb — duty  to  persons  crossing  tracks.  Where  plain- 
tiff is  injured  while  crossing  defendant's  tracks,  his  right  to  be 
there  and  the  duty  owed  him  by  the  railroad  company  depend  in  a 
large  degree  upon  the  circumstances  surrounding  the  maintenance 
of  the  crossing  at  that  point  by  the  company. 

7.  iNBTBucnoNB — OS  to  preponderance  of  evidence.  In  a  per- 
sonal injury  action  an  instruction  that  the  Jury  should  take  into 
consideration  the  number  of  witnesses  testifying  on  any  particular 
point  or  issue  in  the  case,  and  if  they  found  a  greater  number  had 
testified  to  certain  facts  on  behalf  of  one  party  than  had  testified 
to  the  contrary  on  behalf  of  the  other  party,  and  they  believed 
the  credibility  of  the  greater  number  equal  to  that  of  the  lesser 
number,  then  they  should  find  the  preponderance  of  the  evidence 
upon  the  side  of  the  greater  number,  is  properly  refused,  since 
it  ignores  the  probative  force  of  circumstances  appearing  in  evi- 
dence apart  from  the  testimony  of  witnesses. 

8.  Damages — when  not  excessive,  A  Judgment  for  |8,000  for 
injuries  to  plaintiff,  a  boy  of  eight  years  old,  resulting  in  the  loss 
of  a  foot  is  not  so  excessive  as  to  call  for  a  reversal. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  £.  Hadixy,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.     Opinion  filed  March  10,  1913. 

Webb  &  Webb,  for  appellee. 

BuEBOUGHS  &  Ryder  and  C.  E.  Pope,  for  appellants; 
ChabliEs  a*  Sohmettau,  of  counsel. 

Mb.  Justice  Higbbb  delivered  the  opinion  of  the 
court. 

On  September  30,  1906,  appellee,  Hany  Cunmng- 
ham,  who  was  then  eight  years  of  age,  suffered  the  loss 
of  his  right  foot,  which  was  run  over  and  cut  off  by 
one  of  the  front  wheels  of  a  locomotive  engine  belong- 
ing to  the  Toledo,  St.  Louis  &  Western  Railroad  Com- 
pany, while  said  engine,  attached  to  a  passenger  train 
was  running  over  the  track  of  the  Illinois  Central  Rail- 
road Company,  near  a  coal  washer  located  about  a 
quarter  of  a  mile  east  of  the  village  of  Glen  Carbon  in 
Madison  county,  Illinois.  He  brought  suit,  by  Joseph 
Flannery  his  next  friend,  to  the  March  Term,  1910,  of 
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the  Circuit  Court  of  said  county  against  both  of  said 
railroad  companies  to  recover  damages  for  his  in- 
juries. 

The  first  trial  does  not  appear  to  have  proceeded  to 
a  verdict  but  subsequently  there  was  another  trial, 
which  resulted  in  a  judgment  in  favor  of  appellee  for 
$10,548  against  both  defendants,  from  which  an  appeal 
was  taken  by  them  to  this  court.  At  the  October  Term, 
1911,  this  court  reversed  the  judgment  and  remanded 
the  cause.  Thereafter  another  trial  was  had,  result- 
ing in  a  verdict  for  appellee  for  $8,000,  and  a  judg- 
ment for  a  like  amount.  The  defendants  below  have 
again  brought  the  cause  to  this  court  for  review,  in- 
sisting that  the  last  judgment  should  be  reversed  for 
the  reason  that  the  verdict  is  contrary  to  the  law  and 
the  evidence  and  the  court  committed  errors  in  the 
trial  of  the  cause.  No  change  appears  to  have  be^n 
made  in  the  declaration  at  the  last  trial  of  the  cause, 
the  purport  of  which  and  the  statement  of  the  case,  are 
so  clearly  set  forth  in  the  former  opinion  of  this  court, 
that  it  is  unnecessary  to  repeat  the  same  here.  At  the 
close  of  all  the  evidence  on  the  last  trial,  appellants 
each  requested  the  court  to  peremptorily  instruct  the 
jury  to  find  it  not  guilty  and  they  claim  that  under  the 
evidence  produced,  these  instructions  should  have  been 
given,  assigning  as  reasons  therefor,  that  the  evidence 
showed  appellee  was  not  on  the  crossing  when  he  was 
injured,  that  in  any  event  he  was  a  trespasser,  that 
he  was  not  using  the  crossing  for  highway  purposes, 
that  he  was  not  exercising  care  for  his  own  safety  and 
that  neither  railroad  company  was  negligent.  The 
crossing  upon  which  appellee  claims  to  have  been  at 
the  time  he  was  struck  by  the  engine,  was  not  a  public 
highway,  but  had  been  'constructed  some  six  months 
prior  to  the  time  appellee  was  injured,  by  the  Illinois 
Central  Eailroad  Company,  one  of  the  appellants,  near 
a  coal  washer  of  the  Madison  coal  corporation.  Planks 
had  been  placed  between  the  rails  of  the  tracks  and 
approaches  built  from  a  street  in  Glen  Carbon,  run- 
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ning  parallel  with  and  near  to  the  railroad  tracks. 
The  crossing  appears  from  the  evidence,  to  have  been 
used  with  the  knowledge  and  consent  of  the  railroad 
company,  by  the  public  generally  in  passing  between 
the  main  part  of  the  village  on  the  north  of  the  tracks 
and  the  coal  washer  and  dwelling  houses  located  near 
there  on  the  south  side  of  the  tracks. 

The  claim  of  appellant  that  appellee  was  a  tres- 
passer, even  if  he  was  on  the  crossing  at  the  time  he 
wa^  struck,  involving  as  it  does,  the  right  of  the  pub- 
lic generally  to  use  the  crossing  by  invitation  or  other- 
wise, was  fully  considered  when  the  case  was  here  be- 
fore and  decided  adversely  to  the  contention  of  appel- 
lants. Whether  appellee  had  a  right  to  the  use  of  the 
crossing,  was  mixed  question  of  fact  and  law  and  we 
find  nothing  arising  from  the  last  trial,  which  leads  us 
to  change  our  views,  as  announced  in  our  former  opin- 
ion, ihat  there  was  no  error  in  refusing  to  direct  a 
verdict  on  the  ground  appellee,  if  on  the  crossing,  was 
a  mere  trespasser  or  licensee. 

One  of  the  main  questions  of  fact,  if  not  the  prin- 
cipal one,  is  that  which  concerns  the  location  of  ap- 
pellee at  the  time  he  was  struck.  He  asserts  that  he 
was  on  the  crossing  at  the  time,  while  appellants 
contend  that  he  was  injured  some  24  feet  east  of 
the  east  end  of  the  planking  on  the  crossing,  and 
it  is  upon  this  question  that  there  is  the  greatest  con- 
flict in  the  evidence  and  to  its  discussion  the  greater 
portion  of  the  arguments  of  the  respective  parties  are 
devoted.  When  the  case  was  here  before  we  arrived 
at  the  conclusion  and  so  stated  ''that  by  the  greater 
weight  of  the  evidence  appellee  was  not  on  the  cross- 
ing when  injured.*'  Upon  the  last  trial  in  the  Circuit 
Court,  the  same  witnesses  testified  in  behalf  of  appel- 
lee upon  this  question  as  at  the  preceding  trial,  while 
two  additional  ones  testified  in  relation  to  the  facts 
bearing  upon  the  same  question  for  appellant. 
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Appellee  and  his  brother  Willie,  who  was  with  him 
at  the  time  and  was  then  six  years  old,  stated  that  he 
was  on  the  crossing  at  the  time  he  was  stmck.  His 
mother  who  says  she  was  watching  from  the  front 
porch  of  their  home,  a  short  distance  away,  stated  that 
she  went  out  to  see  if  the  boys  were  going  to  be  home 
for  supper;  that  appellee  was  15  or  20  feet  from  the 
crossing  when  she  first  saw  him ;  that  she  stood  there 
until  she  saw  he  was  alright  on  the  crossing  and  was 
not  going  to  venture  across  the  tracks ;  that  while  she 
stood  there  Harry  was  standing  waiting  for  the  train 
to  pass ;  that  he  had  just  got  to  the  crossing  when  the 
freight  train  got  even  with  the  crossing  and  she  could 
see  him  between  the  cars  as  they  passed.  The  freight 
train  referred  to  was  the  train  going  east  on  the  north 
or  main  track  while  the  passenger  train,  which  injured 
appellee,  was  going  west  on  the  south  or  passing  track. 

Opposite  to  this  testimony  was  that  of  a  number  of 
employes  of  the  two  defendants,  consisting  of  the  con- 
ductor and  two  brakemen  on  the  freight  train  and  the 
engineer,  fireman,  baggageman,  brakeman  and  conduc- 
tor of  the  passenger  train,  all  of  whom  testified  either 
that  the  boys  were  north  of  the  crossing  at  the  time  of 
the  injury  or  stated  circumstances  tending  to  show 
that  such  was  their  location.  There  were  no  other  wit- 
nesses to  the  occurrence.  Of  all  these  witnesses  the 
two  boys,  were  in  the  best  position  to  determine  where 
appellee  was  at  the  time  he  was  injured.  They  must 
have  positively  known  where  he  was  at  the  time  and 
the  solution  of  this  question  depends  largely  on 
whether  their  evidence  is  worthy  of  belief.  The  cross- 
ing appears  to  have  been  only  of  ordinary  width  to 
conveniently  accommodate  vehicles  passing  over,  and, 
if  we  may  judge  from  photographs  introduced  in  evi- 
dence, was  not  easy  to  be  distinguished  at  any  distance 
from  its  surroundings.  As  a  circumstance  bearing  upon 
the  question  of  the  location  of  appellee  at  the  time 
of  his  injury,  appellant  introduced  evidence  tending 
to  show  the  existence  of  blood  stains  either  on  or  near 
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the  south  rail  of  the  passing  track  at  distances  vari* 
ously  estimated  at  from  20  to  30  feet  east  of  the  cross- 
ing and  that  there  was  no  evidence  of  blood  upon  the 
crossing.  To  meet  this  testimony,  appellee  introduced 
evidence  tending  to  show  that  blood  was  discovered 
upon  the  crossing  immediately  after  the  injury.  Two 
witnesses,  appellee's  step-father,  Mannery,  and  Will- 
iam Jacobs  testified  for  appellee  that  they  saw  blood 
upon  the  crossing  soon  after  appellee  was  injured.  Ap- 
pellee testified  that  after  he  was  injured,  he  crawled 
to  a  little  scale  house  which  appears  to  have  been  lo- 
cated about  40  feet  southeast  of  the  crossing;  that 
from  there  he  was  carried  by  the  conductor  to  one  of 
the  coaches  and  placed  on  a  stool  on  the  platform ;  that 
he  was  afterwards  taken  off  of  the  platform  on  the 
north  side  and  carried  home.  Both  Flannery  and 
Jacobs  swore  to  tracing  blood  from  the  crossing  to  the 
scale  house  and  from  thence  to  the  track.  Appellee's 
brother,  Willie,  swore  that  Harry  was  on  the  crossing 
about  in  the  middle  where  the  horses  walked,  on  the 
sidewalk,  when  he  was  struck  and  that  he  crawled  from 
there  to  the  scale  house  on  his  hands  and  knees ;  that 
the  conductor  picked  him  up  at  the  scale  house  and  put 
him  on  the  platform  of  the  coach  and  that  he  was  after- 
wards taken  off  of  the  north  side  of  the  coach.  Some 
six  witnesses  on  behalf  of  appellant  testified  to  hav- 
ing seen  blood  or  blood  spots  or  what  was  pointed  out 
to  them  as  such,  at  a  distance  of  from  20  to  30  feet 
north  of  the  crossing,  a  majority  of  them  fixing  the 
distance  at  24  feet.  These  witnesses  swore  either  that 
there  were  no  signs  of  blood  on  the  crossing  or  that 
they  did  not  notice  any.  Some  of  them,  however,  did 
not  visit  the  place  until  the  day  after  appellee  was  in- 
jured. Appellee  does  not  claim  that  there  was  no  blood 
on  or  near  the  track  from  20  to  30  feet  nprth  of  the 
crossing,  but  insists  that  this  blood  dropped  from  ap- 
pellee's wound  when  he  was  carried  on  and  off  the 
train.  In  our  former  opinion  we  stated  that  the  testi- 
mony of  Jacobs  was  marked  with  statements  incon- 
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sistent  with  the  manifest  weight  of  the  evidence  and 
we  called  particular  attention  to  the  fact  that  in  his 
evidence  on  the  first  trial,  which  did  not  proceed  to  a 
verdict,  he  had  said  nothing  about  seeing  blood  on  the 
crossing.  On  the  last  trial  he  again  admitted  that  he 
had  said  nothing  about  having  seen  blood  marks  on  the 
crossing  the  first  time  he  testified,  but  stated  that  the 
reason  he  did  not  was  because  he  was  not  asked  about 
it.  In  this  connection  it  is  proper  to  refer  to  the  fact 
that  Anton  Daenzer,  one  of  the  principal  witnesses  for 
appellant,  who  had  been  a  witness  at  a  former  trial, 
stated  *'I  did  not  testify  about  any  blood  at  the  former 
trial  because  it  was  not  asked  me.''  It  also  appeared 
that  Mrs.  Berry,  wife  of  the  station  agent  of  one  of 
appellants  at  Glen  Carbon,  who  testified  as  to  seeing 
blood  stains  24  feet  east  of  the  crossing  further,  said, 
**I  testified  on  the  former  trial  and  I  did  not  testify 
on  the  former  trial  that  I  went  down  to  the  blood  spot ; 
Did  not  say  anything  in  my  testimony  on  the  former 
trial  about  seeing  any  blood  stain. ' '  In  fact  there  were 
discrepancies,  inaccuracies,  and  to  some  extent,  con- 
tradiction on  the  part  of  witnesses  on  both  sides  of  the 
case  in  reference  to  the  question  of  the  existence  or 
absence  of  blood  or  blood  stains  at  the  crossing,  and 
as  to  the  exact  location  of  the  same  above  the  crossing 
and  it  was  for  the  jury  to  determine  what  the  real  facts 
in  regard  to  the  matter  were. 

There  was  also  a  conflict  in  the  evidence  of  the  re- 
spective parties  as  to  whether  appellee,  if  upon  the 
crossing,  was  using  it  for  highway  purposes  at 
the  time  he  was  struck,  whether  appellee,  under  all  the 
circumstances  of  the  case,  including  his  own  age,  was 
in  the  exercise  of  ordinary  care  and  whether  the  em- 
ployes on  the  train  of  the  Toledo,  St.  Louis  &  Western 
Eailroad  Company,  which  struck  him,  were  guilty  of 
negligence  in  not  warning  appellee  of  its  approach, 
which  we  have  fully  examined,  but  deem  unnecessary 
for  us  to  discuss  in  detail  here.  We  consider  it  suf- 
ficient to  say  that  the  facts  in  this  case,  as  presented 
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and  developed  on  the  last  trial,  were  such  that  we  do 
not  feel  authorized  in  disturbing  the  verdict  of  the 
jury  based  upon  them,  in  favor  of  appellee. 

Appellant  supported  its  motion  for  a  new  trial  by 
an  affidavit  setting  up  newly-discovered  evidence  and 
insists  that  by  reason  thereof,  the  court  below  should 
have  granted  a  new  trial.  This  evidence,  however,  was 
merely  cumulative  in  reference  to  the  existence  of 
blood  stains  east  of  the  crossing,  and  the  affidavit 
shows  that  the  persons  named  do  not  all  agree  as  to  the 
exact  location  of  the  same.  Counsel  for  appellee  do 
not  deny  that  there  were  blood  stains  on  or  near  the 
track  east  of  the  crossing  but  it  was  not  agreed  as 
to  how  they  got  there  and  upon  this  question  the  new 
evidence  seemed  to  throw  no  additional  light.  There 
was  no  error  in  the  refusal  of  the  court  below  to  grant 
a  new  trial  upon  the  facts  set  up  in  the  affidavit. 

Complaint  is  made  by  appellant  that  appellee  on  the 
trial  was  permitted  over  its  objection  to  show  by  wit- 
nesses, the  use  that  had  been  made  of  a  crossing  which 
existed  east  of  the  present  crossing  near  the  coal 
washer,  before  that  latter  was  constructed  and  also 
the  existence  of  a  trestle  on  the  railroad  right  of  way 
between  the  depot  and  the  washer,  and  the  use  made 
of  it.  It  appeared  from  the  proofs  that  before  or  at 
the  time  the  new  crossing  was  made  near  the  coal 
washer,  the  old  one  beyond  had  been  removed,  and  the 
people  who  used  the  old  one  continued  to  make  use  of 
the  new  crossing.  All  the  proof  referred  to  in  refer- 
ence to  the  use  of  the  old  crossing  and  the  trestle  was 
competent  as  tending  to  show  the  use  of  it  made  by  the 
public,  including  persons  connected  with  the  washer, 
and  the  acquiescence  of  the  interested  railroad  com- 
pany, in  the  use  of  the  crossing  over  its  tracks  in  that 
locality.  Appellant  also  complains  that  objections 
were  sustained  to  questions  put  by  it  to  one  of  its  wit- 
nesses asking  whether  the  crossing  was  a  public  or 
private  crossing.  Under  the  facts  in  proof  in  this  case 
the  question  as  to  whether  the  crossing  was  considered 
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by  the  witnesses  as  a  public  or  private  crossing,  was 
not  Important,  but  the  nature  of  the  crossing  so  far 
as  it  was  involved,  was  a  question  to  be  determined  by 
the  jury  from  all  the  facts  and  circumstances  in  evi- 
dence. 

The  instruction  given  on  the  last  trial  by  appellee, 
in  regard  to  the  degree  of  care  and  diligence  to  be 
used  by  appellee,  under  the  circumstances  surround- 
ing him  at  the  time  of  the  injury,  and  which  this  court 
held  to  be  nlisleading  and  prejudicial,  was  eliminated 
on  the  last  trial  and  no  complaint  is  made  by  appel- 
lant of  the  instructions  given  for  appellee  in  the  rec- 
ord before  us.  Appellant  insists  that  its  refused  in- 
struction No.  19  which  told  the  jury  that  if  *' plaintiff 
was  on  the  railroad  right  of  way  where  he  was  injured, 
simply  by  the  acquiescence  of  the  railroad  company, 
he  was  a  mere  licensee  and  the  defendants  would  owe 
him  no  other  or  greater  duty  as  to  his  safety  than  if 
he  were  a  trespasser,'*  should  have  been  given  on  the 
ground  it  is  a  correct  instruction  under  the  rule  of  law 
laid  down  in  the  case  of  Illinois  Cent.  R.  Co.  v.  Eicher, 
202  HI.  556.  In  that  case  our  Supreme  Court  held  that 
**a  railroad  company  owes  no  duty  to  a  person  walk- 
ing along  its  tracks  without  its  invitation,  either  ex- 
pressed or  implied,  except  to  refrain  from  wantonly 
or  wilfully  injuring  him,  and  to  use  reasonable  care 
to  avoid  injury  to  him  after  he  is  discovered  to  be  in 
peril;  and  it  makes  no  difference  in  that  respect 
whether  he  is  a  trespasser,  a  mere  licensee  or  one  who 
is  on  the  tracks  by  mere  sufferance,  without  objection 
of  the  company.''  The  law  laid  down  in  that  case, 
however,  is  not  applicable  to  the  facts  in  this  case.  If 
appellee  at  the  time  he  was  injured,  was  not  on  the 
crossing  but  was  walking  along  or  standing  on  the 
tracks  north  of  the  crossing,  he  was  a  mere  trespasser 
and  the  rule  laid  down  in  the  Eicher  case,  as  applic- 
able to  a  person  walking  along  the  tracks  of  a  railroad 
would  apply.  But  if  at  the  time  he  was  injured  he 
was  on  the  crossing,  then,  although  he  was  on  the  rail- 
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road  right  of  way  and  was  there,  in  one  sense,  by  the 
acquiescence  of  the  railroad  company,  yet  that  fact  did 
not  necessarily  constitute  him  a  mere  licensee,  but  his 
right  to  be  there  and  the  duty  owed  him  by  the  railroad 
company,  would  depend  in  a  large  degree,  upon  the 
circumstances  surrounding  the  maintenance  of  the 
crossing  at  that  point  by  such  company. 

What  is  here  said  disposes  also  of  the  contention 
that  the  court  erred  in  refusing  appellants'  instruc- 
tion No.  16.  Appellant  further  insists  that  the  conrt 
should  have  given  its  refused  instruction  No.  27.  This 
instruction  told  the  jury  they  should  take  into  con- 
sideration the  number  of  witnesses  testifying  on  any 
particular  point  or  issue,  in  the  case,  and  if  they  found 
that  a  greater  number  of  witnesses  had  testified  to  a 
certain  state  of  facts  on  behalf  of  one  party  than  had 
testified  to  the  contrary  on  behalf  of  the  other  party, 
and  they  believed  that  the  credibility  of  the  greater 
number  of  witnesses  is  equal  to  the  credibility  of  the 
lesser  number,  then  they  should  find  the  preponder- 
ance of  the  evidence  upon  the  side  of  the  greater  num- 
ber of  witnesses.  We  think  this  instruction  was  prop- 
erly refused  for  a  number  of  reasons,  but  it  is  only 
necessary  to  mention  one,  which  is  that  it  wholly  ig- 
nores the  probative  force  of  circumstances  appearinj? 
in  evidence  apart  from  the  mere  testimony  of  wit- 
nesses, upon  a  point  in  issue,  which  was  an  important 
matter  to  be  considered  in  this  case.  The  other  ques- 
tions raised  upon  the  refusal  of  instructions  offered 
for  appellant,  have  been  considered  by  us,  but  they  do 
not  appear  to  involve  any  error.  When  the  case  was 
here  before  we  stated  that  the  damages  awarded  ap- 
pellee, which  amounted  to  $10,548  were,  in  our  opinion, 
excessive.  Upon  the  last  trial,  however,  the  amount 
recovered  was  reduced  to  $8,000;  and  while  that  amount 
would  seem  to  be  large,  under  the  circumstances  of 
this  case,  yet  we  cannot  say  it  is  so  excessive  as  to  call 
for  a  reversal  of  the  judgment.  The  judgment  of  the 
court  below  will  be  affirmed. 

Affirmed. 
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Lineoln  Harlow^  Appellee^  y.  Western  Cartridge  Com- 

pany^  Appellant. 

1.  BiTiDENCE — when  little  weight  can  he  attached  to  statements 
&y  one  injured.  If  plaintiff,  who  was  injured  by  an  explosion  of 
powder  while  filling  primers  does  not  remember  when  he  signed 
a  release  from  liability  and  did  not  read  it  nor  understand  it 
because  his  head  hurt  him,  little  weight  can  be  attached  to  it  or 
to  statements  made  shortly  after  the  injury. 

2.  SviDENCE — when  question  as  to  statement  by  employe  as  to 
his  age  not  material.  In  an  action  for  injuries  caused  by  an  ex- 
plosion of  powder  while  plaintiff,  who  was  19  or  20  years  old, 
was  filling  primers,  a  question  as  to  whether  plaintiff  stated  to 
defendant's  time  keeper,  when  he  applied  for  work,  that  he  was 
23  years  old,  is  not  material.    . 

3.  Evidence — when  statement  necessary  to  Twake  a  reply  plain 
properly  admitted.  Where  plaintiff  was  injured  by  an  explosion 
of  powder  while  filling  primers,  it  is  not  error  to  refuse  to  ex- 
clude a  statement  made  by  a  witness  for  plaintiff,  that  he  said 
to  the  foreman  that  plaintiff  was  unlucky  and  should  not  work 
on  the  job,  where  such  statement  is  necessary  to  make  plain  a 
reply  of  the  foreman  as  testified  to  by  such  witness. 

4.  Damages — when  not  excessive.  A  verdict  for  |1,500  is  not 
excessive  where  plaintiff's  skull  was  fractured,  his  face  and  eyes 
were  powder-burned  and  his  hearing  and  mental  condition  affected. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Geobob  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.     Affirmed.     Opinion  filed  March  10,  1913. 

John  J.  BrenhoxjT,  for  appellant. 
D,  J.  Sullivan,  for  appellee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  $1,500  ob- 
tained in  the  Circuit  Court  of  Madison  county,  by 
Lincoln  Harlow,  a  minor,  who  sued  by  his  next  friend 
Mary  E.  Hughes,  his  mother.  Appellant  seeks  a  re- 
versal of  the  judgment  on  the  ground  that  it  is  not 
sustained  by  a  preponderance  of  the  evidence  and  that 
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the  court  erred  in  excluding  certain  evidence,  and  in- 
structing the  jury. 

As  it  appeared  from  the  proofs,  appellee,  a  young 
man  19  or  20  years  of  age,  on  October  19,  1911,  went 
to  work  for  appellant  at  its  plant  in  Madison  county, 
Illinois,  where  it  is  engaged  in  the  manufacture  of 
cartridges.  He  was  inexperienced  and  for  the  first 
month  was  employed  at  an  anvil  press.  He  was  then 
put  to  work  filling  primers  or  caps  used  for  the  ex- 
plosion of  cartridges.  The  appliances  by  which  the 
primers  were  filled  or  charged  were  c^ed  primer 
plates,  and  consisted  of  two  plates  supported  by  a 
stand  at  convenient  height  for  the  workmen.  Each 
plate  contained  500  holes  which  were  about  the  size 
of  the  primers.  The  primer  shells  are  cylindrical  in 
form,  a  little  over  an  eighth  of  an  inch  deep  and  one- 
sixteenth  of  an  inch  in  diameter  and  they  were  placed 
in  the  holes  in  the  lower  plate  which  is  stationary.  The 
upper  plate,  which  rested  on  the  lower  could  be  moved 
or  turned  so  that  when  the  holes  in  it  did  not  corre- 
spond with  the  ones  in  the  lower  plate,  they  would  form 
cups  of  a  capacity  sufficient  to  hold  the  proper  amount 
of  powder  to  fill  the  priming  caps  in  the  lower  plate. 
The  upper  plate  had  a  rim  around  the  border  to  keep 
the  powder  from  falling  off  and  there  were  pockets  or 
depressions  in  the  comers  into  which  the  excess  pow- 
der, remaining  after  filling  the  holes,  was  brushed  by 
the  operator.  Appellee  *s  duty  consisted  in  placing  on 
the  upper  plate  a  sufficient  amount  of  powder  in  his 
judgment  to  fill  the  holes  and  then  to  brush  the  powder 
into  the  holes  by  means  of  a  paddle,  which  consisted 
of  a  wooden  handle  about  15  inches  in  length  with  a 
flexible  piece  of  rubber  about  four  inches  square  at- 
tached at  the  end  like  a  flag.  After  the  powder  was 
raked  into  the  holes  in  the  upper  plate  by  means  of 
the  rubber  paddle  the  excess  would  be  brushed  in  the 
pockets  in  the  comers,  and  the  upper  plate  would  then 
be  turned  on  the  lower  until  the  holes  in  the  two  plates 
corresponded,  when  the  powder  would  drop  from  the 
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upper  plate  into  the  primers  or  caps  placed  in  the 
holes  in  the  lower  one.  When  this  had  been  done  it 
was  the  duty  of  the  operator  to  tap  on  the  rim  with  a 
small  rubber  mallet  with  a  wooden  handle  to  jar  any 
powder  that  might  be  adhering  to  the  sides  of  the 
holes,  down  in  the  caps.  The  powder  used  for  this 
purpose  was  sensitive  and  to  avoid  explosion  by  jar 
or  concussion  it  was  necessary  that  the  operator  should 
cause  only  the  rubber  part  of  the  mallet  to  strike  the 
rim  and  that  the  strokes  should  be  light.  On  January 
5,  1912,  while  appellee  was  engaged  in  this  work,  the 
powder  on  the  plate  exploded  causing  injuries  for 
which  he  brought  this  suit.  The  proofs  showed  that 
the  priming  plate  was  blown  off  and  a  portion  struck 
appellee  in  the  forehead,  causing  a  fracture  of  the 
skull,  that  his  face  and  eyes  were  powder  burned  and 
injured  and  his  hearing  and  mental  condition  affected. 
He  was  in  the  hospital  nearly  three  weeks  and  was 
confined  to  his  bed  at  home  for  more  than  a  week  after- 
wards. 

There  were  two  counts  in  the  declaration,  the  first 
of  which  charged  that  appellant  negligently  and  care- 
lessly directed  appellee  to  fill  said  primers  without  in- 
forming him  of  the  dangers  attending  the  process  and 
the  second  that  appellant  negligently  and  carelessly 
used  powder  that  was  negligently  and  carelessly  pre- 
pared and  which,  by  reason  of  its  improper  prepara- 
tion was  liable  to  explode  while  being  raked  into  the 
primers,  and  that  appellee  did  not  know  of  the  danger 
to  which  he  was  thereby  exposed ;  that  while  appellee, 
in  the  exercise  of  due  care  and  caution  for  his  own 
safety,  was  raking  the  powder  from  said  plates  into 
said  primers,  said  powder,  by  reason  of  its  improper 
preparation,  exploded. 

The  proof  on  the  part  of  appellee  tended  to  show 
that  two  days  before  appellee  was  injured,  there  had 
been  two  slight  explosions  or  ''puff  ups**  of  the  pow- 
der on  his  priming  plate,  which  had  burned  his  face ; 
that  at  the  time  he  was  working  with  what  was  known 
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as  No.  3  powder  raking  it  into  the  holes,  that  the  fore- 
man told  him  the  powder  was  too  sensitive  and  said, 
''I  will  have  to  change  the  powder  tomorrow,"  and  in- 
structed hhn  to  go  to  the  magazine  where  he  would 
find  No.  iy2  powder  and  to  use  that  powder  the  next 
day,  which  appellee  did;  that  on  the  evening  of  the 
last  mentioned  day,  the  foreman  came  to  him  and  told 
him  to  go  to  work  again  on  No.  3  powder  in  the  morn- 
ing ;  that  it  was  all  right  now ;  that  appellee  said,  *  *  Will 
it  blow  up  f "  and  the  foreman  said,  *  *  No  it  is  perfectly 
safe;"  that  in  accordance  with  such  instructions,  he  on 
the  next  day  again  went  to  work  on  No.  3  powder  and 
at  about  half  past  four  o'clock  in  the  afternoon,  while 
he  was  raking  the  powder  slowly  into  the  corner,  using 
the  rubber  paddle,  it  blew  up,  causing  the  injuries  com- 
plained of. 

Appellant  introduced  evidence  tending  to  show  that 
appellee  had  been  carefully  instructed  by  the  foreman 
and  his  assistant  in  regard  td  the  work  in  which  he 
was  engaged  and  cautioned  to  be  careful  and  not  to  tap 
too  hard  or  hit  the  rim  of  the  priming  plate  with  the 
wooden  handle  of  the  paddle  or  mallet ;  that  there  was 
a  conspicuous  notice  reminding  appellee  of  the  dan- 
gers of  his  work,  posted  up  near  him.  This  notice, 
which  was  introduced  in  evidence,  however,  does  not 
appear  to  call  attention  to  the  danger  of  the  work,  but 
simply  instructs  employes  not  to  place  more  powder 
upon  the  plate  at  one  time,  than  is  necessary  to  fill 
all  the  holes  properly.  Appellant  claimed  that  appel- 
lee must  have  caused  the  explosion  by  striking  the  rim 
of  the  plate  with  the  wooden  handle  oj?  the  mallet  and 
to  support  that  claim,  introduced  testimony,  showing 
that  appellee  had  the  broken  handle  of  the  mallet  in 
his  hand  after  the  explosion.  It  was  also  shown  by 
appellant,  that  shortly  after  appellee  was  injured, 
while  he  was  in  the  hospital,  he  stated  in  answer  to 
an  interrogatory  put  to  him  by  appellant's  foreman, 
as  to  how  the  injury  occurred,  ''I  think  it  was  my  fault, 
I  think  I  missed  the  plate  with  the  mallet;"  that  he 


FouBTH  District — March,  1913.  519 

Harlow  v.  Western  Cartridge  Co.,  179  111.  App.  515. 

— 

said,  possibly  he  was  in  a  hurry  to  get  through  and 
clean  up;  that  he  wanted  to  get  through  and  caused 
the  explosion.  Appellant  also  introduced  in  evidence 
a  release  of  damages  signed  by  appellee,  upon  the 
agreement  by  appellant  to  pay  him  half  his  regular 
wages,  while  he  should  be  incapacitated  by  his  injuries 
and  also  to  pay  his  hospital  and  doctors  bills. 

This  agreement  bears  date  at  a  time  when  appellee 
was  still  in  the  hospital  and  while  appellee  admitted 
his  signature  to  it,  he  stated  that  he  did  not  remember 
when  he  signed  it ;  that  he  never  read  it ;  that  he  did 
not  understand  it,  his  head  hurt  him  so  badly. 

If  appellee's  statements  as  to  the  effect  of  the  in- 
jury upon  his  mental  faculties  are  true  then  it  would 
follow  that  little  weight  could  be  attached  to  state- 
ments made  by  him  or  instruments  signed  by  him 
shortly  after  he  received  such  injuries.  The  proofs 
as  a  whole  appear  to  us  to  have  sustained  the  finding 
of  facts  by  the  jury  in  favor  of  appellee. 

Appellant  complains  that  the  court  sustained  ob- 
jection to  the  question  asked  appellee  as  to  whether 
he  did  not  tell  Megowan,  the  time  keeper,  when  he  ap- 
plied for  work,  that  he  was  23  years  of  age,  for  the 
reason  that  it  would  tend  to  impeach  his  testimony  or 
lessen  the  weight  to  be  given  to  it  by  the  jury.  We  do 
not  think  the  question  was  material  here  or  that  the 
court  erred  in  sustaining  an  objection  to  it,  but  the  rec- 
ord and  the  abstract  both  show  that  this  question  was 
put  to  appellee  and  that  he  answered,  no  sir,  and  that 
objection  was  not  made  until  after  the  next  question 
was  put. 

Appellant  further  states  that  the  court  erred  in  re- 
fusing the  offered  testimony  of  Megowan,  its  time- 
keeper, but  we  fail  to  find  in  the  record  where  the  testi- 
mony of  any  such  witness  was  offered.  Another  com- 
plaint of  appellant  is  that  when  a  witness  for  appel- 
lee, in  detailing  a  conversation  with  appellant's  fore- 
man, stated  that  he  said  to  the  foreman  ''Link  surely 
must  be  imlucky  on  that  job,  if  I  was  him  I  would  not 


520  ApPELtATB  COUBTS  OP  ILLINOIS. 

Harrison  v.  Allen,  179  111.  App.  520. 

work  on  it  at  all/^  the  court  refused  to  sustain  an  ob- 
jection thereto.  The  exclusion  of  this  answer  was 
properly  refused  for  the  reason  that  it  was  necessary 
to  make  plain  the  reply  or  explanatory  statement  of 
the  foreman  which  followed  as  testified  to  by  said  wit- 
ness. 

Pour  instructions  were  given  on  behalf  of  appellee, 
all  of  which  Are  criticised  by  appellant.  A  careful  ex- 
amination of  these  instructions  reveals  that  they  are 
neither  intricate  nor  misleading  and  that  they  cor- 
rectly state  ordinary  rules  of  law  applicable  to  the  case. 
Some  complaint  is  made  by  appellant,  as  to  the  amount 
of  the  damages  awarded  appellee,  but  when  his  in- 
juries are  considered,  the  damages  do  not  appear  to 
us  to  be  excessive.  The  judgment  of  the  court  below 
will  be  affirmed. 

Affirmed. 


Marley    Harrison,    Appellant,    t.    William    Allen, 

Appellee. 

1.  Weapons — negligent  discharge.  Where  it  is  alleged  that  de- 
fendant, while  hunting,  negligently  injured  plaintiff  by  discharging 
his  gun  in  plaintiff's  direction,  it  is  reversible  error  to  instruct 
that  the  burden  of  proof  throughout  the  case  is  on  plaintiff  and 
to  refuse  instructions  correctly  stating  the  law  as  to  the  burden 
on  defendant  to  prove  that  the  gun  was  not  negligently  discharged 
by  him. 

2.  Weapons — negligent  discharge.  Where  plaintiff  was  injured 
when  defendant  discharged  his  gun  in  plaintiff's  direction  when 
hunting,  instructions  are  erroneous  which  place  the  burden  on 
plaintiff  throughout  the  case  of  proving  that  he  was  using  due 
care  and  that  defendant  was  negligent 

3.  Weapons — burden  of  proof.  When  defendant  discharges  his 
gun  in  plaintiff's  direction  while  hunting  and  injures  plaintiff,  the 
burden  is  on  defendant  to  prove  that  the  gun  was  not  fired  neg- 
Ugently. 
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Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
E.  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
10,  1913. 

HiLEs  &  Simpson,  George  W.  Jones  and  Bradeurt  & 
Gaines,  for  appellant. 

L 

Parker  &  Crowley  and  Parker  &  Eaqlbton,  for  ap- 
pellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

This  was  a  snit  brought  by  appellant,  Marley  Har- 
rison, a  minor,  who  sned  by  Jacob  Harrison  his  next 
friend,  against  appellee  William  Allen,  to  recover  dam- 
ages occasioned  by  the  discharge  of  a  gun  in  the  hands 
of  appellee  while  these  parties,  together  with  others, 
were  hunting  on  November  24,  1910. 

The  declaration  on  which  the  case  was  tried,  con- 
tained three  counts  in  case,  each  stating  the  conditions 
under  which  appellant  was  injured  as  claimed  by  him, 
alleging  due  care  on  the  part  of  appellant,  negligence 
on  the  part  of  appellee,  and  charging  that  appellant 
was  in  view  of  and  near  to  appellee  at  the  time  the 
former  was  shot. 

The  circumstances  preceding  and  bringing  about  the 
injury,  were  shown  by  the  proofs  to  be  in  substance 
as  follows :  On  Thanksgiving  day,  1910,  appellant  who 
was  a  college  student,  nineteen  years  of  age  was  at 
home,  on  his  father's  farm  in  Crawford  county.  On 
that  day  appellee,  a  farmer  some  years  older,  went 
with  two  other  persons,  Eollo  Gill  and  Clarence  Leg- 
gett,  to  appellant's  home,  for  the  purpose  of  engaging 
in  hunting,  they  having  previously  on  that  day  hunted 
for  a  while  over  the  neighboring  farm  of  said  Leggett. 
Appellant,  his  father,  being  absent,  gave  them  permis- 
sion to  hunt  on  the  place  and  soon  afterwards  joined 
them  as  did  also  two  of  his  acquaintances,  Blaco  and 
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Russell.    The  pasture  in  which  they  hunted  was  a  quar- 
ter of  a  mile  long  from  north  to  south  and  about  twenty 
rods  wide  and  thfere  were  in  it  a  few  scattering  trees, 
some  brush  and  blackberry  bushes.     There  was  also 
a  creek  running  through  it  from  north  to  south,  and 
east  of  it  was  a  field  of  broom  corn.    At  the  suggestion 
of  Gill  they  ''lined  up'*  for  safety  and  in  this  maimer 
hunted  up  and  down  the  creek  for  about  half  an  hour, 
when  it  was  further  suggested  by  one  of  them,  that  on 
account  of  the  danger  they  had  better  all  go  to  dinner 
and  afterwards  separate.    With  this  in  view,  and  after 
appellant  had  refused  invitations  to  dinner  from  Leg- 
gett  and  Blaco,  appellee  with  his  two  companions, 
started  to  the  northeast  of  the  pasture,  where  they  had 
hung  their  coats  on  a  post.     Appellant  went  west 
across  the  creek  about  twenty  yards  and  got  a  rabbit 
which  he  had  killed  while  hunting  and  hung  it  in  a 
tree.    Russell  and  Blaco  started  south  to  their  home. 
Appellant's  home  was  southeast  of  where  they  were 
hunting.     Appellee   and  his  companions   afterwards 
crossed  the  fence  to  the  east  into  the  broom  corn  and 
hunted   south.     After   appellant   got   his    rabbit  he 
started  southeast  and  south  following  a  path  towards 
his  home.     When  appellant  had  come  within  about 
twenty-five  yards  of  appellee,  some  quails  flew  up  and 
appellee  shot  at  them  three  times,  first  at  one  flying 
south,  then  at  one  flying  southwest  and  then  turned 
and  fired  almost  directly  west.    The  last  shot  struck 
appellant  in  the  face  and  chest,  some  forty  shot  lodg- 
ing in  each.    As  a  result  of  the  shot,  appellant  suffered 
great  pain  and  has  totally  lost  the  sight  of  his  left  eye. 
We  will  not  discuss  the  evidence,  for  the  reason  that 
the  cause  must  be  remanded  for  another  trial,  on  ac- 
count of  errors  in  regard  to  the  instructions  occurring 
upon  the  trial  in  the  court  below,  but  the  above  state- 
ment of  the  facts  is  deemed  by  us  to  be  necessary  for 
a  proper  presentation  of  the  law  applicable  to  the'case. 
Upon  the  trial,  appellant  took  the  position  that  after 
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he  had  shown  that  appellee  had  control  of  the  gnn  and 
shot  it  in  such  a  manner  as  to  inflict  the  injury  upon 
appellant,  the  burden  was  then  cast  upon  appellee  to 
show  by  the  proof  there  was  no  negligence  on  his  part. 
On  the  other  hand  the  position  taken  by  appellee  was 
that  the  burden  was  on  appellant  throughout  the  whole 
case  to  show,  not  only  that  he  was  without  fault,  but 
that  the  injury  was  caused  by  the  negligence  of  appel- 
lee. 

While  some  instructions  laying  down  conflicting 
rules  of  law,'  were  given,  yet  upon  the  whole  the  court 
below  appears  to  have  adopted  appellee's  theory  of 
the  law  as  being  applicable  to  the  case. 

The  third  instruction  given  for  appellee  was  as  fol- 
lows: *'When  an  accident  occurs  and  it  becomes  a 
subject  of  inquiry  as  to  the  question  of  liability  there- 
for, these  facts  must  be  shown  by  the  evidence,  and  the 
evidence  alone:  First,  was  the  party  injured  at  the 
time  using  due  care  for  his  own  personal  safety.  Sec- 
ond, was  the  party  who  caused  the  injury  negligent? 
And  unless  the  jury  can  say  that  on  each  point  that 
the  party  injured  has  shown  by  the  preponderance  of 
the  evidence  that  he  was  using  due  care  for  his  own 
personal  safety  at  the  time  of  the  injury,  and  that  the' 
party  injuring  him  was  negligent  or  not  then  using  due 
care  to  prevent  the  injury,  there  would  be  no  liability 
and  the  injured  party  could  not  recover  in  an  action 
to  recover  damages  for  such  injury."  Other  instruc- 
tions given  for  appellee  appear  to  place  the  burden 
of  proof  throughout  the  whole  case,  upon  appellant. 
These  instructions  do  not  state  the  law  correctly  as 
applicable  to  the  facts  in  this  case.  ''As  firearms  are 
extraordinarily  dangerous,  a  persorfl  who  handles  such 
a  weapon  is  bound  to  use  extraordinary  care  to  pre- 
vent injury  to  others  and  is  held  to  a  strict  account- 
ability for  want  of  such  care.  When  an  injury  occurs 
from  the  discharge  of  a  gun  or  other  firearm,  he,  by 
whom  it  was  discharged,  in  order  to  excuse  himself 
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from  liability  for  the  injury,  must  show  that  the  dis- 
charge was  absolutely  without  his  fault  and  that  it 
happened  by  inevitable  accident/*  12  Am.  &  Eng. 
Ency.  of  Law  (2nd  Ed.)  518,  and  cases  cited. 

In  the  case  of  Atchison  v.  Dullam,  16  HI.  App.  42, 
there  is  a  review  of  a  number  of  cases  upon  this  sub- 
ject and  the  law  as  determined  by  them,  is  stated  to 
be  that  *4f  a  person  is  injured  by  the  discharge  of  a 
gun  in  the  hands  of  another  who  has  entire  control  of 
it,  the  burden  is  cast  upon  the  latter  to  prove  that  the 
gun  was  not  fired  at  him  either  intentionally  or  neg- 
ligently, but  the  result  was  inevitable  and  without  the 
least  fault  upon  his  part.**  It  is  there  also  said,  ** Fire- 
arms are  not  usually  discharged  without  the  interven- 
tion of  some  human  agency.  A  presumption,  therefore, 
almost  conclusive  in  its  character,  is  raised,  that  when 
such  weapons  are  discharged  while  in  the  possession 
and  control  of  another,  the  firing  is  caused  either  by 
'design,  carelessness  or  inadvertence  upon  his  part.*' 

Appellant's  third  refused  instruction  stated  the  law 
upon  this  subject  correctly  and  should  have  been  given. 
It  is  true  that  two  of  the  instructions  given  on  behalf 
of  appellant,  as  modified  by  the  court,  recognized  the 
correct  rule  of  law,  but  where  directly  opposite  state- 
ments of  the  law,  applicable  to  the  case  are  laid  down 
in  the  instructions  of  the  respective  parties,  it  leaves 
it  to  the  jury  to  determine  which  rule  they  should  fol- 
low, and  therefore  improperly  permits  them  to  deter- 
mine the  law,  applicable  to  a  dvil  case,  as  well  as  the 
question  of  fact.  , 

For  the  errors  in  the  instructions  above  indicated, 
the  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Thomas  Tastln^  Appellee^  T.  Majestle  Goal  &  Coke  Com- 
pany, Appellant. 

1.  Mines  and  minebs — assumed  risk.  A  shot  flrer  in  a  coal 
mine,  who  fails  in  his  duty  or  makes  a  mistake  in  judgment  in 
the  performance  of  such  duty,  in  examining  shots  in  order  to 
determine  whether  or  not  they  are  prepared  in  a  practical  and 
workmanlike  manner,  and  is  injured  in  consequence,  will  be  held' 
to  have  been  injured  by  the  ordinary  risks  and  hazards  of  his  em- 
ployment which  he  assumes. 

2.  Mines  and  minebs — assumed  risk.  Where  a  pillar  in  a  coal 
mine  was  permitted  to  slant  and  become  thin  and  such  fact  is 
apparent,  the  doctrine  of  assumed  risk  applies  where  a  shot  firer 
is  injured  by  the  explosion  of  a  blast  of  powder,  intended  for  the 
purpose  of  making  a  cross  cut 

Appeal  from  the  City  Court  of  DuQuoin;  the  Hon.  Benjamin 
W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  with  statement  of  facts.  Opinion  filed  March 
10,  1913. 

C.  E.  Pope,  for  appellant 

Geobgb  W.  Dowell  and  M.  C.  Cook,  for  appellee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Appellee  brought  this  suit  to  recover  damages  for 
personal  injuries  received  by  him,  while  employed  in 
the  mine  of  appellant.  The  two  counts  of  the  declara- 
tion, charged  appellant  with  negligence  in  permitting 
the  pillar  of  coal  between  rooms  four  and  five  driven 
off  of  the  sixth  north  entry  of  the  main  west  entry  of 
appellant's  mine,  to  become  so  thin  as  to  endanger  the 
safety  of  appellee,  who  was  a  shot  firer  in  said  mine ; 
that  by  reason  of  such  negligence  on  the  part  of  ap- 
pellant, appellee,  while  in  the  exercise  of  his  duty  as  a 
shot  firer,  was  injured  by  the  explosion  of  a  blast  of 
powder,  which  broke  through  the  wall  between  the  two 
rooms,  throwing  coal  against  him  and  knocking  him 
down. 
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There  was  a  verdict  in  favor  of  appellee  for  $400, 
followed  by  a  judgment  for  a  like  amount. 

The  following  facts  appeared  from  the  proofs  on  the 
trial :  Appellant,  on  December  29, 1911,  was  operating 
a  coal  mine  near  DuQuoin,  Illinois,  in  which  appellee 
had  been  employed  for  some  time  as  a  shot  firer  and 
was  earning  at  this  work  about  $6.00  a  day.  Booms 
four  and  five,  which  extended  west  from  the  sixth  north 
entry,  had  at  this  time  been  driven  in  about  230  feet 
The  pillar  of  coal  between  the  rooms  was  intended  to 
average  about  22  feet  in  thickness.  The  line  of  this 
pillar  was  practically  straight  in  room  five  but  in  room 
four,  which  was  located  south  of  room  five,  it  slanted 
or  turned  towards  the  north,  lessening  the  distance  be- 
tween the  two  rooms  to  such  an  extent  that  near  the 
face,  the  pillar  was  but  seven  feet  thick.  What  was 
known  as  sight  lines  or  sight  wires,  were  used  in  this 
mine  to  run  the  rooms  straight  and  keep  the  pillars 
between  them  of  uniform  thickness.  These  lines  were 
properly  placed  by  means  of  a  compass  and  could  be 
sighted  along  by  the  miner  extending  the  room  for  his 
assistance  or  by  others  who  had  occasion  to  do  so.  The 
slant  or  bend  in  room  No.  4  however,  was  so  great  that 
it  could  be  discovered  without  the  aid  of  sight  lines. 
There  were  two  cross  cuts  through  the  pillar,  connect- 
ing the  two  rooms  and  from  the  last  cross  cut  to  the 
face  of  the  coal  in  room  4  it  was  66  feet,  while  in  room 
3  it  was  65  feet.  The  rooms  had  therefore  reached  a 
point  where  the  law  required  another  cross  cut  be- 
tween them  and  the  mine  manager  had  instructed  the 
miner  in  room  No.  4  to  make  one  several  days  before 
appellee  was  injured. 

On  the  day  of  the  injury  two  shots  had  been  placed 
in  the  pillar  in  room  5  and  opposite  one  of  them,  which 
was  near  the  face,  a  slant  shot  was  also  placed  in  the 
pillar  in  room  No.  4.  Had  the  drill  holes  for  these 
shots  continued  a  little  further,  they  would  have  met 
forming  lines  shaped  somewhat  like  the  letter  V,  but 
as  it  was,  the  bottom  of  the  two  holes  were  15  inches 
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apart.  The  miner  in  room  4,  while  testifying  that  he 
had  been  told  to  put  in  a  cross  cnt,  stated  in  answer 
to  the  question,  what  the  shot  in  the  rib  was  for,  that, 
'4t  was  just  for  to  make  coal.'* 

There  was  some  evidence  that  it  was  the  custom  in 
that  mine  for  the  mine  manager  or  some  one  else  in 
authority,  to  cause  conspicuous  chalk  marks  to  be 
placed  at  a  point  where  a  cross  cut  was  to  be  made. 
No  such  marks  had  been  made  at  the  place  where  ap- 
pellee was  injured.  The  object  of  these  chalk  marks 
appeared  to  be  simply  to  indicate  to  the  men  at  work 
in  the  rooms  where  the  cross  cut  should  be  made  and 
not  as  a  warning  of  danger.  On  the  day  of  the  injury 
appellee  and  his  assistant  Hartley,  proceeded  to  ex- 
amine all  the  shots  they  were  to  fire,  to  determine 
whether  or  not  they  were  prepared  in  a  practical  work- 
manlike manner  and  after  the  miners  had  left,  they 
commenced  firing  the  shots.  In  the  course  of  their 
work  they  entered  room  5  and  each  lighted  one  of  the 
shots  placed  there.  It  was  their  intention  to  next  fire 
the  shots  in  room  4  and  for  that  purpose,  they  went 
to  the  nearest  cross  cut  to  cross  over  to  that  room. 
When  appellee  had  reached  the  shot  on  the  rib,  or  pil- 
lar, in  room  4  and  was  preparing  to  fire  it  and  while 
Hartley  was  in  the  cross  cut,  the  shot  in  room  5  oppo- 
site the  one  in  room  4,  where  appellee  was  at  work,  ex- 
ploded, blowing  through  the  wall  of  coal  and  igniting 
the  shot  in  room  4,  thereby  causing  it  to  explode.  As 
a  result  of  these  explosions,  appellee  was  knocked 
down  and  received  the  injuries  of  which  he  complained. 

While  a  number  of  reasons  are  insisted  upon  by  ap- 
pellant for  the  reversal  of  the  judgment  in  this  case, 
it  is  necessary  for  us  to  consider  only  those  which  re- 
late to  the  facts.  It  was  the  duty  of  appellee  and  his 
associate,  under  the  statute,  to  examine  shots  before 
they  were  fired  and  ascertain  whether  they  had  been 
prepared  in  a  practical  workmanlike  manner.  There 
was  some  conflict  in  the  evidence  as  to  whether  the  shot 
in  room  5,  which  broke  through  the  wall  was  a  prac- 
^cal  shot,  but  whether  it  was  or  not,  was  a  question 
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which  the  law  made  it  the  duty  of  appellee,  who  says 
he  examined  and  fired  it,  to  decide.  If  appellee  failed 
in  his  duty  or  made  a  mistake  in  judgment,  appellant 
conld  not  be  charged  with  negligence  towards  him  re- 
sulting therefrom.  But  appellee  relies  upon  the  al- 
leged negligence  of  appellant  in  permitting  room  4  to 
be  turned  out  of  the  straight  line  towards  the  north 
and  thereby  causing  the  pillar  of  coal  between  the  two 
rooms  to  become  thinner  than  it  otherwise  would  have 
been.  It  appears  from  the  proofs,  however,  that  the 
fact  that  the  room  turned  to  the  north,  was  plainly  ap- 
parent to  those  who  entered  it  and  went  towards  the 
face  and  that  appellee,  in  the  ordinary  course  of 
events,  must  have  known  it.  The  proof  also  shows 
that  tiie  blasts  in  question  were  located  at  a  point 
where  a  cross  cut  should  have  been,  and  was  in  fact 
ordered  to  be  made;  also  that  the  shots  were  placed 
in  the  rib  in  the  maimer  in  which  *sh6ts  should  be  lo- 
cated for  the  purpose  of  making  a  cross  cut.  This 
should  have  indicated  to  a  man  of  experience  like  ap- 
pellee, who  testified  that  he  had  worked  in  mines  for 
twenty-one  years,  that  the  shots  were  intended  to  blow 
out  the  coal  from  the  pillar  for  the  purpose  of  making 
a  cross  cut. 

The  facts  in  the  case,  as  disclosed  by  the  proofs, 
fail  to  show  any  negligence  on  the  part  of  appellant, 
which  tended  to  bring  about  the  injuries  to  appellee. 
But  on  the  contrary  the  proofs  show  that  he  was  in- 
jured in  the  ordinary  course  of  his  work  by  one  of  the 
risks  or  hazards  of  his  occupation,  which  he  must  be 
presumed  to  have  assumed.  The  judgment  of  the  court 
below  will  therefore  be  reversed. 

Judgment  reversed  with  statement  of  facts. 

Statement  of  facts  to  be  incorporated  in  the  judg- 
ment: We  hold  as  facts  in  this  case  that  appellant 
was  not  guilty  of  negligence  tending  to  cause  the  in- 
juries complained  of  by  appellee ;  also  that  his  injuries 
were  occasioned  by  one  of  the  ordinary  risks  or  haz- 
ards of  his  employment,  which  he  must  be  held  to  have 
assumed. 
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Mollle  HodBhlre,  Appellee^  t.  Com  Produets  Beflnlng 

Company,  Appellant. 

1.  BiABTBB  AND  BEBYANT — Contributory  negligence.  Plaintiff  was 
injured  In  operating  a  stamping  machine  through  her  fingers  being 
caught  in  the  dies,  while  she  was  removing  some  mashed  plugs, 
and  charged  defects  in  the  machina  She  had  been  instructed  not 
to  put  her  fingers  under  the  dies.  Eeldt  that  her  exercise  of 
ordinary  care  for  her  own  safety  not  being  shown.  Judgment  in 
her  favor  would  be  reversed. 

2.  Masteb  and  servant — violation  of  rules.  Where  operators 
of  stamping  machines  are  constantly  warned  from  dangerous  prac- 
tices, and  the  employer  honestly  endeavors  to  enforce  a  rule  for 
their  safety,  and  disobedience  to  such  rule  Is  not  necessary  for 
the  performance  of  the  work  of  the  employe,  the  violation  of 
such  regulation  will  not  be  held  to  have  been  acquiesced  in  by  the 
employer,  nor  will  such  rule  be  treated  as  Inoperative. 

Appeal  from  the  City  Court  of  Granite  City;  the  Hon.  J.  M. 
Bandt,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10,  1913. 

Dan  McGlynk,  for  appellant. 
M.  R.  SuiiLivAisr,  for  appellee. 

Mb.  Justice  Hiqbeb  delivered  the  opinion  of  the 
conrt. 

Appellant  operates  a  plant  in  Granite  City,  Illinois, 
in  which  it  manufactures  corn  products  of  various 
kinds.  The  plant  was  divided  into  departments,  one 
of  which  was  devoted  to  the  manufacture  of  tin  cans, 
in  which  the  corn  products  were  placed  for  shipment. 
In  this  department,  there  were  some  thirty-five  stamp- 
ing machines  used  for  making  diflPerent  parts  of  the 
cans,  which  were  operated  by  girls.  On  February  9, 
1912,  appellee  was  employed  in  operating  one  of  these 
stamping  machines,  which  was  used  for  making  tin 
plugs  for  two  pound  cans.  This  machine  had  two  sta- 
tionary dies  on  the  bench  in  front  of  the  operator,  one 
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of  which  was  somewhat  lower  and  directly  back  of 
the  other.  There  were  also  two  upper  dies  which,  as 
the  machine  was  operated,  came  down  on  the  lower 
ones.  The  front  dies  cut  a  plug  and  as  the  upper  dies 
raised  the  plug  slipped  back  on  the  lower  die  in  the 
rear.  When  the  upper  dies  lowered  again,  they  not 
only  cut  a  plug  on  the  front  side,  but  also  curled  the 
edges  of  the  plug  on  the  back  one,  and  as  they  again 
raised,  a  ''flipper*'  working  with  a  spring,  cast  the 
finished  plug  from  the  back  die  into  a  box.  The  stamp- 
ing machines  were  operated  by  means  of  a  line  shaft 
and  pulleys  and  the  operator  in  charge  of  the  machine 
sat  on  a  stool  in  front  of  it  and  caused  the  upper  dies 
to  lower  and  rise  by  means  of  a  treadle,  worked  by 
the  foot.  The  main  shaft  was  continuously  in  motion 
but  the  crank  shaft  thereon  operating  the  machine  did 
not  turn  unless  the  treadle  was  pressed  down,  when  a 
clutch  pin  was  released  and  caught  in  a  groove  in  the 
fly  wheel  and  caused  the  crank  shaft  to  turn  for  one 
revolution,  after  which,  if  the  machine  worked  prop- 
erly, the  clutch  pin  would  slip  back  and  the  crank  shaft 
would  again  become  stationary.  During  each  of  these 
revolutions,  the  upper  dies  would  go  down  onto  the 
lower  dies  and  then  ascend  to  their  former  position 
where  they  remained  until  the  operator  again  pressed 
the  treadle.  Sometimes  the  tin  plugs  would  not  slip 
entirely  from  the  front  die  to  the  one  back  of  it,  so 
that  whei^  the  upper  die  came  down,  it  would  catch 
and  mash  it  and  if  several  of  them  became  mashed  to- 
gether, the  machine  was  clogged  and  they  were  hard 
to  remove.  Each  operator  was  therefore  furnished 
with  a  wire  hook  to  take  out  the  mashed  plugs  and 
when  they  could  not  be  so  removed,  it  was  the  duty  of 
the  operator  to  call  the  foreman  to  remove  them. 
Some,  possibly  all  of  the  operators,  were  shown,  how- 
ever, to  have  been  at  times  in  the  habit  of  removing 
the  mashed  plugs  with  their  fingers,  and  to  prevent  this 
appellant  had  the  following  notice  posted  in  the  room : 
''Any  person  putting  fingers  under  punches  will  be 
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discharged;  to  remove  scraps  from  under  die  use  a 
small  stick/'  It  appeared  that  one  employe  had  been 
discharged  for  disobeying  the  notice  and  that  the  fore- 
man, when  he  saw  them  disregarding  this  rule,  told 
them  they  must  not  put  their  fingers  under  the  dies. 
This  instruction  he  gave  appellee  a  number  of  times. 

Shortly  after  noon  on  the  day  in  question,  appellee 
was  endeavoring  to  take  out  three  plugs  that  were 
mashed  together  in  the  back  die,  using  her  fingers  for 
that  purpose  and  while  she  was  so  engaged,  the  upper 
die  came  down,  catching  and  cutting  off  the  ends  of 
her  two  index  fingers. 

Appellee  brought  suit  to  recover  damages  for  her 
injuries  which  she  charged,  in  the  three  counts  of  the 
declaration,  were  caused  by  the  defective  condition  of 
the  machine  which  she  was  operating.  The  defect  al- 
leged in  the  first  count  was  that  the  apparatus  sup- 
porting the  upper  dies  was  so  out  of  repair  that  the 
dies  would  descend  without  being  caused  to  do  q6  by 
the  operator.  The  second  was  substantially  the  same 
as  the  first,  while  the  third  charged  in  addition  that 
the  lower  back  die  and  the  automatic  device  connected 
therewith  were  so  defective  that  they  would  not  re- 
move the  tin  plugs,  thereby  making  it  necessary  for 
appellee  to  remove  them  with  her  hands.  Appellee  ob- 
tained a  verdict  and  judgment  in  her  favor  for 
$1,566.17. 

Appellant  asserts  that  the  facts  in  this  case,  do  not 
warrant  a  recovery  in  favor  of  appellee  and  it  is  to  this 
claim  that  our  review  of  the  case  has  been  mainly  di- 
rected. Appellee  testified  that  the  machine  repeated 
a  number  of  times  on  the  day  of  the  injury  and  had 
done  so  previous  thereto;  that  repeating  meant  that 
when  she  had  pressed  down  on  the  treadle  and  the  dies 
had  come  down  in  response  thereto  and  returned  to 
their  place  they  would  again  come  down  without  the 
treadle  beine:  pressed ;  that  in  each  instance  when  the 
machine  repeated,  she  had  called  the  foreman's  atten- 
tion to  it  and  he  had  fixed  it  but  that  she  did  not  know 
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what  he  did  to  correct  the  defect;  that  shortly  before 
noon  on  the  day  in  question,  it  repeated  and  she  told 
the  foreman  who  worked  on  it,  and  he  told  her  to  go 
ahead;  that  shortly  after  noon  it  again  repeated  and 
she  was  injured  as  stated.  She  also  stated  that  she 
was  furnished  with  a  wire  to  take  out  the  mashed 
plugs;  that  she  had  been  told  by  the  foreman  not  to 
put  her  fingers  under  the  dies  and  that  she  knew  they 
would  be  cut  off  if  they  were  caught.  While  the  opera- 
tor on  each  side  of  her  saw  the  die  come  down  and 
catch  her  fingers,  there  was  no  testimony  but  her  own 
that  the  die  repeated.  The  girl  who  operated  the  ma- 
chine before  her  and  the  one  taking  it  afterwards,  both 
testified  that  it  did  not  repeat  with  them,  and  the  fore- 
man also  stated  that  he  tested  it  immediately  after- 
wards and  it  was  found  to  be  all  right. 

The  crucial  question  presented  to  us  for  determina- 
tion, however,  is  whether  or  not  under  all  the  circum- 
stances appellee  was  in  the  exercise  of  ordinary  care 
for  her  own  safety  at  the  time  of  the  injury.  Her 
counsel  insisted  that  as  it  was  shown  to  have  been  a 
common  practice  among  the  operators  to  remove  the 
mashed  plugs  with  their  fingers,  the  rule  against  it 
must  be  considered  as  abrogated  and  not  in  force  as 
against  appellee.  But  it  further  appeared  from  the 
proofs  that  the  custom  of  the  operators  to  remove  the 
plugs  with  the  fingers  was  a  dangerous  one  and  that 
appellee  knew  it  was  dangerous ;  that  it  was  not  only 
forbidden  by  written  instructions  posted  in  the  room, 
but  also  that  it  was  the  duty  of  the  operators  to  re- 
move the  mashed  plugs  with  the  wire  hooks,  and  if 
they  could  not  do  so,  to  call  upon  the  foreman  who  was 
there  for  the  purpose  to  remove  them ;  that  whenever 
the  foreman  caught  them  putting  their  fingers  under  the 
dies,  he  warned  them  not  to  do  so;  also  that  it  was 
the  duty  of  the  foreman  to  enforce  this  rule  and  that 
he  had  no  authority  to  abolish  it  had  he  wished  to  do 
80.  As  showing  appellee's  disregard  for  her  instruc- 
tions in  that  regard  the  foreman,  Malone,  stated  that 
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on  the  day  before  appellee  was  injured,  he  saw  her 
with  her  fingers  under  the  press  and  told  her  not  to 
do  it ;  that  he  stopped  and  looked  around  and  ^  ^  she  had 
her  tongue  sticking  out ' '  at  him. 

It  is  plain  that  appellee  was  guilty  of  negligence  on 
her  part  which  either  caused  or  contributed  to  bring 
about  her  injuries;  nor  can  the  disregard  of  herself 
and  the  other  employes  of  the  rule  sought  to  be  en- 
forced against  them  for  their  protection,  excuse  her 
negligence.  While  it  is  true  as  a  general  rule  that  if  a 
regulation  is  habitually  violated  with  the  knowledge 
and  acquiescence  of  the  employer,  it  is  to  bd  treated  as 
inoperative  against  the  employe.  Kenny  v.  Marquette 
Cement  Mfg.  Co.,  243  111.  396 ;  Hampton  v.  Chicago  & 
A.  E.  Co.,  236  111.  249.  Yet  we  do  noj;  understand  this 
rule  to  apply  where  disobedience  to  the  rule  is  not 
necessary  to  carry  on  the  business  in  which  the  em- 
ploye is  engaged  and  there  is  an  honest  endeavor  on 
the  part  of  the  employer  to  keep  the  rule  in  force  by 
constant  warning  to  the  employe  to  desist  from  a  dan- 
gerous practice,  as  the  proofs  show  to  have  been  the 
case  here.  Thomas  v.  Houston,  Stanwood  &  Gamble 
Co.,  (146  Ky.  156),  37  L.  R.  A.  (N.  S.)  950. 

For  the  reasons  above  given  the  judgment  in  this 
case  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Alois  Schmidt,  Appellee,  t.  Litchfield  &  Madison  Bail- 
way  Company,  Appellant. 

1.  Master  and  sebvant — negligent  driving  of  motor.  Plaintiff, 
a  railroad  employe,  was  injured  by  being  thrown  from  a  gas  motor 
car  which  had  been  derailed  by  a  dog  on  a  trestle,  and  he  charged 
negligence  on  the  part  of  defendant's  train  dispatcher  who  was 
driving.  Held,  that  the  manifest  weight  of  the  evidence  was 
against  the  contention. 

2.  Damages — state  of  health  previous  to  an  accident.  The  ad- 
missibility of  evidence  that  a  person  injured  had  complained  of 
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ill  health  and  consulted  physicians  previously  to  the  accident,  is 
a  matter  which  must  necessarily  be  left  largely  to  the  disere- 
tion  of  the  trial  court. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Geobge  a.  Crow,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
10,  1913. 

Warnook,  Williamson  &  Bubboitghs,  for  appellant. 
Gebrs  &  Geers,  for  appellee. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the 
conrt. 

Appellee,  Alois  Schmidt,  claims  to  have  been  injured 
in  his  back  while  he  was  in  the  employ  of  appellant,  by 
being  thrown  from  a  motorcar,  driven  by  appellant's 
train  dispatcher,  C.  E.  Bickel,  on  his  return  from  work. 
He  brought  suit,  charging  in  his  declaration  negli- 
gence, carelessness  and  improper  conduct  on  the  part 
of  Bickel  in  driving  the  car,  so  that  it  ran  against  a  dog 
that  was  upon  the  track  near  a  bridge  or  trestle  on 
the  railroad,  whereby  the  motorcar  was  derailed  and 
appellee  thrown  therefrom  with  great  force.  There 
was  a  plea  of  the  general  issue  and  on  the  trial,  the 
jury  gave  a  verdict  and  the  court  entered  judgment  in 
favor  of  appellee  for  $2,750. 

Appellee  offered  no  instruction  and  the  court  gave 
all  those  offered  by  appellant,  but  appellant  assigns  as 
reasons  why  the  judgment  should  be  reversed,  that  the 
verdict  was  against  the  manifest  weight  of  the  evi- 
dence and  the  court  erred  in  its  rulings  in  regard  to 
certain  testimony  which  appellant  sought  to  elicit 
from  some  of  the  witnesses  in  regard  to  appellee's 
past  condition  of  health. 

As  to  the  evidence  in  the  case,  it  appeared  that  on 
May  23,  1910,  appellant  was  operating  a  railroad  run- 
ning through  Madison  county,  Illinois.  At  that  time 
and  for  some  time  prior  thereto,  said  Bickel,  a  train 
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dispatcher  of  appellant  at  Edwardsville,  had  ojperated 
over  the  tracks  of  the  company,  an  uncovered  gas 
motorcar,  about  7  feet  wide  and  8  feet  long,  on  which 
were  two  seats  running  crosswise  of  the  car,  each  hold- 
ing three  persons.  He  used  the  car  for  one  or  more 
trips  nearly  every  day,  carrying  officers  or  employes 
over  the  track.  On  said  date  George  Bandy,  bridge 
foreman,  assisted  by  appellee,  his  brother  William,  and 
James  Taylor,  all  of  whom  lived  in  Edwardsville,  were 
engaged  in  repairing  a  bridge  some  miles  south  of 
there,  near  the  village  of  Edwardsville.  Bickel  had 
taken  them  to  the  bridge  in  the  motorcar  in  the  morn- 
ing and  at  5 :30  that  evening  returned  for  them  to  take 
them  home.  On  the  return  trip  Bickel  was  sitting  on 
the  right  hand  side  in  the  front  seat  and  with  him  at 
his  left,  was  William  Schmidt  and  on  the  back  seat 
from  right  to  left,  were  Taylor,  Bandy  and  appellee. 
A  few  miles  north  of  Madison,  appellant's  track 
crosses  a  trestle  over  a  small  stream.  As  the  car  ap- 
proached the  trestle  a  hound  dog  that  had  been  with 
three  persons,  who  had  stopped  near  the  trestle,  ran 
upon  the  track  in  front  of  the  car  and  started  to  go 
in  the  same  direction,  but  was  struck  and  killed  by  the 
car  at  about  the  ninth  railroad  tie  out  on  the  trestle. 
At  the  same  time  the  car  was  thrown  from  the  rails 
but  it  continued  to  run  over  the  trestle  some  72  ties 
further,  when  the  front  wheel  broke  or  was  torn  off, 
the  car  turned  across  the  track  and  its  occupants 
thrown  out.  Appellee  and  his  brother  fell  from  the 
trestle  tfpon  which  they  had  been  thrown,  to  the  water 
below,  and  in  falling  appellee  claims  he  struck  the  end 
of  one  of  the  timbers  of  the  bridge  and  received  the 
injuries  to  his  back  of  which  he  here  complains.  Bandy 
was  rendered  unconscious  and  so  remained  until  the 
following  day  and  at  the  trial  could  remember  noth- 
ing whatever  about  the  occurrence  or  seeing  the  dog. 
William  Schmidt  was  out  of  the  state  at  the  time  of 
the  trial  and  the  only  witnesses  present  at  the  time  of 
the  occurrence,  who  testified  concerning  it,  were  appel- 
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lee,  Bickel  and  Taylor  who  had  been  on  the  car,  Will- 
iam and  Bonnie  Eussell,  who  were  fishing  near  the 
trestle  and  William  Bowen  and  Edward  Meyer,  two 
of  the  persons  who  had  been  with  the  dog.  Joseph 
Hennen  an  eyewitness  was  ill  at  the  time  of  the  trial, 
but  an  aflSdavit  setting  np  what  he  would  swear  to  if 
present  and  contained  in  a  motion  for  a  continuance, 
was  read  on  behalf  of  appellant. 

Appellee  testified  that  when  he  first  saw  the  dog,  the 
motor  car  was  200  to  300  yards  from  it ;  that  when  the 
dog  got  into  the  center  of  the  track,  appellee  was  a 
few  feet  away  from  the  bridge  and  Bickel  said,  ^' Watch 
me  knock  that  dog;''  that  appellee  told  him  to  stop 
the  car  but  that  he  did  not  do  so  but  raised  its  speed 
and  the  car  ran  over  the  dog;  that  the  dog  was  about 
9  ties  out  on  the  bridge  when  the  car  struck  it.  Again 
he  testified  that  the  motorcar  was  about  100  feet  from 
the  dog  when  Mr.  Bickel  made  the  statement,  ^  ^  Watch 
me  knock  that  dog."  On  cross-examination  he  said 
that  when  he  first  saw  the  dog  it  was  next  the  track 
on  the  outside  of  the  rail  on  the  right  hand  side,  some 
8  or  9  feet  from  the  trestle  and  that  when  he  jumped 
into  the  center  of  the  track,  the  car  was  100  yards 
away  from  him ;  that  when  he  first  saw  the  dog,  it  was 
walking  towards  the  bridge;  that  he  could  not  swear 
how  far  the  dog  went  before  it  got  over  into  the  track, 
but  thought  about  30  feet  and  it  was  then  about  9  feet 
from  the  trestle;  that  he  did  not  call  Bickel 's  atten- 
tion to  the  dog  when  he  first  saw  it  and  did  not  know 
how  far  the  car  was  from  the  dog  when  Bickel  saw  it ; 
that  he  told  Bickel  to  stop  the  car  because  they  were 
in  danger;  that  Bickel  never  said  anything  only, 
*  Vatch  me  knock  that  dog''  and  reached  back  and  put 
the  car  on  as  high  speed  as  he  could  put  her. 

The  claim  of  appellant  was  that  the  dog  was  not 
seen  by  Bickel  until  the  car  was  right  upon  him  when 
Bickel  immediately  applied  the  brake  but  was  unable 
to  stop  the  car  in  time  to  avoid  striking  the  dog;  that 
the  occurrence  was  merely  an  unavoidable  accident 
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William  Bussell  stated  that  he  saw  the  dog  with 
three  persons  coming  along  the  track,  about  75  yards 
from  the  trestle  some  four  or  five  minutes  before  the 
car  came,  but  did  not  see  the  dog  again  until  after  it 
was  killed.  Bonnie  Russell  swore  that  he  saw  Bowen 
come  down  the  track  with  the  dog;  that  the  dog  was 
about  30  feet  from  the  trestle  at  the  side  of  the  track 
when  he  first  saw  him ;  that  when  he  got  to  the  trestle 
he  stopped  and  then  walked  onward.  Witness  said  he 
then  turned  to  look  at  his  fishing  line  and  did  not  see 
the  car  strike  the  dog.  Edward  Meyer,  a  boy  16  years 
old,  who  was  one  of  the  parties  with  the  dog,  stated 
that  just  before  the  accident,  Mr.  Bowen  was  empty- 
ing strawberries  out  of  his  hat  into  a  bucket  and  wit- 
ness was  standing  at  his  side ;  that  the  dog  was  sitting 
by  him ;  that  he  next  saw  the  dog  when  it  was  struck 
on  the  trestle;  that  Mr.  Bowen  was  emptying  straw- 
berries when  the  car  passed;  that  he  could  not  tell  how 
long  it  was  from  the  time  he  saw  the  dog  lying  at  his 
side  until  he  saw  him  running  to  the  trestle;  that  he 
could  not  say  whether  it  was  four  or  five  minutes  or 
five  seconds;  that  he  could  give  no  idea  of  the  time. 
These  are  all  the  witnesses  on  behalf  of  appellee  as 
to  the  occurrence. 

On  the  other  hand  Bickel  swore  that  when  he  first 
saw  the  dog,  the  car  was  five  or  six  feet  from  it ;  that 
he  applied  the  hand  brake  of  the  car  which  was  all  he 
had  time  to  do  and  that  the  car  struck  the  dog  at  the 
same  time;  that  he  could  not  see  where  the  dog  came 
from;  that  he  did  not  make  the  remark  to  Schmidt, 
*  ^  Watch  me  knock  that  dog, ' '  or  to  any  one  else ;  that 
Schmidt  did  not  tell  him  to  watch  out  or  slow  up  or 
that  in  substance;  that  he  could  not  have  stopped  the 
car  from  the  time  he  first  saw  the  dog  until  he  struck 
it.  Taylor  who  was  with  him  on  the  car,  testified  he 
first  noticed  the  dog  about  six  feet  from  the  bridge  and 
the  car  was  then  probably  four  or  five  feet  from  the 
dog ;  that  the  dog  was  then  just  outside  of  the  track ; 
that  he  never  heard  Bickel  make  the  statement  in  ref « 
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erence  to  the  dog  testified  to  by  Schmidt ;  that  he  was 
in  position  to  have  heard  it  and  is  positive  he  wonld 
have  heard  it  had  it  been  made;  that  there  were  no 
statements  made  there  by  either  of  them;  that  if 
Schmidt  told  Bickel  to  look  out  or  slow  up  he  did  not 
hear  him.  Bowen  the  owner  of  the  dog,  testified  that 
he  was  emptying  strawberries  into  a  bucket  and  the 
dog  was  along  side  of  him  a  second  or  two  before  the 
car  came  along ;  that  as  the  car  went  by  he  looked  up 
and  saw  the  dog  on  the  trestle  under  the  car ;  that  the 
dog  had  been  lying  by  him  10  or  15  minutes  before  the 
car  came ;  that  he  saw  the  dog  go  from  where  he  was 
to  the  trestle ;  that  he  was  only  a  second  or  two  empty- 
ing the  strawberries  into  the  bucket.  The  affidavit  of 
Ilonnen  read  in  evidence,  stated  that  he  was  14  years 
of  age  and  was  with  Bowen  and  Meyer  at  the  time  of 
the  accident ;  that  he  was  watching  Bowen  and  Meyerd 
empty  the  strawberries ;  that  the  dog  was  lying  on  the 
ground  where  they  were,  until  two  or  three  seconds  be- 
fore it  was  struck  by  the  car;  that  as  the  motorcar 
passed,  he  looked  up  and  saw  the  dog  was  near  the 
trestle ;  that  he  seemed  to  be  running  in  a  straight  line 
from  where  witness 'and  his  companions  were  towards 
the  trestle;  that  when  the  dog  got  to  the  trestle  the 
car  was  only  about  ten  feet  away  from  it;  that  he 
seemed  to  start  across  the  trestle  and  his  front  feet 
fell  down  between  the  ties. 

In  addition  to  the  above  testimony.  Dr.  Ferguson,  a 
physician  of  Edwardsville,  who  examined  appellee  on 
the  night  he  was  injured,  swore  that  appellee  at  that 
time,  told  him  that  as  they  approached  the  bridge, 
there  were  several  men  holding  the  dog  to  keep  him 
from  running  out  on  the  track,  that  the  dog  evidently 
got  loose  and  jumped  out  ahead  of  the  car  and  they 
ran  over  it  and  the  car  jumped  the  track ;  that  he  did 
not  think  anyone  was  to  blame  for  the  accident,  that 
it  was  purely  an  accident.  The  making  of  this  state- 
ment however,  is  denied  by  appellee. 
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We  have  gone  somewhat  at  length  into  the  facts 
shown  by  the  record  as  the  question  whether  those 
facts  will  sustain  a  recovery  is  the  controlling  one  in 
the  case.  The  burden  of  proof  to  sustain  the  charges 
made  by  him  in  his  declaration  and  make  out  his  case ' 
was  upon  appellee,  but  in  doing  this  he  has  to  depend 
almost  wholly  upon  his  own  testimony.  He  was  con- 
tradicated  by  a  number  of  witnesses  whose  statements 
appear  reasonable.  When  we  consider  this  in  connec- 
tion with  the  testimony  of  the  physician,  as  to  the  state- 
ment made  to  him  by  appellee,  concerning  the  man- 
ner in  which  the  injury  occurred,  we  are  led  to  the 
conclusion  that  plaintiff  has  not  only  failed  to  estab- 
lish his  right  of  action  by  a  preponderance  of  the  evi- 
dence, but  that  the  manifest  weight  of  the  evidence  was 
in  favor  of  the  appellant. 

Appellee  testified  that  before  the  accident  he  was  in 
good  health  and  worked  every  day.  To  meet  this 
statement,  appellant  sought  to  show  that  appellee  had 
complained  of  ill  health  and  had  consulted  with  phy- 
sicians from  time  to  time  for  a  number  of  years  past. 
The  court  permitted  appellant  to  interrogate  witnesses 
along  these  lines  to  a  considerable  extent,  but  it  com- 
plains that  objections  were  sustained  to  some  of  its 
interrogatories  which  sought  to  elicit  information  con- 
cerning appellee's  complaints  of  ill  health  or  ailments 
at  remote  periods.  The  admissibility  of  such  evidence 
is  a  matter  which  must  necessarily  be  largely  left  to 
the  discretion  of  the  trial  court  and  while  some  of  the 
questions,  to  which  objections  were  sustained,  might 
properly  have  been  answered  by  the  witnesses,  yet 
upon  the  whole,  the  court  below  does  not  appear  to  us 
to  have  abused  its  discretion  in  this  regard. 

For  the  reason  that  the  verdict  of  the  jury  was  mani- 
festly against  the  weight  of  the  evidence,  the  judgment 
of  the  court  below  based  on  it  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Adolph  Piazzi,  Appellee,  y.  Kerens-Bonnewald  Coal 

Company,  Appellant. 

1.  Mines  Ain>  hinebs — liability  under  statute  regulating. 
Plaintiff  charged  defendant  with  having  permitted  a  dangerouB 
condition  to  exist  in  a  cross-cut  in  Its  coal  mine,  owing  to  a  loose 
rock  in  the  roof,  and  with  wilful  failure  to  fix  a  conspicuous  mark 
there  as  warning.  While  engaged  in  cleaning  out  the  cross-cut 
and  after  attempting  to  pry  the  rock  out  with  a  pick,  plaintiff 
was  struck  by  the  falling  rock.  Held,  that  the  questions  as  to  such 
danger  and  violation  of  statutory  duty  were  for  the  jury. 

2.  Mines  and  miners — liability  under  statute.  It  is  the  duty  of 
the  owner  of  a  mine  to  have  it  examined  and  to  have  dangerous 
places  therein  designated  by  statutory  marks,  and  he  cannot  excuse 
himself  on  the  ground  that  he  had  the  mine  examined  and  In  good 
faith  thought  it  was  not  dangerous. 

3.  Mines  and  miners — liability  under  statute  regulating.  The 
question  of  the  condition  of  a  coal  mine,  where  an  accident  occurs, 
is  one  of  fact,  to  be  determined  by  the  Jury  and  not  by  the  mine 
examiner. 

4.  Mines  and  miners — nature  of  employment.  Whether  a  com- 
pany man,  employed  in  a  coal  mine,  is  employed  in  making  a 
dangerous  place  safe,  or  merely  directed  to  clean  up  a  cross-cut, 
are  questions  of  fact  for  the  Jury. 

5.  Mines  and  miners — marking  places  of  danger.  An  instruc- 
tion, the  effect  of  which  is  to  ignore  the  duty  of  the  operator  of 
a  coal  mine  to  mark  a  working  place  in  the  mine  known  to  be 
dangerous,  is  erroneous. 

6.  Mines  and  miners — instructions.  An  Instruction  that  even 
though  the  Jury  should  find  that  a  coal  mine  had  not  been  properly 
examined,  yet  if  they  should  find  that  an  examination  would  have 
disclosed  the  fact  that  a  rock  in  the  roof  of  a  cross-cut  was  not 
loose,  and  further  that  plaintiff  made  It  loose  by  prying  it,  and 
was  injured  by  its  falling  upon  him,  the  owner  of  the  mine  would 
not  be  liable,  may  properly  be  given. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
George  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  10,  1913.  Re- 
hearing denied  May  29,  1913. 

Wise,  Keefb  &  Wheelbb  and  E.  B.  'Hjenbbiokb,  for 
appellant ;  Mastin  &  Sheklook,  of  connseL 

D.  H.  MxTDOB,  for  appellee. 
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Mr.  Justice  Hiqbee  delivered  the  opinion  of  the 
court. 

Appellee,  while  in  the  employ  of  appellant  in  a  coal 
mine  in  Madison  county,  Illinois,  as  a  **  company 
man,*'  was  injured  by  the  fall  of  a  clod  from  the  roof 
of  a  cross-cut  and  brought  this  suit  for  the  injuries 
so  received. 

The  declaration  averred  that  appellant  permitted  a 
dangerous  condition  to  exist  in  a  certain  cross-cut  in 
its  mine,  caused  by  loose,  insecure  and  dangerous  rock 
or  clod  attached  to  the  roof  at  appellee's  working 
place;  that  it  wilfully  failed  to  cause  said  working 
place  to  be  marked  by  its  mine  examiner  with  the 
month  and  day  of  his  visit  on  the  16th  day  of  July, 
1910 ;  that  through  its'mine  examiner,  it  wilfully  failed 
to  fix  a  conspicuous  mark  at  appellee's  working  place 
as  notice  to  the  appellee  to  keep  out;  and,  that  it  al- 
lowed appellee  to  enter  said  working  place,  not  under 
the  direction  of  the  mine  manager,  before  said  danger- 
ous condition  existing  therein  had  been  made  safe.  A 
verdict  in  favor  of  appellee  for  $1,500  was  followed  by 
a  judgment  for  a  like  amount. 

The  proof  showed  appellee  to  be  a  man  of  50  years 
of  age  and  that  he  had  been  engaged  in  coal  mines  in 
different  capacities  for  some  28  years.  For  about  a 
year  and  a  half  he  had  been  employed  in  appellant's 
mine  and  for  some  two  months  just  prior  to  his  injury 
he  had  been  doing  company  work,  which  required  him 
to  do  whatever  the  mine  manager  directed  him.  He 
was  earning  from  $2.50  to  $3.00  a  day.  At  said  date 
coal  was  not  being  mined  and  hoisted  from  appellant's 
mine  at  this  shaft,  neither  had  the  mine  been  so  worked 
for  several  months  prior  thereto.  There  had  been  a 
fall  from  the  roof  of  a  cross-cut  between  the  third  and 
fourth  entry  on  the  east  side  of  the  mine  prior  to  this, 
so  that  it  could  not  be  used.  Men,  among  whom  was 
appellee,  were  employed  in  the  mine,  cleaning  up  this 
cross-cut  and  other  places,  so  that  the  mine  could  be 
again  put  in  operation  for  producing  coal.    These  men 
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were  working  under  the  direction  of  the  mine  manager 
and  were  divided  into  a  night  shift  and  a  day  shift, 
appellee  belonging  to  the  former.  About  ten  days  be- 
fore the  injury  occurred,  the  mine  manager,  at  the  bot- 
tom of  the  shaft,  about  2,000  feet  from  the  cross-cut, 
directed  appellee  and  his  '* buddy"  John  Tweedy,  to 
go  to  work  in  the  cross-cut,  which  they  proceeded  at 
once  to  do  and  were  so  employed  until  appellee  was 
hurt. 

Upon  the  trial  there  was  a  conflict  in  the  evidence  of 
the  parties  as  to  whether  appellee  and  his  companion 
were  employed  simply  to  clean  out  the  fall  and  restore 
the  cross-cut  to  its  former  condition,  so  that  it  could 
be  used  as  a  passageway  between  the  two  entries,  or 
whether  they  were  employed  and  instructed  to  make 
the  place  safe.  The  testimony  on  behalf  of  appellee 
tended  to  show  they  were  instructed  by  the  manager  to 
*' clean  up"  the  cross-cut.  The  majoager,  however,  tes- 
tified that  he  gave  them  no  directions  but  that  they 
were  in  charge  of  the  night  boss  who  gave  directions 
as  to  the  duties  of  the  men,  and  the  night  boss  swore 
that  he  told  appellee  and  Tweedy  to  ^*  clean  up,  take 
down  and  make  safe  the  cross-cut.  To  take  down  any- 
thing and  make  safe."  When  the  men  went  to  work 
that  night  they  had  reached  a  place  where  a  clod  hung 
from  the  roof  of  the  cross-cut  some  8  or  10  feet  above 
the  floor.  It  was  three  or  four  feet  long,  two  or  three 
feet  wide  and  eight  to  twelve  inches  thick  and  unsup- 
ported by  timbering  or  other  artificial  means.  It  how- 
ever adhered  to  the  rock  above  it  and  one  end  next  to 
the  ^*gob"  was  supported  by  the  coal.  Their  work 
had  progressed  past  the  clod  and  the  mine  examiner 
had  seen  it  a  few  days  before.  Appellee  and  Tweedy, 
jin  the  progress  of  their  work,  would  load  dirt,  rock  and 
other  material,  obstructing  the  cross-cut  into  the  min- 
er 's  car  and  when  it  was  full,  a  driver  would  come  and 
take  it  to  the  bottom  of  the  shaft.  After  loading  the 
box  that  night  they  attempted  to  get  the  clod  down. 
They  had  already  taken  some  dirt  from  around  it  the 
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night  before  and  on  this  occasion,  appellee  got  on  the 
dirt  box,  dug  a  hole  in  behind  the  clod  and  attempted 
to  pry  it  out  with  a  pick.  The  attempt  to  take  it  down 
was  finally  abandoned.  The  loaded  car  was  hauled  out 
and  the  two  men  went  to  work  under  the  clod,  loading 
another  box,  when  suddenly  the  clod  fell  striking  ap- 
pellee inflicting  the  injuries  complained  of.  Both  bones 
of  one  of  his  legs  were  broken  between  the  ankle  and 
the  knee,  one  of  which  protruded  through  the  wound  in 
the  leg.  He  was  in  the  hospital  for  eleven  weeks  and 
on  crutches  for  about  six  months.  His  surgeon  *8 
charges  were  $100,  and  hospital  charges  $8  a  week,  in 
addition  to  an  extra  charge  of  $5  for  the  use  of  a  dress- 
ing room. 

Appellant's  mine  examiner  stated  that  on  the  night 
in  question  and  a  few  hours  before  appellee  was  htirt, 
he,  in  the  performance  of  his  duties,  got  on  the  box 
and  examined  around  the  clod  with  his  light  and 
sounded  with  his  rod;  that  he  found  it  solid  and  did 
not  mark  it  as  dangerous.  In  fact  the  proofs  sustain 
the  allegation  of  appellee's  declaration,  that  there 
were  no  marks  to  show  that  the  examiner  had  visited 
the  place  or  to  serve  as  danger  signals  and  that  ap- 
pellee was  not  wanied  of  any  danger  there  might  be 
from  the  hanging  clod.  If  the  place  where  appellee 
was  at  work  was  dangerous  and  appellant  owed  appel- 
lee the  duty  prescribed  by  law,  for  the  protection  of 
mine  workers  and  the  wilful  failure  of  appellant  to 
comply  with  the  statute  was  the  proximate  cause  of 
the  injury,  then  appellee  was  entitled  to  recover. 
Whether  the  place  was  dangerous  and  whether  appel- 
lant wilfully  failed  to  comply  with  the  statute,  were 
questions  of  fact  for  the  jury.  Smith  v.  Illinois  Col- 
lieries Co.,  155  111.  App.  148 ;  Aetitus  v.  Spring  Valley 
Coal  Co.,  246  HI.  32. 

In  the  last  mentioned  cause,  which  in  some  respects 
is  similar  to  the  one, before  us,  as  the  appellee  there 
appears  to  have  been  a  workman  who  was  injured  by 
a  fall  of  rock  while  he  and  his  companion  were  en- 
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gaged  in  preparing  a  place  where  the  coal  company  de- 
sired to  build  a  stable  and  where  the  workmen  had 
tested  the  roof  above  them  with  their  picks  and  pulled 
down  some  loose  rocks,  but  the  place  had  not  been 
marked  as  dangerous  by  the  mine  examiner,  it  was 
said:  **It  has  been  repeatedly  held  by  this  court  that 
it  is  the  duty  of  the  owner  or  operator  of  a  mine  to 
have  his  mine  examined  and  if  it  is  in  a  dangerous 
condition  to  have  the  dangerous  places  designated  by 
the  statutory  marks,  and  if  he  fails  in  either  particular, 
with  knowledge  of  its  dangerous  condition  or  with 
knowledge  of  facts,  from  which  he  ought  to  know  of 
its  dangerous  condition,  he  is  liable  to  a  person  in  the 
mine  under  his  employ  who  is  injured  as  a  result  of 
his  wilful  failure  to  obey  the  mandates  of  the  statute. 
If  the  mine  is  in  a  dangerous  condition,  and  the  owner 
or  operator  has  failed,  with  knowledge  of  its  condition 
to  comply  with  the  statute,  he  is  liable,  and  he  cannot 
excuse  himself  on  the  ground  that  he  had  the  mine  ex- 
amined and  in  good  faith  thought  it  was  not  danger- 
ous. •  •  •  The  question  of  the  condition  of  the  en- 
try at  the  point  where  the  accident  occurred  was  one 
of  fact  to  be  determined  by  the  jury,  and  not  by  the 
mine  examiner.'' 

Appellant  contends  however,  that  appellee  was  en- 
gaged in  making  a  dangerous  place  safe  and  therefore 
appellant  owed  him  no  duty  under  the  statute,  to  cause 
the  place  of  danger  to  be  marked.  Whether  or  not  ap- 
pellee was  engaged  in  the  work  of  making  a  dangerous 
place  safe  or  was  only  employed  and  directed  to  clean 
up  the  cross-cut,  were  questions  of  fact  for  the  jury. 
Upon  all  these  questions  of  fact  there  was  evidence  to 
support  a  finding  in  favor  of  appellee  and  no  reason 
appears  to  us  from  the  proofs,  why  their  verdict  should 
be  disturbed. 

It  is  further  contended  by  appellant  however,* that 
the  court  erred  in  refusing  two  of  the  instructions  of- 
fered by  it.    The  first  of  these  instructions  told  the 
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jury  that  even  though  they  should  find  that  the  mine 
examiner  was  not  in  the  cross-cut  and  made  no  ex- 
amination of  the  same,  yet  if  they  found  an  examina- 
tion would  have  disclosed  the  fact  that  the  clod  was 
not  loose,  and  if  they  should  further  find  that  appellee 
made  it  loose  by  striking  and  pulling  it  with  his  pick 
and  that  he  pulled  it  with  his  pick  after  the  usual  time 
for  the  mine  examiner's  examination,  and  the  clod 
thereafter  fell  and  injured  him,  that  appellant  would 
not  be  liable.  It  is  said  by  appellee  that  this  instruc- 
tion presents  the  question  of  contributory  negligence 
on  his  part,  which  is  not  a  defense  in  suits  of  this 
character.  We  are  inclined  to  the  opinion  that  while 
the  instruction  might  properly  have  been  more  care- 
fully guarded  along  the  line  upon  which  the  criticism 
is  made,  yet  the  court  might  well  have  given  it.  The 
principle  enunciated  in  it  however,  was  fully  covered 
by  other  instructions  given  on  behalf  of  appellant  and 
therefore  the  court  did  not  err  in  refusing  this  one. 
The  other  instruction,  the  refusal  of  which  is  com- 
plained of  by  appellant,  did  not  state  the  law  correctly 
as  the  effect  of  it  was  to  ignore  the  duty  of  appellant 
to  mark  a  working  place  in  the  mine  known  to  be  dan- 
gerous. 

Counsel  for  appellant  also  complain  that  objections 
were  sustained  by  the  court  to  several  questions  asked 
by  them  of  appellee,  on  cross-examination.  We  are  in- 
clined to  the  belief  that  the  questions  referred  to  were 
improper  as  asked,  but  at  any  rate  the  substance  of 
them  was  covered  by  other  questions  asked  of  appellee 
on  cross-examination  and  answered  by  him. 

The  judgment  of  the  court  below  will  be  aflBrmed. 

Affirmed. 
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Albert  B.  Tancil^  Appellee,  y.  Fred  Sehuette,  Appel- 
lant. 

1.  CoNTBicFT — tohen  provision  erroneously  included  in  a  decree. 
Where  an  accounting  is  ordered  between  two  parties  interested  in 
the  same  business,  there  being  no  fraud  in  the  case,  it  is  error  to 
provide  in  the  decree  that  unless  defendant  pay  the  amount  ordered 
within  thirty  days,  he  shall  be  considered  and  adjudged  In  con- 
tempt of  court. 

2.  Egurry — when  hill  for  accounting  is  improperly  allowed. 
Where  complainant,  an  employe  in  a  certain  company,  entered 
into  an  agreement  with  defendant,  principal  owner  of  the  capital 
stock  to  buy  a  one-fourth  interest,  continue  his  work  in  the  stores 
of  the  company  at  a  certain  salary  and  to  pay  for  the  stock  with 
his  share  of  the  profits,  his  bill  asking  for  an  accounting  should  be 
dismissed  for  want  of  equity  where  his  only  complaint  is  that 
defendant  was  overbearing  and  discourteous  in  his  treatment  and 
had  charged  his  salary  for  the  second  year  at  $165  a  month  instead 
of  $80,  as  was  done  the  first  year. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon. 
William  N.  Butleb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded  with  directions.  Opln^ 
ion  filed  March  10,  1913. 

ScHWABTz  &  Hays  and  Hosea  V.  Ferbell,  for  appel- 
lant. 

James  H,  Martin  and  Andrew  S.  CALiDWELii,  for  ap- 
pellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

On  June  18,  1903,  appellant  Fred  Schuette,  entered 
into  a  contract  with  appellee  Albert  B.  Vancil,  reciting 
that  Schuette  was  the  principal  owner  of  the  capital 
stock  of  the  Leader  Mercantile  Company  of  Carbon- 
dale,  Illinois,  and  Vancil  was  a  clerk  in  the  employ  of 
said  company;  that  Vancil  desired  to  purchase  an  in- 
terest in  the  business  of  the  company  and  Schuette,  by 
the  contract,  agreed  to  sell  him  a  one-fourth  interest 
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in  said  business  and  to  assign  and  transfer  to  him 
a  niunber  of  shares  of  the  capital  stock  of  the  com- 
pany, equal  in  value  to  one-fourth  of  the  value  of  the 
entire  capital  stock,  for  the  sum  of  $3,600;  that  Vancil 
should  continue  his  work  in  the  store  or  stores  of  the 
company  as  before,  devoting  his  time  thereto  and 
should  receive  pay  for  his  services  at  the  rate  of  $55 
per  month  in  cash  and  in  addition  thereto,  should  be 
entitled  to  one-fourth  of  the  net  earnings  of  the  busi- 
ness,  dating  from  the  first  day  of  February,  1903 ;  that 
on  the  first  day  of  February  of  each  year  thereafter, 
an  account  should  be  taken  by  the  parties  of  the  busi- 
ness of  the  company  for  the  preceding  year  and  that 
Vancil 's  share  of  the  profits,  that  is  one-fourth  thereof, 
should  be  paid  to  Schuette  to  be  applied  on  said  sum 
of  $3,600,  the  purchase  price  to  be  paid  by  Vancil,  un- 
til the  whole  of  said  sum,  together  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum,  from  the  date 
of  said  agreement,  should  be  fully  paid;  that  when 
said  purchase  price  and  interest  should  be  fully  paid, 
said  Schuette  should  assign  and  transfer  to  Vancil  a 
number  of  shares  of  the  capital  stock  of  said  company, 
equal  to  one-fourth  of  the  entire  capital  stock  thereof; 
that  all  legitimate  expenses  of  conducting  the  business 
should  be  deducted  from  the  gross  earnings,  when  the 
annual  accounting  was  had  and  Vancil  should  be  en- 
titled only  to  one-fourth  of  the  net  profits.  Differences 
subsequently  arose  between  the  parties  to  the  contract 
and  on  March  28,  1905,  appellee  commenced  this  suit 
against  appellant,  by  filing  a  bill  in  chancery. 

The  amended  bill  upon  which  the  case  was  tried,  in 
addition  to  setting  up  the  contract  above  referred  to, 
charged  that  the  capital  stock  of  said  Leader  Mercan- 
tile Company,  was  $5,000;  that  Schuette  was  the 
owner  of  48  or  50  shares  of  said  stock  and  had  abso- 
lute management  and  control  of  the  business;  that 
after  entering  into  the  contract,  appellee  proceeded  to 
discharge  his  duties  under  the  same ;  that  on  February 
1,  1904,  appellant  cast  up  the  accounts  and  informed 
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appellee  his  share  of  the  net  profits  was  $1,108.65  for 
the  year  then  closed,  and  thereupon  made  an  indorse- 
ment upon  the  written  agreement  above  set  forth  of 
that  amount;  that  during  said  year,  appellant  treated 
appellee  courteously  and  kindly  but  did  not  permit  him 
to  have  access  to  all  the  books  and  papers  of  the  con- 
cern, nor  make  a  full  and  explicit  showing  of  the  entire 
business  of  the  year  so  that  appellee  could  ascertain 
the  proper  amount  he  should  be  credited  with;  that 
during  the  first  year  appellant  drew  each  month  the 
sum  of  $80,  but  at  the  beginning  of  the  second  year, 
he  arbitrarily  and  over  the  objection  of  appellee,  an- 
nounced that  from  that  date  he  would  draw  each 
month  the  sum  of  $165;  that  during  the  second  year 
appellant's  conduct  towards  appellee  changed  and  he 
became  disagreeable,  overbearing  and  inconsiderate  of 
appellee's  rights  and  thereupon  made  appellee's  posi- 
tion unpleasant  and  embarrassing;  that  at  the  end  of 
the  second  year  appellee  demanded  an  inspection  of 
the  books,  bills  and  documents  in  order  that  he  might 
make  an  accurate  estimate  of  the  business  for  the  year 
then  closing,  but  that  appellant  refused  to  permit  the 
same  and  announced  to  appellee  that  he  intended  to 
charge  as  part  of  the  expenses,  the  sum  of  $1,980  for 
his  salary  for  the  year,  which  was  at  the  rate  of  $165  a 
month;  that  on  or  about  the  first  day  of  February, 
1905,  appellee  notified  appellant  of  his  dissatisfaction 
of  the  management  of  the  business  by  appellant  and 
requested  him  to  account  to  and  settle  with  appellee 
for  his  interest  in  said  business,  but  that  appellant 
then  and  at  other  times  since,  when  requested,  refused 
so  to  do  and  now  pretends  that  appellee  is  not  entitled 
to  any  interest  in  the  business  or  share  in  the  net 
profits  of  the  business  for  the  second  year  which  ought 
to  be  at  least  $500. 

The  prayej  of  the  bill  was  that  an  account  be  taken 
of  said  business  dealings  and  transactions,  from  Febru- 
ary 1,  1903,  to  February  1,  1905,  and  that  appellant 
Schuette  be  decreed  to  pay  appellee  what^  if  anything, 
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should  appear  ta  be  due  him ;  and  that  appellee  might 
have  such  other  and  further  relief  as  equity  should  re- 
quire. 

A  demurrer  to  the  amended  bill  was  overruled  and 
an  answer  filed  by  appellant,  admitting  the  contract 
and  the  amount  of  the  net  profits  as  credited  for  the 
first  year  and  denying  any  mistreatment  of  appellee 
after  the  first  year  as  alleged.  It  further  stated  that 
at  the  beginning  of  the  second  year,  appellant  told  ap- 
pellee he  intended  to  charge  $165  a  month  for  the  sec- 
ond year  and  that  appellee  did  not  object  to  the  same ; 
that  said  amount  was  intended  to  cover  not  only  his 
own  services  but  also  those  of  his  wife  who  was  at  the 
head  of  the  millinery  department;  that  at  the  end  of 
the  second  year,  appellee  objected  to  his  deducting 
$165  a  month  and  thereupon,  without  other  notice  or 
warning,  told  appellant  he  was  going  to  quit  and  a  few 
days  later  left  the  service  and  refused  to  return; 
that  when  appellant  learned  that  appellee  was  object- 
ing to  his  receiving  $165  a  month,  he  told  appellee  he 
would  in  such  case  only  deduct  $80  per  month  for  his 
services,  but  that  appellee  still  refused  to  continue  his 
employment;  that  said  agreement  to  transfer  said 
shares  of  stock  was  conditional  upon  the  faithful  per- 
formance by  appellee  of  the  conditions  and  stipula- 
tions mentioned ;  that  appellee  had  not  n^ade  out  such 
a  case  as  entitled  him  to  relief  and  appellant  therefore 
prayed  the  same  relief  and  benefit  as  though  he  had 
demurred  to  said  bill. 

The  cause  was  referred  to  the  master,  who  in  his 
report  found  the  issues  for  the  appellee,  that  the  ma- 
terial allegations  of  the  bill  had  been  proven  and  that 
there  was  due  appellee  from  appellant  the  sum  of 
$1,527.55.  This  amount  was  arrived  at  as  follows : 
Appellant  was  first  charged  with  $1,108,65,  credited  on 
the  contract  at  the  end  of  the  first  year.  To  the  amount 
of  $1,253.54,  which  was  reported  by  appellant  to  ap- 
pellee as  the  net  profits  of  the  business  for  the  sec- 
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ond  year,  there  was  added  the  sum  of  $1,020  which  was 
the  difference  between  appellant's  salary  at  $80  a 
month  and  $165  a  month,  making  a  total  of  $2,273.54, 
one-fourth  of  which,  or  $568.38,  was  treated  as  appel- 
lee's share  of  the  profits  for  the  second  year.  From 
this  last  amount  there  was  deducted  the  sum  of  $149.48, 
the  interest  at  six  per  cent,  on  the  balance  due  on  the 
contract  price  of  $3,600  for  the  second  year,  after  de- 
ducting the.  first  year's  payment.  This  made  the 
amount  of  appellee's  credit  for  the  second  year, 
$418.90,  which  added  to  its  credit  for  the  first  year  of 
$1,108.65,  made  the  amount  of  $1,527.55. 

Exceptions  to  the  master's  report  were  overruled 
by  the  court  and  a  decree  entered,  approving  and  con- 
firming that  report  and  in  accordance  with  its  find- 
ings. It  was  also  ordered  that  appellant  pay  to  appel- 
lee the  sum  of  $1,527.55,  with  legal  interest  from  the 
date  of  the  decree  within  thirty  days  and  that  in  de- 
fault thereof  he  should  be  considered  and  adjudged 
in  contempt  of  court. 

There  was  no  question  of  fraud  raised  in  the  case 
and  the  court  below  erred  in  providing  in  the  decree 
that  appellant  should  be  held  to  be  in  contempt  of 
court  for  failure  to  pay  the  amount  found  due  within 
the  time  named.  Waiving  that  question  however,  there 
are  other  reasons  why  this  decree  cannot  be  permitted 
to  stand.  It  is  doubtful  if  the  bill  itself  stated  a  good 
cause  for  the  intervention  of  a  court  of  chancery.  But 
if  the  bill  could  be  held  to  be  good  the  facts  developed 
do  not  show  that  appellee  was  entitled  to  the  relief 
asked  for  and  given  him.  There  was  no  attempt  by 
appellee,  upon  the  trial,  to  show  that  the  profits  of  the 
business  were  different  from  those  stated  by  appellant. 
In  fact  the  only  evidence  produced  by  appellee  as  to 
the  amount  due  him,  was  his  own  testimony  stating 
what  appellant  had  told  him  upon  that  subject,  and  his 
only  complaints  of  appellant  were  that  the  latter  had 
been  overbearing  and  discourteous  in  his  treatment 
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and  had  charged  his  salary  for  the  second  year  at  $165 
a  month  instead  of  $80  as  was  done  in  the  first  year. 

Appellant  testified  that  two  days  after  the  end  of 
the  second  year  when  trouble  arose  between  them,  he 
told  appellee  he  would  settle  at  $80  per  month  instead 
of  $165,  but  that  appellee  refused  to  talk  to  him  about 
it  and  walked  away;  that  every  time  he  tried  to  talk 
to  appellee  about  the  settlement,  the  latter  would  re- 
fuse to  talk  to  him;  that  the  only  reason  appellee  as- 
signed for  so  doing  was  that  he  wanted  to  quit,  that 
he  did  not  want  to  stay  any  longer ;  that  when  appellee 
quit  he  went  right  to  work  with  a  rival  company  in  the 
same  city. 

Appellee,  when  asked  on  the  trial  if  appellant  did 
not  offer  to  settle  with  him  at  the  old  rate  for  his  sal- 
ary, said  that  he  had  not ;  that  appellant  had  tried  to 
talk  to  him  but  that  appellee  would  not  talk  and  re- 
ferred appellant  to  his  lawyer.  There  does  not  there- 
fore appear  to  have  been  any  controversy  between  the 
parties  which  made  an  accounting  of  their  affairs 
necessary.  The  amount  of  the  receipts  and  disburse- 
ments were  all  known  and  the  only  real  question  was 
whether  appellant  was  entitled  to  receive  $165  a  month 
instead  of  $80  a  month  during  the  second  year.  It  does 
not  even  appear  that  there  was  a  real  controversy 
about  this  question  as  appellant  seems  to  have  been 
ready  and  willing  to  waive  his  claim  for  additional 
salary.  The  suit  is  based  on  the  contract  between  the 
two  parties  above  referred  to,  which  appellee  did  not 
ask  to  have  set  aside.  Under  the  proofs  it  appears 
that  all  that  was  necessary  to  be  done  to  settle  the  ac- 
count between  the  parties  was  to  indorse  the  amount 
due  appellee  upon  the  contract.  Appellee  failed  to 
make  out  a  case  entitling  him  to  the  relief  sought  and 
the  decree  of  the  court  below  will  therefore  be  re- 
versed and  the  cause  remanded  with  instructions  to  the 
court  below  to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded  with  directions. 
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Harry  Dayenport,  Plaintiff  In  Error,  t.  Zlegler  Dls- 
triet  Collieries  Company,  Defendant  in  Error. 

1.  iNSTBUcnoNS— ^lo^en  error  to  direct  verdict.  Where  there  is 
any  evidence  which  with  all  Its  reasonable  inference  and  intend- 
ment fairly  tends  to  prove  the  plaintiff's  case,  a  peremptory  in- 
struction in  favor  of  the  defendant  should  not  be  given. 

2.  Mabtbb  and  sEBVAin? — when  error  to  direct  verdict.  In  a  per* 
sonal  injury  action  where  plaintiff,  an  employe  of  defendant,  act- 
ing under  the  direction  of  the  foreman  in  helping  to  move  a  wheel, 
is  injured  and  the  evidence  shows  that  there  are  questions  of  fact 
as  to  whether  plaintiff  knew  of  the  danger  and  as  to  whether  the 
foreman  was  negligent,  it  is  error  to  direct  a  verdict 

Error  to  the  Circuit  Court  of  Franklin  county;  the  Hon.  WnxiAX 
H.  Gbxen,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10,  1913. 

MooNBTHAM  ft  Sebbsb  and  T.  M.  Webb,  for  plaintiff 
in  error. 

DioiasoN  &  Sphxieb,  for  defendant  in  error. 

Mb.  Justice  Hiobeb  delivered  the  opinion  of  the 
court. 

Harry  Davenport,  a  young  man  22  years  of  age, 
brought  this  suit  against  the  Ziegler  District  Collieries 
Company,  to  recover  damages  for  personal  injuries  re- 
ceived by  him  while  in  the  employ  of  the  latter  in 
Franklin  county,  Illinois.  At  the  close  of  the  plain- 
tiff's case,  the  defendant  offered  a  peremptory  instruc- 
tion, which  was  refused  by  the  court.  At  the  dose  of 
all  the  evidence,  the  peremptory  instruction  was  again 
presented  by  the  defendant,  which  was  given  by  the 
court  and  a  verdict  of  not  guilty,  in  accordance  there- 
with, was  returned  by  the  jury.  A  judgment  was  en- 
tered against  plaintiff  for  costs  and  the  plaintiff  brings 
the  case  here  for  review  by  writ  of  error. 

As  appears  from  the  record,  there  was  no  contro- 
versy of  any  moment,  concerning  the  facts  in  the  case. 
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On  January  15,  1911,  Davenport  was  working  at  the 
top  of  the  mine  of  defendant  in  error,  under  the  direc- 
tion of  its  foreman,  in  the  capacity  of  a  day  laborer, 
cleaning  coal,  loading  timbers,  handling  cars  and  such 
other  work  as  the  foreman  directed.  The  company 
had  a  small  friction  engine  in  a  shed  near  the  top  of 
the  mine,  which  was  used  principally  to  move  loaded 
and  empty  cars  about  the  yards  by  means  of  a  steel 
cable  that  passed  over  a  drum  near  the  engine.  The 
drum  was  put  in  motion  by  means  of  a  lever,  pressing 
it  against  the  friction  blocks  which  were  turned  by  the 
engine.  There  were  also  two  drums  used  at  the  main 
engine  near  the  top  of  the  mine,  to  raise  and  lower 
cars  in  the  coal  shaft.  These  drums  were  like  large 
iron  wheels  8  feet  in  diameter  and  4  feet  wide  at  the 
rim.  Each  drum  was  composed  of  four  sections  bolted 
together,  each  of  which  was  a  half  circle  eight  feet 
across  at  the  widest  part,  two  feet  across  at  the  rim 
and  weighing  about  1,250  pounds.  Spokes  ran  from  the 
rim  to  the  hub,  and  from  the  outside  of  the  rim  ex- 
tended a  sharp  flange.  The  company  desired  to  install 
new  drums  in  the  engine  house  and  on  the  day  in  ques- 
tion, Davenport  and  others  were  engaged  under  Watts, 
a  foreman,  in  removing  the  sections  of  the  old  ones, 
and  in  the  prosecution  of  this  work  the  small  engine  was 
used.  The  large  engine  room  was  a  short  distance 
north  of  the  room  in  which  the  small  engine  was  situ- 
ated and  each  had  doors  opening  to  the  east.  In  mov- 
ing the  sections  of  the  drum  from  the  large  engine 
room  a  cable  was  run  from  the  small  engine  in  a  north- 
easterly direction  to  a  pulley  on  a  post  set  east  of  the 
door  of  the  large  engine  room  and  from  thence  through 
the  door  of  the  latter  room  and  attached  to  the  sec- 
tion of  the  drum  about  to  be  moved.  In  order  to  give 
directions  to  the  engineer  operating  the  small  engine, 
the  foreman  in  charge  of  the  work  stood  near  the  east 
door  of  the  large  engine  room  and  by  motions  signalled 
to  a  man  standing  at  the  east  end  of  the  small  engine 
room,  and  the  latter  in  turn,  signalled  to  the  engineer 
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when  to  start  and  stop  his  engine.  In  the  manner 
indicated,  two  of  the  sections  of  the  drum  had  been 
pulled  out  of  the  engine  house  to  the  desired  place  and 
a  third  one  had  been  drawn  out  over  the  ground  to  a 
short  distance  beyond  the  door.  In  moving  this  sec- 
tion the  cable  had  been  attached  to  the  middle  of  the 
semi-cirde  and  the  section  was  drawn  flat  upon  the 
ground  with  the  hub  or  center  furthest  from  the  pulley. 
The  flange  cut  into  the  ground  and  caused  difficulty  in 
moving  the  section  so  it  was  decided  to  turn  the  sec- 
tion up  upon  the  rim  and  haul  it  like  a  sled.  With  this 
in  view,  the  cable  was  released  from  the  rim  and  ex- 
tended back  across  the  section  to  the  hub,  it  being  ex- 
pected that  when  the  power  was  applied  to  the  cable 
it  would  pull  the  section  up  so  it  would  stand  on  the 
rim.  After  the  cable  was  so  attached  and  the  power 
applied,  it  was  found  that  the  engine  did  not  exert 
enough  force  to  pull  it  up.  The  foreman  thereupon  or- 
dered the  three  men  who  were  assisting  in  the  work, 
to  take  hold  of  the  section  and  help  raise  it  when  the 
power  should  be  again  applied.  In  obedience  to  the 
order  two  of  the  men  went  to  the  southwest  part  or 
comer  of  the  section,  while  Davenport  went  to  the 
northwest  corner.  The  foreman  who  stood  west  of 
Davenport,  then  gave  the  signal  to  start  the  power  to 
the  man  near  the  small  engine  room  and  he  in  turn 
conveyed  it  to  the  engineer.  The  power  having  been 
applied,  the  cable,  with  the  assistance  of  the  three 
men,  pulled  the  section  nearly  upon  its  rim,  when  it 
suddenly  turned  or  swung  around  on  its  side,  striking 
Davenport  on  the  head,  knocking  him  down  and  in- 
flicting upon  him  severe  and  permanent  injuries. 

The  negligence  charged  in  the  four  counts  of  the 
declaration  was  that  the  cable  in  question  was  im- 
properly attached  to  the  section  of  the  drum,  so  that 
it  would  not  raise  the  section  and  would  render  the 
work  of  the  servants  engaged  about  it  dangerous; 
that  defendant  failed  to  instruct  the  engineer  as  to  the 
manner  or  extent  to  which  the  section  of  the  drum 
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should  be  elevated  or  pulled,  or  to  adopt  necessary 
means  or  signals  by  or  through  which  he  could  inform 
the  engineer  when  and  in  what  manner  and  to  what 
extent  the  engineer  should  elevate  or  pull  the  section ; 
that  Davenport  took  hold  of  the  drum  in  obedience  to 
the  order  of  his  foreman,  and  the  latter  thereupon 
negligently  and  carelessly  caused  the  drum  to  be  pulled 
against  him  by  means  of  the  engine  and  cable;  that 
Davenport  was  without  experience  and  skill  in  the  per- 
formance of  the  work  in  which  he  was  engaged  and 
unable  to  appreciate  the  risk  or  danger,  and  the  de- 
fendant in  disregard  of  his  safety,  ordered  him  to  as- 
sist in  lifting  the  drum  without  warning  him  of  the 
risk  and  danger  in  so  doing,  and  also  failed  to  instruct 
him  how  to  perform  said  work  in  a  reasonably  safe 
and  secure  manner. 

The  only  question  for  our  determination  is  whether 
the  proofs  presented  a  case  which  should  have  been 
submitted  to  the  jury  under  proper  instructions  as  to 
the  law,  applicable  to  the  facts.  If  there  was  any  evi- 
dence which,  with  all  its  reasonable  inference  and  in- 
tendment, fairly  tends  to  prove  the  plaintiff's  case,  a 
peremptory  instruction  in  favor  of  the  defendant 
should  not  have  been  given.  Chicago  City  Ey.  Co.  v. 
Lannon,  212  111.  477;  Bowe  v.  Taylorville  Elec.  Co., 
213  111.  318. 

Plaintiff  in  error  was  acting  directly  under  the  com- 
mand of  his  foreman.  It  turned  out  that  the  manner 
in  which  the  wheel  was  being  raised  was  dangerous. 
This  danger  may  have  arisen  from  the  manner  in  which 
the  cable  was  attached  to  the  hub,  from  the  speed  with 
which  the  power  was  applied  to  the  cable  in  raising 
the  section,  or  from  other  causes.  Whether  Daven- 
port knew  of  the  danger  or  could,  by  the  exercise  of 
reasonable  care,  have  ascertained  it  and  whether  the 
foreman  knew  of  it  or  should  in  the  exercise  of  rea- 
sonable care  have  known  it,  and  whether  under  all  the 
circumstances  of  the  case,  the  injuries  to  plaintiff  in 
error  were  caused  by  one  of  the  hazards  incident  to 
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his  employment,  were  all  questions  of  fact  which 
should  have  been  submitted  to  a  jury.  It  was  for  the 
jury,  not  the  court,  to  say  whether  under  the  circum- 
stances, the  foreman  was  or  was  not  guilty  of  negli- 
gence in  causing  the  cable  to  be  attached  to  the  section 
of  the  wheel  or  drum  in  the  manner  in  which  it  was, 
and  whether  he  was  guilty  of  further  negligence  in  not 
establishing  a  system  of  signals  by  which  the  power 
applied  by  the  engineer  to  the  cable,  could  be  regulated 
so  as  to  make  it  move  with  greater  or  less  speed,  as 
might  be  desired,  or  whether  he  was  guilty  of  negli- 
gence in  not  warning  Davenport  of  the  danger  about 
to  be  incurred  by  him. 

We  are  of  opinion  the  court  below  erred  in  not  sub- 
mitting the  case  to  the  jury  for  their  determination 
of  the  facts  involved  and  for  that  reason  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  renumded. 


St.  Louis  Stearns  Auto  Company,  Appellee^  t«  E.  C. 

Singers  et  aL,  Appellants. 

CospoBATioira — when  demurrer  to  plea  of  nul  tiel  corporation 
properly  sustained.  In  an  action  by  a  corporation  to  coUect  notes, 
a  demurrer  to  a  plea  of  nul  tiel  corporation  is  properly  sustained 
where  such  plea  alleges  that  plaintiff  cannot  maintain  the  action 
because  Its  charter  was  revoked  on  March  1,  1911,  before  the  notes 
became  due,  for  failure  to  comply  with  the  statute  requiring  It  to 
file  with  the  secretary  of  state  Its  annual  report  and  statement  of 
capital  stock  and  to  designate  an  officer  on  whom  service  could  be 
had;  since  such  plea  does  not  state  that  plaintiff  was  not  rein- 
stated as  a  corporation  before  the  action  as  provided  by  the  act  of 
1901,  I  7,  and  does  present  a  defense  to  the  action,  since  under  the 
act  of  1901,  I  8,  the  Secretary  of  State  is  not  authorized  to  abso- 
lutely forfeit  charters  of  corporations  in  default  In  not  filing  cer- 
tain reports,  and  under  the  CJorporatlon  Act,  |  10,  all  corporations 
organized  under  such  act  whose  powers  have  expired  shall  con- 
tinue their  corporate  capacity  for  two  years  for  the  purpose  of  col- 
lecting debts  due  them. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Louis  Be&kbeuteb,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 

Jay  F.  Vickbbs,  for  appellant. 

C  E,  Chamberlain,  for  appellee ;  Babthel,  Fabmeb 
&  Klingel,  of  counsel. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Appellee  brought  this  suit  in  assumpsit  to  the  April 
Term,  1912,  of  the  Circuit  Court  of  St.  Clair  county, 
against  appellants  to  collect  four  promissory  notes, 
which  were  set  out  in  the  declaration  in  haec  verba. 
Each  note  was  for  the  sum  of  $100,  dated  January  26, 
1911,  payable  to  the  order  of  appellee,  signed  by  ap- 
pellants E.  C.  Singers  and  C.  W.  Thompson  and  in- 
dorsed by  East  St.  Louis  Publishing  Company,  also 
an  appellant.  The  notes  were  respectively  due  and 
payable  on  the  fifth  days  of  April,  May,  June  and  July, 
1911. 

Appellants  filed  among  other  pleas,  that  of  nul  tiel 
corporation.  Appellee  demurred  to  this  plea  and  the 
demurrer  was  sustained  by  the  court.  Thereupon  ap- 
pellants withdrew  their  other  pleas  and  elected  to 
abide  by  their  plea  of  nul  tiel  corporation.  The  court 
then  entered  judgment  against  appellants  for  the 
amount  due  on  the  notes  and  costs.  The  only  error 
assigned  by  appellants  is  that  the  court  erred  in  sus- 
taining the  demurrer  to  said  plea. 

Appellants'  plea  of  nul  tiel  corporation  alleged  that 
appellee  was  a  corporation  organized  under  the  laws 
of  the  state  of  Illinois  for  profit;  that  it  was  not  a 
railroad  or  telegraph  company  nor  an  insurance, 
banking  or  money  loaning  business ;  that  the  merchan- 
dise for  which  the  suit  was  brought,  was  sold  to  ap- 
pellants and  bought  within  the  state  of  Illinois,  since 
January  1,  1912 ;  that  appellee  after  having  organized 
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as  a  corporation,  as  provided  by  statute,  became  and 
was  entitled  to  carry  on  the  business  provided  for  by 
its  charter ;  that  up  to  March  1,  1911,  appellee  was  in 
good  standing  but  that  on  and  after  said  date,  appel- 
lee's  charter  was  revoked  and  canceled  for  failure  to 
comply  with  the  statute  of  the  state;  that  said  notes 
sued  on  were  given  while  appellee's  charter  was  alive 
but  at  the  time  the  notes  became  payable  by  their  own 
recital,  there  was  no  such  corporation  in  existence  for 
appellant  to  pay  said  notes  to ;  that  appellee  had  not, 
as  required  by  statute  filed  with  the  secretary  of  state, 
its  annual  report  and  statement  of  capital  stock,  repre- 
sented in  Illinois,  nor  designated  an  officer  on  whom 
service  could  be  had;  that  by  reason  thereof  and  by 
virtue  of  the  statute  in  such  case  made  and  provided, 
appellee  could  not  maintain  its  aforesaid  action. 

If  this  plea  be  taken  most  strongly  against  the 
pleader,  as  is  the  rule,  then  it  does  not  technically  state 
matters  which  would  constitute  a  complete  bar  to  ap- 
pellee's suit.  While  it  states  that  on  and  after  the 
first  day  of  March,  appellee 's  charter  was  revoked  and 
canceled  for  its  failure  to  comply  with  the  statute,  yet 
it  does  not  state  that  at  the  time  suit  was  brought,  ap- 
pellee was  not  possessed  of  all  the  rights  of  a  cor- 
poration under  the  lease.  Section  7  of  the  Act  of  1901 
requiring  corporations  to  make  annual  reports  to  the 
secretary  of  state  and  providing  for  the  cancellation 
of  articles  of  incorporation  for  failure  to  do  so,  pro- 
vides, that  any  corporation  pursuing  an  active  busi- 
ness under  its  charter,  failing  to  make  said  report  at 
the  time  provided  by  law,  may  at  any  time  within  one 
year  from  such  default,  be  reinstated  upon  certain  con- 
ditions therein  named.  Non  constat,  but  that  appellee 
may  have  been  reinstated  as  a  corporation  and  desig- 
nated an  officer  on  whom  service  could  be  had  before 
this  suit  was  brought.  But  apart  from  that  question, 
a  reading  of  the  plea  in  question  shows  that  the  mat- 
ters therein  contained  do  not  present  a  defense  to  ap- 
pellee 's  action.    Section  2  of  the  act  above  referred  to 
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provides,  that  '*  every  incorporated  company  other 
than  railroad,  banking,  building  and  loan,  and  insur- 
ance companies,  religions  corporations  and  corpora- 
tions not  organized  for  pecuniary  profit,  existing  by 
virtue  of  any  general  or  special  law  of  this  state  or 
hereafter  organized  by  virtue  of  any  law  of  this  state, 
shall  annually,  between  the  first  day  of  February  and 
the  first  day  of  March,  report  to  the  secretary  of  state, 
the  location  of  its  principal  office  in  this  state"  and 
certain  other  facts  pertaining  to  the  corporation  named 
in  the  statute  and  provides  for  the  payment  of  a  filing 
fee.  It  also  further  provides  that  **the  secretary  of 
state  shall  in  no  case,  receive  or  file  said  report  until 
said  fee  is  paid  and  a  failure  to  make  said  report  and 
pay  said  fee,  shall  be  prima  fa-cie  evidence  that  said 
corporation  is  out  of  business  and  shall  work  a  for- 
feiture of  the  charter  of  such  corporation.  And  it  is 
hereby  made  the  duty  of  the  secretary  of  state,  to  enter 
upon  the  records  of  his  office,  as  soon  as  practicable 
after  default  in  making  such  report,  the  cancellation 
of  the  charter  of  all  corporations  failing  to  make  said 
report  at  the  time  and  in  the  manner  herein  provided. ' ' 
In  People  v.  Bose,  207  111.  352,  it  is  said  in  the  course 
of  the  opinion:  *'The  purpose  of  this  statute  further 
is  to  require  evidence  once  each  year  that  the  corpora- 
tion is  exercising  the  powers  granted,  and  its  failure 
to  make  such  proof  is  made  prima  facie,  evidence  of 
non-user.  The  thing  that  works  a  forfeiture  of  the  cor- 
poration is  the  fact  of  non-user,  which  can  be  finally 
determined  only  by  a  court  of  competent  jurisdiction. 
•  *  *  The  effect  of  the  act  is  simply  to  make  a  fail- 
ure to  report,  as  required,  prima  facie  evidence,  and 
the  clause  providing  that  the  failure  to  report  and  pay 
the  fee  therefor '  shall  be  prima  facie  evidence  that  said 
corporation  is  out  of  business,  and  shall  work  a  for- 
feiture of  the  charter  of  such  corporation, '  was  merely 
intended  to  be  a  statement  of  the  effect  of  a  condition, 
namely,  non-nser,  of  which  condition  the  failure  is 
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made  prima  facie  evidence.'^  The  conclusion  reached 
by  the  court  in  that  case  was  that  the  statute  should  be 
construed  ''not  as  a  law  authorizing  the  Secretary  of 
State  to  declare  absolute  forfeitures  of  the  charters 
of  defaulting  corporations,  but  as  merely  establishing 
a  new  rule  of  evidence  against  these  artificial  per- 
sons." 

The  case  of  Henssler  v.  Wiese  Drug  Co.,  133  HI.  App. 
539,  was  an  action  of  Orssumpsit,  where  the  common 
law  counts  were  filed.  Among  other  pleas  were  two 
which  alleged  the  cancellation  of  the  charter  of  the 
drug  company  by  the  secretary  of  state,  for  failure  to 
file  the  annual  report  required  by  law.  In  reference 
to  these  pleas  the  court  used  the  following  language: 
' '  The  effect  of  the  averments  of  the  second  and  third 
special  pleas  is,  that  the  appellee  corporation  has 
ceased  to  be  a  corporation  through  nonuser.  This,  as 
we  have  seen,  can  only  be  availed  of  by  the  state  in  a 
direct  proceeding  to  forfeit  appellee 's  charter,  and  its 
interposition  by  appellant  as  a  defense  here  is  in  the 
nature  of  a  collateral  attack,  which  the  law  does  not 
permit. '  * 

The  Appellate  Court  for  the  second  district  of  this 
state  speaking  by  Mr.  Justice  Dibell,  in  the  case  of 
Gilmer  Creamery  Ass'n  v.  Quentin,  142  111.  App.  448, 
which  was  a  suit  brought  by  the  corporation  to  recover 
rent  claimed  to  be  due  it  under  a  lease,  said:  **We 
are  of  opinion  that  the  question  whether  appellee  had 
forfeited  its  charter  could  not  be  determined  in  this 
collateral  proceeding,  but  only  in  an  action  instituted 
against  the  corporation  for  that  express  purpose, 
*  *  *  The  cancellation  which  the  statute  authorizes 
the  Secretary  of  State  to  enter  upon  his  records  in 
case  the  corporation  fails  to  make  its  annual  report 
is  not  an  absolute  forfeiture  of  the  charter,  but  is 
merely  prima  facie  evidence  of  non-user  of  which  the 
public  can  avail  in  a  direct  proceeding  to  oust  the  cor- 
poration of  its  franchise.'* 

Attention  should  also  be  called,  as  bearing  upon  the 
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question  before  ns,  to  section  10  of  the  statute  con- 
cerning corporations,  wHch  provides  that  ''all  cor- 
porations organized  under  this  law,  whose  powers  may 
have  expired  by  limitation  or  otherwise,  shall  continue 
their  corporate  capacity  during  the  term  of  two  years 
for  the  purpose  only  of  collecting  the  debts  due  said 
corporation  and  selling  and  conveying  the  property 
and  effects  thereof/' 

In  Spreyne  v.  Garfield  Lodge  No.  1,  117  HI.  App. 
253,  the  corporation  sued  in  an  action  of  debt  upon  a 
bond  and  recovered  a  judgment.  The  plea  upon  which 
the  case  was  tried  was  nul  tiel  corporation.  It  is 
stated  in  the  opinion  that  it  had  been  assigned  as  er- 
ror that  the  court  below  did  not  permit  appellant  to 
show  the  failure  of  appellee  to  file  its  annual  reports 
in  pursuance  to  law  and  the  court  upon  that  question 
made  the  following  holding :  ' '  The  ruling  of  the  court 
was  correct  for  three  reasons:  Assuming  that  its 
charter  had  been  canceled,  appellee  had  still  the  right 
to  sue  for  debts  owing  it  under  section  10  of  the  Gen- 
eral Incorporation  Act.  Whether  it  had  forfeited  its 
charter  was  not  a  question  which  appellant  could  raise. 
Even  had  he  the  right,  he  could  not  exercise  it  in  this 
collateral  proceeding.  •  •  •  Furthermore,  the  fail- 
ure of  appellee  to  file  annual  reports  as  required  by  the 
foregoing  act  would  not  of  itself  work  a  forfeiture  of 
its  charter,  but  is  simply  prima  facie  evidence  of  non- 
user  which  may  be  availed  of  by  the  People  in  a  pro- 
ceeding to  forfeit  the  charter.'* 

From  what  is  above  said  we  have  concluded  that  the 
court  below  did  not  err  in  sustaining  appellee's  de- 
murrer to  the  plea  of  niU  tiel  corporation  and  the 
judgment  is  accordingly  afl&rmed. 

Affirmed. 

T«b  COiXXIZ  St 
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W.  A.  Pearly  Appellee,  t.  Thad  King  et  al..  Appellants. 

Roads  and  bbidgbs — when  commissioners  not  personally  liable. 
Highway  commissioners  are  not  personally  liable  to  one  whose 
horse  was  Injured  because  of  defects  in  the  highway,  on  the  ground 
of  wilful  neglect  of  their  duty  to  repair  the  road,  where  their  funds 
are  expended,  and  one  of  their  number,  after  notice  of  the  defects, 
in  good  faith  repairs  the  road  about  a  week  before  the  accident 
by  placing  poles,  brush  and  dirt  which  are  subsequently  washed  out, 
in  the  mud  hole  where  the  accident  occurred. 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon. 
Jacob  R.  Cbeiohtoit,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Reversed.    Opinion  filed  March  10,  1913. 

Thomas  J.  Layman  and  William  B.  Johktsok,  for 
appellants. 

W.  H.  Hart  and  Mooneyham  &  Sbebeb,  for  appellee. 

Mb.  Justice  'Higbee  delivered  the  opinion  of  the 
court. 

On  May  31, 1912,  appellee,  while  proceeding  along  a 
public  highway,  crossing  what  are  known  as  the  Big 
Muddy  bottoms  in  Barren  township  in  Franklin 
county,  Illinois,  drove  into  a  mud  hole,  from  which  his 
horse  had  great  difficulty  in  extricating  itself.  About 
two  weeks  later,  the  horse  died  and  appellee  after- 
wards brought  suit  before  a  police  magistrate  of  said 
county  against  appellants,  .who  were  commissioners  of 
highways  of  said  township,  to  recover  the  value  of  his 
horse.  He  claimed  that  the  death  of  the  horse  resulted 
from  injuries  received  in  getting  out  of  the  mud  hole 
and  that  appellants  were  liable  for  its  value  by  reason 
of  their  wilful  neglect  of  duty  in  not  repairing  the  road 
at  that  place.  There  was  a  jury  trial  before  the  jus- 
tice of  the  peace  and  also  in  the  Circuit  Court,  to  which 
appeal  was  afterwards  taken  and  in  both  instances, 
the  verdict  of  the  jury  and  the  judgment  which  fol- 
lowed, were  in  favor  of  appellee. 
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There  appears  from  the  record  to  have  been  no  con- 
troversy as  to  the  facts  in  the  case  and  the  question 
presented  is  whether  these  facts  established  such  a  case 
as  entitled  appellee  to  a  recovery  against  appellants 
who  were  sued  as  individuals  and  not  as  commission- 
ers. In  the  north  part  of  said  township,  as  it  appeared 
from  the  proofs,  there  was  a  low  marshy  tract  of  land, 
called  Big  Muddy  bottoms.  Across  these  bottoms  and 
the  Big  Muddy  Eiver,  which  gave  its  name  to  the 
vicinity,  was  a  public  highway  running  east  and  west, 
of  which  appellants,  as  highway  commissioners,  had 
charge.  In  times  of  high  water,  this  road  was  often 
overflowed  by  the  waters  of  the  river  and  was  hard 
to  keep  in  repair.  The  spring  of  1912  was  very  wet 
and  the  use  of  the  road  at  that  time  caused  three  or 
more  mud  holes  to  be  formed,  which  interfered  with 
travel.  The  commissioners  were  notified  by  the  postal 
authorities,  that  the  mud  holes  must  be  fij:ed,  because 
the  road  was  being  used  as  a  mail  route.  Two  days 
after  the  notice  was  received,  on  May  25,  1912,  appel- 
lant King  undertook  the  work  of  repairing  the  road 
across  the  bottoms.  Two  of  the  mud  holes  were  in  d 
measure  bridged  with  planks,  but  when  the  one  in  ques- 
tion was  reached,  the  planks  had  been  all  used  and  the 
commissioner  and  the  overseer  working  with  him,  did 
not  know  where  they  could  get  any  more,  so  they  laid 
poles  in  it,  cut  some  fine  brush,  piled  it  in  on  top  and 
then  covered  all  with  dirt,  leaving  it  in  a  fair  condi- 
tion for  travel.  A  day  or  two  later  however,  a  very 
heavy  rain  came  washing  the  dirt  through  the  brush 
and  partly  destroying  the  effect  of  the  work  which  had 
been  done.  During  the  week  following  the  making  of 
the  repairs.  King  visited  the  place  and  found  the  bot- 
toms under  water.  By  May  31,  when  appellee  drove 
his  horse  into  the  mud  hole,  it  had  again  gotten  into  a 
bad  condition. 

It  is  contended  by  appellee,  that  at  the  time  of  the 
accident  and  prior  thereto,  the  defendants,  as  commis- 
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sioners,  had  sufficient  funds  in  their  hands  to  make 
the  necessary  repairs  to  the  highway  in  question  and 
that  they  wilfully  refused  to  do  so,  although  they  were 
advised  of  its  condition ;  that  the  repairing  attempted 
by  them  was  done  in  such  a  way  as  to  make  the  cross- 
ing dangerous  to  the  public.  The  briefs  and  arguments 
on  both  sides  of  the  case  are  largely  devoted  to  the 
question,  whether  or  not  the  commissioners  of  high- 
ways may  be  made  personally  liable  for  injuries  caused 
by  a  wilful  failure  on  their  part  to  perform  their  du- 
ties in  repairing  a  defective  highway,  where  there  .is 
money  in  their  hands  belonging  to  the  proper  fund 
which  can  be  used  for  that  purpose.  This  question 
does  not  appear  to  have  been  entirely  settled  in  this 
state,  but  whatever  the  rule  may  be,  it  is  not  essential 
to  discuss  it  here  for  the  reason  that  the.  facts  in  the 
case  do  not  warrant  a  recovery. 

Henry  Eoberts,  one  of  the  commissioners  and  treas- 
urer of  the  board,  testified  that  the  amount  received 
by  him  from  May  7  to  May  31,  1912,  together  with 
what  he  already  had  on  hand,  made  a  total  of  $2,354.38 
for  the  township  road  and  bridge  fund;  that  some  75 
per  cent,  of  this  amount  was  received  in  orders,  and 
that  there  were  orders  outstanding  so  that  all  the 
funds  of  the  district  were  in  this  manner  already  dis- 
posed of.  Notwithstanding  the  condition  of  the  fimds, 
however,  the  commissioner  King  proceeded  to  remedy 
the  defects  in  the  road  almost  immediately  after  he 
was  notified  to  do  so,  with  such  means  as  he  had  at 
hand,  in  the  manner  which  appeared  to  him  to  be  best. 

InNaglev.Wakey,  161111.  387,  it  is  said:  ** Even  if 
it  is  proper  to  call  the  act  of  repairing  a  highway  or 
bridge  ministerial,  it  is  a  duty  which  imquestionably 
involves  the  exercise  of  judgment  and  discretion  as  to 
time,  method  and  means,  and  is  readily  distinguish- 
able from  such  ministerial  duty  as  merely  involves  the 
following  of  specific  directions  and  instructions.  * '  But 
counsel  for  appellee,  while  admitting  that  commission- 
ers under  such  circumstances,  must  exercise  their  best 
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judgment,  say  that  they  should  not  be  permitted  to  act 
at  their  pleasure  and  that  the  conduct  of  the  commis- 
sioners in  this  case  was  in  accordance  with  their  pleas- 
ure rather  than  with  their  best  judgment.  The  com- 
missioner who  made  the  repairs,  stated  that  he  did  so 
in  good  faith  with  the  intention  of  placing  the  road  £n 
condition  to  be  used  for  traflSc  and  there  is  nothing  in 
the  proofs  which  would  appear  to  question  his  good 

faith.    It  is  true  that  while  the  facts  in  the  case  are 

• 

not  disputed,  conflicting  opinions  were  expressed  by 
witnesses  as  to  whether  the  commissioners  had  used 
the  best  means  avaDable  for  making  the  repairs.  In 
this  connection  it  was  also  shown  that  after  the  ac- 
cident in  question  occurred,  the  road  was  repaired  in 
the  same  way  that  the  commissioner  attempted  to  fix 
the  mud  hole  in  question,  and  was  then  in  good  condi- 
tion. 

In  Nagle  v.  Wakey,  supra,  it  is  further  said,  **we  do 
not  think  that  the  commissioners,  who  in  good  faith 
and  to  the  best  of  their  ability  have  expended  the 
means  at  their  command  where  they  seemed  to  them 
most  needed,  can  be  called  upon  to  justify  their  judg- 
ment to  the  satisfaction  of  a  jury  at  the  peril  of  their 
savings.  ^ ' 

If  in  a  suit  brought  against  them  for  damages,  oc- 
casioned by  a  wilful  failure  on  their  part  to  perform 
their  duties,  highway  commissioners  must  sustain  their 
judgment  as  to  the  best  means  of  repairing  a  road  by 
the  weight  of  the  evidence,  few  if  any  men  possessed 
of  any  property,  would  be  willing  to  imperil  it  by 
voluntarily  accepting  the  office  of  commissioner  with 
its  attendant  hazards. 

We  find  as  facts  in  this  case  that  the  defendants, 
through  one  of  their  number,  attempted  in  good  faith 
to  repair  the  road  in  question,  in  accordance  with  their 
duties  as  commissioners  of  highways  and  that  there 
18  no  evidence  tending  to  show  any  wilful  violation 
of  such  duty.  The  judgment  of  the  court  below  will 
accordingly  be  reversed.  Reversed. 
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Ellen  Goen,  Administratrix,  Appellee,  t.  Baltimore  & 
Ohio  Southwestern  Railroad  Company,  Appellant. 

1.  Death — who  entitled  to  damages.  In  an  action  to  recover  tor 
wrongful  death  under  the  provision  In  the  federal  statutes  relating 
to  carriers  engaged  In  Interstate  commerce  the  Intestate's  mothei 
Is  not  entitled  to  share  In  the  damages  where  there  la  a  sur- 
viving widow. 

2.  Damages — for  wrongful  death.  To  entitle  the  surviving  widow 
to  recover  more  than  nominal  damages  for  the  death  of  her  hus- 
band. It  Is  necessary  for  her  to  prove  that  she  received  some  sap- 
port  or  pecuniary  aid  from  him  or  had  reason  to  believe  that  she 
would  thereafter  receive  such. 

3.  Settlement — as  defense  to  action  for  i/orongful  death.  A 
settlement  made  by  the  widow  In  good  faith  constitutes  a  com- 
plete defense  to  a  suit  to  recover  for  her  husband's  wrongful 
death. 

4.  Death — when  judgment  not  warranted  l)y  the  evidence. 
Where  intestate's  mother  as  admlDistratrix,  recovers  a  judgment 
for  $5,500.00  for  the  benefit  of  the  widow,  the  only  evidence  as  to 
the  damage  being  the  testimony  of  the  mother  that  deceased  was 
a  brakeman  earning  from  $50.00  to  $60.00  a  month  and  lived  with 
her,  the  judgment  is  reversed  and  remanded. 

Appeal  from  the  Circuit  Court  of  Marlon  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
10,  1913. 

Ejbameb^  KitAMEB  &  Campbell  and  Kagy  &  Vakdbb- 
voBT,  for  appellant ;  Edwabd  Babton,  of  connseL 

Noleman  &  Smith  and  W.  F.  Bundt,  for  appellee. 

• 

Mb.  Justice  Higbbb  delivered  the  opinion  of  the 
court. 

The  amended  declaration  on  which  this  case  was 
tried,  averred  that  appellant  owned  a  railroad  extend- 
ing from  Vincennes,  Indiana,  through  Illinois  to  St. 
Louis,  Missouri,  and  was  engaged  as  a  common  car- 
rier in  carrying  commerce  by  said  railroad  from  In-. 
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diana  to  Illinois  and  Missouri  and  from  Missouri  to 
Illinois,  Indiana  and  elsewhere ;  that  on  September  26, 
1910,  appellee's  intestate,  Marvy  M.  Goen,  was  em- 
ployed as  a  brakeman  upon  a  certain  freight  train 
operated  on  said  railroad,  by  appellant ;  that  said  train 
was  then  and  there  used  and  engaged  in  the  transpor- 
tation of  freight  between  the  several  states  and  terri- 
tories of  the  United  States  and  into  and  through  Odin, 
Marion  county,  Illinois;  that  it  was  then  the  duty  of 
Goen  to  assist  in  the  operation  of  said  train  as  brake- 
man,  which  made  it  necessary  for  him  to  ride  upon 
the  top  of  a  certain  car,  while  said  train  was  engaged 
in  switching  at  Odin,  Illinois ;  that  while  said  car  and 
train  were  being  backed  upon  a  certain  side  switch 
and  while  Goen,  in  the  exercise  of  due  care  and  cau- 
tion for  his  own  safety,  was  riding  thereon,  to  give 
signals,  look  out  for  obstructions  and  set  the  brakes 
when  the  train  had  reached  the  proper  place,  he  sig- 
nalled the  engineer  to  back  up  slowly  so  as  to  push 
said  train  and  car  further  down  the  switch  track  and 
the  engineer,  without  warning,  suddenly  ran  the  train 
and  car  against  another  car  standing  on  said  switch 
track,  whereby  Goen  was  thrown  from  the  top  of  the 
car  upon  the  track  in  front  of  it  and  before  he  could 
escape,  the  car  ran  ovjer  and  killed  him. 

The  declaration  further  averred  that  by  virtue  of 
the  statute  of  the  United  States  in  such  case  made  and 
provided,  a  cause  of  action  had  accrued  to  appellee 
in  that  behalf ;  and  that  said  Goen  left  surviving  him 
Minnie  *B.  Goen  his  widow,  and  Ellen  Goen  his 
mother,  the  administratrix  of  his  estate ;  that  appellee 
had  sustained  damages  as  such  administratrix,  for  the 
benefit  of  the  surviving  widow  and  next  of  kin. 

Four  pleas  were  filed  to  this  declaration.  They  were 
the  general  issue;  a  special  plea  setting  up  that  the 
widow  had  signed  a  release  of  damages  and  an  ac- 
knowledgment of  settlement;  a  special  plea  alleging 
that  the  intestate  was  a  member  of  the  relief  depart- 
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ment  of  appellant;  that  he  left  no  children,  but  did 
leave  a  widow;  that  after  his  death  and  before  suit 
was  commenced,  the  relief  department,  paid  the  widow 
$1,000,  of  which  sum  appellant  had  contributed  the  sum 
of  $995,  whereby  appellant  was  entitled  to  a  set  oflf 
to  the  extent  of  the  sum  last  mentioned  against  any 
amount  which  might  be  recovered ;  and  lastly  a  plea  of 
the  statute  of  limitations.  To  each  of  the  special  pleas 
a  demurrer  was  sustained  and  appellant  abided  by  his 
special  pleas  and  went  to  trial  on  the  general  issue. 

As  to  the  facts  it  appeared  that  on  the  day  in  ques- 
tion one  of  appellant's  trains  made  up  at  Flora,  Illi- 
nois, and  running  to  East  St.  Louis  on  which  deceased 
was  a  brakeman,  had  in  it  some  freight  cars  intended 
for  destinations  outside  of  the  state.  When  the  train 
reached  Odin,''  Illinois,  where  appellant's  tracks  cross 
those  of  the  Illinois  Central  Eailroad,  the  train  stopped 
for  the  purpose  of  delivering  cars  to  and  receiving 
them  from  that  road.  The  train  was  cut  in  two  parts 
and  the  engine  backed  in  on  what  was  known  as  the 
** house  track,*'  with  some  thirty  cars  and  while  this 
was  being  done,  Goen,  in  some  way,  fell  from  the  car 
onto  the  track  and  was  run  over  and  killed.  There 
was  a  drizzling  rain  at  the  time  and  he  had  on  a  long 
*' slicker"  water  proof  coat,  that  reached  to  his  shoe 
tops.  Appellee's  contention  is  that  while  the  train  was 
backing  in,  there  was  another  car  standing  on  the 
house  track  and  that  Goen  signalled  to  the  engineer 
to  move  the  train  slowly  until  that  car  should  be 
reached;  that  the  engineer  disregarded  the  signals  and 
backed  in  at  such  speed  that  it  struck  the  car  violently, 
thereby  jarring  the  train  so  that  Goen  was  thrown 
from  the  car  on  which  he  was  riding  and  run  over. 

Appellant  however,  claims  that  deceased  caught  his 
foot  in  his  coat  while  getting  upon  the  car  or  in  some 
other  way  lost  his  hold  and  fell  oflf  and  the  other  brake- 
man  seeing  hhn  under  the  car,  gave  an  emergency 
signal;  that  the  sudden  stopping  of  the  train  in 
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sponse  to  this  signal,  caused  the  bumping  and  jarring 
of  the  cars  referred  to.  There  was  also  a  controversy 
as  to  whether  there  were  any  cars  received  from  or 
destined  to  points  out  of  the  state  in  that  part  of  the 
train,  which  was  being  backed  on  the  house  track  at 
the  time  Goen  was  run  over.  ^ 

The  trial  resulted  in  a  judgment  in  favor  of  appellee 
for  $5,500.  Quite  a  number  of  errors  are  assigned  by 
appellant  and  a  number  of  questions  are  discussed  by 
its  counsel  as  showing  reasons  why  the  judgment 
should  be  reversed,  but  as  the  record  stands,  it  appears 
to  be  expedient  for  us,  while  we  have  considered  all 
the  questions  presented,  to  discuss  in  this  opinion  only 
one  of  them. 

Section  1  of  the  statute  under  which  this  recovery 
is  sought,  provides  ''that  every  common  carrier,  by 
railroad,  while  engaged  in  commerce  between  any  of 
the  several  states  or  territories  •  •  •  shall  be  liable 
in  damages  to  any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  commerce,  or,  in 
case  of  the  death  of  such  employe,  to  his  or  her  per- 
sonal representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employe ;  and, 
if  none,  then  of  such  employe  ^s  parents ;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employe. '  ^ 

The  declaration  in  this  case  averred  that  said  Goen 
left  surviving  him  a  widow  and  also  his  mother  Ellen 
Goen,  who  is  the  administratrix,  and  such  was  the 
proof.  Under  the  circumstances  the  recovery  could 
only  be  for  the  benefit  of  the  widow,  there  being  no 
children,  and  the  mother  could  have  no  share  in  it. 
The  only  evidence  as  to  the  amount  of  damages  which 
appellee  might  be  entitled  to  recover,  was  the  testi- 
mony of  Ellen  Goen,  the  mother  of  the  deceased,  who 
stated  that  he  was  a  brakeman;  that  he  earned  from 
$50  to  $80  a  month  and  that  he  lived  with  her.  On  this 
evidence  alone,  the  jury  were  compelled  to  determine 
the  amount  of  the  pecuniary  loss   suffered  by  the 
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widow,  by  the  death  of  her  husband;  that  the  proof 
was  that  deceased  lived  with  his  mother  and  there  was 
no  evidence  that  he  furnished  any  support  or  gave  aay 
portion  of  his  earnings  to  his  widow.  The  proof  of 
the  death  of  Goen  and  that  he  left  a  widow,  was  suf- 
ficient to  entitle  her  to  nominal  damages  at  least,  but 
it  was  necessary  for  her  to  prove  that  she  received 
some  support  or  pecuniary  aid  from  her  husband  or 
had  reason  to  believe  that  she  would  thereafter  re- 
ceive such,  before  she  would  be  entitled  to  more  than 
nominal  damages.  Brennen  v.  Chicago  &  Carterville 
Coal  Co.,  147  lU.  App.  263.  And  further,  if  the  evi- 
dence should  show,  as  appears  to  have  been  claimed 
by  appellant,  that  a  settlement  had  been  had  in  good 
faith  with  the  widow  and  she  had  released  appellant 
from  further  damages,  such  facts  would  constitute  a 
complete  defense  to  appellee's  suit  and  there  could  be 
no  recovery.  Under  the  proofs  in  this  case  the  judg- 
ment of  $5,500  in  favor  of  appellee,  which  must  be 
for  the  benefit  of  the  wife  alone,  was  not  warranted 
and  such  judgment  will  therefore  be  reversed  and  the 
cause  iremanded. 

Reversed  and  remanded. 


Charles  Benter^  Appellee,  t.  Baltimore  &  Ohio  Soutk- 
western  Bailroad  Company,  Appellant. 

1.  Damages — for  overilowing  land.  Where  an  embankment  con- 
structed by  defendant  railway  causes  the  overflowing  ot  plaintUTs 
lands,  the  measures  of  damages  is  the  fair  cash  rental  value  during 
the  time  plaintiff  is  deprived  of  their  use,  within  the  period  for 
which  he  is  entitled  to  recover. 

2.  Damages — when  not  excessive.  Where  eighty  acres  of  plain- 
tiff's land  was  damaged  by  overflowing  for  three  years  caused  by 
defendant's  embankment,  a  judgment  for  |1,100  is  held  not  ezoet- 
sive. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gbobob  A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.     Opinion  filed  March  10,  1913. 

EIbameb,  EiiAMEB  &  Campbell,  for  appellant;  Ed- 
WABD  Barton,  of  counsel. 

Louis  Bjlingel  and  Loins  P.  Zebweok,  for  appellee. 

Mb.  Justice  Higbeb  delivered  the  opinion  of  the 
conrt. 

This  was  an  action  brought  by  Charles  Eeuter,  ap- 
pellee, against  the  Baltimore  &  Ohio  Southwestern 
Eailroad  Company,  to  recover  damages  to  certain 
lands  of  appellee,  situated  in  St.  Clair  county,  Illinois, 
alleged  to  have  been  occasioned  by  the  railroad  em- 
bankment of  appellant,  built  along  its  right  of  way. 
There  were  pleas  of  the  general  issue  and  statute  of 
limitations.  A  jury  was  waived  and  the  case  tried  by 
the  court.  The  issues  were  found  in  favor  of  appellee 
and  his  damages  assessed  at  $1,100. 

Appellant  contends  that  the  proofs  fail  to  show  the 
overflow  was  caused  by  the  embankment,  and  that  the 
amount  awarded  was  in  excess  of  the  damages  com- 
plained of  and  that  the  cause  of  action  was  barred  by 
the  statute  of  limitations. 

The  proofs  disclose  that  Silver  creek,  a  natural 
stream  in  said  county,  flows  in  a  southerly  direction 
through  what  is  known  as  the  Silver  creek  bottom, 
which  is  a  strip  of  low  land  about  1,800  feet  wide, 
where  appellant  *s  railroad  embankment  and  track 
crosses  the  same.  Appellee  owns  some  80  acres  of 
land  lying  in  the  bottom,  a  little  over  two  miles  north 
of  appellant's  track.  All  the  land  but  a  few  acres 
lies  west  of  the  creek  and  the  bottom  is  there  wider 
than  at  appellant's  crossing.  There  are  several  roads 
crossing  the  bottom  between  appellee's  land  and  ap- 
pellant's track.    About  a  mile  and  a  quarter  south  of 
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appellee's  land  is  a  public  road,  known  as  the  College 
road.  No  embankment  however,  has  been  thrown  up 
for  this  road  so  that  it  is  about  on  a  level  with  the  ad- 
joining land.  South  of  this  is  the  right  of  way  of  an 
electric  railway  which  uses  an  embankment  upon 
which  was  formerly  the  main  track  of  appellant  and 
extends  across  the  bottoms  from  bluff  to  bluff. 
Through  this  embankment  were  two  openings,  one  437 
feet  wide,  where  the  creek  ran  and  one  165  feet  wide 
near  the  west  bluff.  A  few  hundred  feet  further  south 
was  a  public  road  known  as  the  Lebanon  and  Vincennes 
road  which  was  also  formed  by  an  embankment,  ex- 
tending from  bluff  to  bluff;  through  which  there  were 
four  openings,  one  at  the  creek  129  feet  wide,  another 
on  the  west  side  178  feet  wide  and  two  smaller  ones 
between,  the  west  one  being  about  opposite  the  west 
opening  in  the  embankment  on  the  right  of  way  of  the 
electric  line,  north  of  it.  A  short  distance  further 
south  is  the  embankment  along  the  right  of  way  of  ap- 
pellant, which  was  built  in  1901.  This  embanfanent  is 
•  25  feet  high  and  has  only  one  opening,  which  is  at 
Silver  creek,  a  distance  of  some  500  feet  from  the  east 
bluff  and  is  403  feet  wide.  Appellee  *s  position  is,  and 
it  was  sustained  by  the  proofs,  that  there  was  a 
slough  or  depression  along  the  west  bluff  considerably 
lower  than  his  land  lying  between  it  and  the  creek; 
that  when  the  water  was  high,  the  slough  carried  a 
large  amount  of  it  and  thereby  readily  drained  his 
land  and  left  it  fit  for  cultivation;  that  the  opening 
at  the  west  ends  of  the  other  embankments  permitted 
the  water  in  the  slouerh  to  pass  through,  but  that  the 
embankment  of  appellant,  by  reason  of  the  fact  that  it 
had  no  opening  on  the  west  side  of  the  bottoms,  held 
the  water  in  the  slough  and  caused  it  to  back  up  upon 
appellee's  land  and  remain  there  longer  than  it  did 
before,  thereby  rendering  it  unfit  for  cultivation. 

Appellant,  however,  insisted  that,  at  most,  the  em- 
bankment only  raised  the  water  from  a  foot  and  8 
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half  to  two  feet  on  the  north  side  of  it^  and  that  it 
was  too  remote  from  appellee ^s  land  to  affect  it;  also 
that  said  land  was  wet,  soggy  and  of  little  nse  for 
cnltivation  before  the  embankment  was  constructed. 

That  appellee  has  a  right  to  recover  in  this  case,  is 
fnlly  determined  by  opinions  filed  by  this  court  in  the 
cases  of  Bernhardt  v.  Baltimore  &  Ohio  S.  W.  E.  Co., 
165  HI.  App.  408,  and  Horner  v.  Baltimore  &  0.  S. 
W.  E.  Co.,  165  111.  App.  370.  These  suits  were 
brought  against  this  appellant  by  persons  owning 
lands  located  in  the  same  locality,  as  those  involved 
in  this  suit,  to  recover  damages  caused  by  the  over- 
flowing of  their  lands,  as  a  result  of  the  construc- 
tion of  appellee's  embankment  above  referred  to  in 
1901.  By  the  opinions  referred  to  all  the  questions 
involved  here,  affecting  the  right  of  appellee  to  re- 
cover in  this  suit,  are  settled  in  his  favor,  leaving  only 
the  question  of  the  amount  of  his  damages  to  be  re- 
viewed by  us.  It  was  determined  in  the  cases  referred 
to  that  the  measure  of  damages  was  the  fair  cash 
rental  value  of  the  lands  during  the  time  the  owners 
had  been  deprived  of  their  use  within  the  period  for 
which  they  were  entitled  to  recover.  Appellee  by  this 
suit  sought  to  recover  damages  only  for  the  years  1907, 
1908  and  1909.  The  proof  was  that  the  fair  yearly 
rental  value  of  the  land,  prior  to  the  building  of  ap- 
pellant's railroad  embankment,  was  from  $4  to  $6  an 
acre  and  that  since  then  it  would  average  only  about 
25  cents  an  acre.  Under  this  proof  we  cannot  hold 
that  the  judgment  awarded  appellee  of  $1,100  for  his 
damages  for  the  three  years  named,  was  so  excessive 
as  to  call  for  .a  reversal  of  the  case  on  that  account. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
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First  National  Bank  of  Anna,  Plaintiff  in  Error,  t. 
John  A.  Bask,  Defendant  in  Error. 

1.  Pabtnebship — evidence  tending  to  prove.  In  assnmpslt  for 
money  furnished  one  defendant  for  the  purchase  of  a  car  load  of 
berries,  which  was  shipped  to  another  defendant  and  sold  by  him, 
it  was  shown  that  the  former  in  numerous  transactions  had  bought 
and  shipped  fruits  and  vegetables  to  the  other  and  the  latter  there- 
upon had  sold  the  shipments  and  credited  the  former  with  one-half 
of  profits  and  charged  him  with  one-half  of  losses.  Held,  that  the 
evidence  tended  to  show  partnership  liability,  and  that  a  verdict 
should  not  be  directed  to  the  contrary. 

2.  Peactice — directing  verdict.  In  considering  a  motion  to  di- 
rect a  verdict,  neither  a  trial  court  nor  a  court  of  review  should 
weigh  the  evidence  or  determine  where  the  preponderance  is,  or 
as  to  the  credibility  of  witnesses,  such  motion  being  met  by  some 
evidence  fairly  tending  to  establish  the  adverse  claim  or  defense. 

3.  Appeals  and  ebbobs — record  not  containing  cai  the  evidence. 
Error,  assigned  in  directing  a  verdict  for  defendant,  is  ground  for 
reversal  where  sufficient  evidence  is  preserved  in  the  record  fairly 
tending  to  prove  a  cause  of  action,  notwithstanding  the  certflcate 
of  the  trial  Judge  in  the  bill  of  exceptions  fails  to  show  that  all 
the  evidence  introduced  on  the  trial  is  preserved  in  such  record. 

4.  Appeals  and  ebbobs — when  all  the  evidence  must  l>e  preserved^ 
Where  a  reversal  is  sought  on  the  ground  that  the  verdict  and 
judgments  are  manifestly  against  the  evidence,  the  bill  of  excep- 
tions must  purport  to  contain  all  the  evidence  heard  at  the  triaL 

Error  to  the  Circuit  Court  of  Union  county;  the  Hon  WnxjAK 
N.  BuTLEB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  and  remanded.  Opinion  filed  March  10, 
1913. 

William  D.  Lyerlb,  for  plaintiff  in  error. 

James  Linqlb,  for  defendant  in  error.  . 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  principal  error  assigned  on  this  record,  ques- 
tions the  correctness  of  the  instruction  of  the  court 
which  directed  a  verdict  for  the  defendant  John  A. 
Busk. 
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The  suit  was  in  assumpsit  brought  by  the  First  Na- 
tional Bank  of  Anna,  against  John  A.  Ensk  and  Neely 
Absher,  as  partners,  on  account  of  money  furnished  de- 
fendant Absher,  to  pay  for  a  car  load  of  berries  bought 
by  Absher,  at  Anna,  Illinois,  and  shipped  to  Busk  at 
Chicago,  Illinois,  who  sold  them  on  the  market. 

The  bank  sued  Eusk  and  Absher  jointly,  claiming 
that  they  were  partners  in  the  fruit  and  general  pro- 
duce business,  carried  on  in  the  vicinity  of  Anna,  in 
the  name  of  Absher. 

The  declaration  contained  the  common  counts  only. 
Defendant  Absher  was  defaulted.  Defendant  Eusk, 
filed  the  general  issue  and  also  a  special  plea,  denying 
joint  liability. 

The  cause  was  tried  by  the  court  and  jury  and  at 
the  close  of  the  plaintiff's  evidence,  defendant  Eusk, 
by  his  attorney,  mjoved  the  court  to  direct  a  verdict 
for  him  on  his  plea  of  nonjoinder,  the  motion  was  al- 
lowed and  the  jury  returned  a  verdict  for  the  defend- 
ant Eusk  as  directed. 

Defendant  in  error  contends  that  the  judgment  of 
the  trial  court  should  be  affirmed  for  the  following  rea- 
sons: first,  the  abstract  does  not  show  the  exceptions 
to  the  rulings  of  the  court;  second,  the  bill  of  excep- 
tions does  not  show  by  the  certificate  of  the  trial  judge, 
that  all  of  the  evidence  introduced  on  the  trial  is  pre- 
served in  the  record. 

The  first  objection  must  fail,  for  the  reason  that, 
an  inspection  of  both  the  abstract  and  the  record  show 
exceptions  were  taken  to  the  rulings  and  judgment  of 
the  court. 

The  second  objection  would  present  a  more  difficult 
question,  if  the  result  here  depends  on  a  considera- 
tion of  all  the  evidence,  as  it  does  in  cases  where  a 
reversal  is  sought  on  the  ground  that  the  verdict  and 
judgment  is  manifestly  against  the  weight  of  the  evi- 
dence. In  such  cases  the  bill  of  exceptions  must  pur- 
port to  contain  all  the  evidence  heard  on  the  trial. 
This  rule  is  so  well  established  no  citation  of  authority 
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is  needed.  The  question  presented  on  this  record  how- 
ever, is,  was  it  error  for  the  trial  court  to  direct  a 
verdict  for  the  defendant  at  the  close  of  the  plaintiff's 
evidence.  If  there  was  introduced,  by  the  plaintiff, 
any  evidence  fairly  tending  to  prove  his  cause  of  ac- 
tion, then  the  weight  or  sufficiency  of  such  evidence 
should  have  been  left  to  the  jury  to  determine  by  their 
verdict.  This  rule  of  long  standing  had  recent  ap- 
proval in  the  case  of  Geiger  v.  Geiger,  247  HI.  629, 
where  the  court  said:  "The  question  presented  by 
such  a  motion  is  whether  there  is  any  evidence  fairly 
tending  to  prove  the  cause  of  action  or  fact  affirmed. 
It  is  not  the  province  of  the  trial  judge,  on  such  mo- 
tion, to  weigh  the  evidence  and  determine  where  the 
preponderance  is.  Neither  the  trial  court  in  the  first 
instance,  nor  the  court  of  review,  has  anything  to  do 
with  the  question  of  the  preponderance  of  the  evidence 
or  the  credibility  of  the  witnesses  when  considering 
this  question.''  Even  though  the  bill  of  exceptions  in 
this  case  could  be  held  insufficient  to  show  that  all 
the  evidence  heard  on  the  trial  was  preserved  therein, 
still  there  can  be  no  doubt  that  it  is  sufficient  to  show 
and  does  show  there  was  some  evidence  tending  to 
establish  the  fact  that  a  partnership  existed  between 
Busk  and  Absher,  as  claimed  by  the  plaintiff. 

The  evidence  introduced  by  the  plaintiff  showed  a 
number  of  transactions  wherein  Absher,  at  different 
times  bought  vegetables  and  fruit  at  and  in  the  vicinity 
of  Anna,  and  shipped  them  to  Busk  at  Chicago.  The 
goods  so  bought  and  shipped  were  paid  for  by  Absher, 
giving  his  personal  check  on  the  bank,  and  when  sold 
by  Busk,  the  amount  received  by  him  would  be  sent 
to  Absher,  less  one-half  of  the  profit,  if  any,  made  on 
the  transaction,  and  if  a  loss  resulted  a  statement  of 
the  sale  and  such  loss  would  be  forwarded  to  Absher, 
showing  what  his  one-half  of  the  loss  sustained 
amounted  to. 

The  plaintiff's  evidence  consisted  of  the  testimony 
of  witnesses  and  documentary  evidence  in  the  nature 
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of  letters  and  telegrams,  which  passed  between  Eusk 
and  Absher. 

The  defendant  Absher  testified,  **I  have  known  de- 
fendant, John  A.  Rusk,  four  or  five  years.  During  the 
shipping  season  last  summer,  I  was  engaged  in  the 
business  of  buying  vegetables  and  strawberries,  for 
John  A.  Rusk  and  myself.  I  bought  them  and  packed 
and  billed  them  to  Rusk.  When  the  sale  was  made,  he 
sent  me  a  statement  showing  what  my  half  of  the 
profits  or  loss  amounted  to.  I  had  arrangements  with 
Rusk  about  the  buying  of  strawberries.  Got  letters 
and  telegrams  concerning  the  business.'* 

The  letters  and  telegrams  referred  to  were  offered 
in  evidence.  The  letters,  written  by  Rusk  to  Absher, 
in  reference  to  the  purchase  and  sale  of  berries,  con- 
tain such  expressions  as  these:  **I  had  to  close  up 
the  soft  berries  today,  at  $1.40,  and  the  small  berries 
yesterday,  at  $1.35.  Had  it  not  been  for.  those  we 
would  not  have  lost  irrespective  of  the  market  going 
against  us.  Take  it  easy  for  a  day  or  two  and  when 
the  prices  warrant  us  to  buy,  we  will  go  heavier. '* 
*'Please  send  me  the  cost  of  those  berries  and  peas.'* 
**If  you  had  followed  my  instructions  closely  at  the 
beginning  we  would  be  ahead  of  the  game  but  as  it  is 
we  are  away  behind. ' '  *  *  Please  itemize  your  bill  here- 
after, so  I  can  tell  what  the  different  articles  cost.'* 
*'Send  me  a  bill  of  each  shipment  as  quickly  as  pos- 
sible.'* *'The  enclosed  sale  will  show  a  loss  but  we 
must  not  get  discouraged  but  must  go  easy  and  watch 
our  chance  to  get  it  back." 

One  bill  or  statement  sent  referred  to  the  loss  as 
follows:    ''Loss  on  deal,  $63.66,  1/2  to  you  $31.83.'* 

On  a  careful  consideration  of  the  evidence  which  the 
bill  of  exceptions  shows  was  before  the  court  when  the 
motion  to  direct  a  verdict  for  the  defendant  was  con- 
sidered we  deem  the  same  amply  sufiicient  to  require 
the  aid  of  a  jury  to  pass  upon  the  qi:  ation  whether  or 
not,  there  was  a  partnership  existing  between  Rusk  and 
Absher  at  the  time  of  the  transaction  out  of  which  this 

Toi..   CLXXIX  87 


578  AppeujAte  Couets  of  Illinois. 

Jones  y.  Bates,  179  111.  App.  578. 

controversy  arose,  and  it  was  error  to  direct  a  verdict 
for  the  defendant. 

Other  questions  raised  on  this  record  are  not  dis- 
cussed in  this  opinion,  since  under  the  view  we  hold, 
the  case  must  be  reversed  and  remanded,  which  is  done 
accordingly. 

Reversed  and  remanded. 


Thomas  B.  Jones,  Plaintiff  in  Error,  t.  William  Bates^ 

Defendant  in  Error. 

1.  Assumpsit — preponderance  of  evidence.  In  assumpsit  for 
government  levee  work,  alleged  to  have  been  performed  at  the  re- 
quest  of  defendant,  because  of  his  liability  as  bondsman  for  an- 
other contractor,  who  failed  to  perform  such  work  under  his  con- 
tract, where  such  bondsman  has  collected  the  estimates,  held, 
that  the  evidence  and  circumstances  corroborate  plaintiffs  claim 
and  justify  a  verdict  and  judgment  in  his  favor. 

2.  Assumpsit — verdict  for  less  than  amount  shoion  due.  In  as- 
sumpsit for  work  performed  under  an  alleged  agreement  which 
would  have  entitled  plaintiff  to  judgment  for  $3,553.55,  where  a 
verdict  is  rendered  for  $1,543.65,  and  there  is  no  dispute,  except 
as  to  the  whole  of  the  claim,  the  defendant  cannot  contend  that 
the  verdict  is  absurd  and  for  less  than  shown  to  be  due,  the  plain- 
tiff alone  being  entitled  to  complain  of  such  insuflaciency. 

Error  to  the  Circuit  Court  of  Massac  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.    Affirmed.    Opinion  filed  March  10,  1913. 

Courtney,  Helm  &  Helm,  for  plaintiff  in  error; 
Thomas  M.  Scruggs,  of  counsel. 

H.  A.  Evans  and  C.  L.  V.  Mulkey,  for  defendant  in 
error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 

court. 

This  is   an  action  of  assumpsit,  brought  by  de- 
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fendant  in  error,  William  Bates,  against  plaintiff  in 
error,  Thomas  B.  Jones,  to  recover  a  sum  of  money 
which  defendant  in  error  claims  is  due  him  for  work 
and  labor,  done  by  him  for  the  plaintiff  in  error,  at  his 
request. 

The  declaration  contains  only  the  common  counts. 
A  trial  by  the  court  and  jury  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  $1,543.65,  and  the 
defendant  Jones  prosecutes  this  writ  of  error. 

The  only  question  presented  for  consideration  here 
is  the  sufficiency  of  the  evidence  to  support  the  verdict 
and  judgment,  plaintiff  in  error  urging  no  other  rea- 
son and  relying  on  no  other  error.  A  close  examina- 
tion of  the  whole  record  of  the  evidence  in  this  case 
was  therefore  required  and  given  by  this  court.  The 
evidence  on  material  points  was  conflicting  and  beyond 
reconciliation.  Carefully  considered,  however,  we  find 
the  following  facts  to  have  been  fairly  well  established 
by  the  evidence.  A  corporation  called  the  Talley- 
Bates  Construction  Company  entered  into  a  contract 
with  the  United  States  government,  to  do  certain  levee 
repair  work  on  the  lower  Mississippi  river,  and  to  se- 
cure the  faithful  performance  of  that  contract  said 
corporation  executed  a  bond  in  favor  of  the  govern- 
ment which  is  signed  by  the  plaintiff  in  error,  Thomas 
B.  Jones,  and  one  H.  T.  Bruce,  as  sureties. 

Before  the  levee  work  mentioned  in  the  contract  was 
completed  by  the  said  construction  company  the  work 
for  some  reason  was  abandoned  and  the  government 
advertised  and  relet  the  contract  for  the  completion  of 
the  work.  Af  this  reletting,  one  Henry  F.  Watkins 
was  the  successful  bidder  for  a  portion  of  the  work, 
and  the  defendant  in  error  William  Bates,  for  another 
portion.  The  contract  thus  secured  by  Watkins,  cov- 
ered two  distinct  pieces  of  work  which  have  been  re- 
ferred to  in  the  evidence  as  the  Williams  work  and  the 
Sessions  work.  The  Williams  work  extended  from 
section  26  over  11,  to  section  28  over  4,  and  comprised 
in  the  neighborhood  of  50,000  cubic  yards  of  earth 
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work  excavation  and  filling.  For  this  work  the  con- 
tractor was  to  receive  15^  per  cubic  yard.  The  Ses- 
sions work  ran  from  station  28  over  47  to  29  over  16 
and  comprised  approximately  30,300  cubic  yards,  for 
which  work  he  was  to  receive  19^  per  cubic  yard.  The 
technical  words  and  figures  *'28  over  47"  means  47 
stations  beyond  28  miles  from  the  mouth  of  White 
river,  and  the  technical  words  and  figures  **29  over 
16"  mean  16  stations  (each  station  being  100  feet,  or 
1,600  feet)  beyond  29  miles  from  the  mouth  of  said 
river.  It  appears  therefore,  that  the  portion  of  the 
levee  known  as  the  Sessions  work  was  2,180  feet  long. 

The  plaintiff  in  error,  Thomas  B.  Jones  and  one 
H.  T.  Bruce  were  bondsmen  for  said  Watkins,  as  surety 
to  the  government  for  the  performance  of  the  Wat- 
kins  contract.  The  government  at  the  same  time  it 
made  the  contract  with  said  Watkins  also  made  a  con- 
tract with  the  defendant  in  error  William  Bates,  for  a 
portion  of  the  work.  The  Bates  contract  covered  sta- 
tions 29  over  48  to  30  over  16;  that  work  being  2,080 
feet  in  length.  The  section  of  the  work  covered  by  the 
Bates  contract  was  only  a  short  distance  from  the  work 
covered  by  the  Watkins  contract, .  known  as  the  Ses- 
sions work.  Bates  was  to  receive  19ff  per  cubic  yard 
for  the  work,  and  he,  like  Watkins,  was  required  to  give 
bond  to  the  government  for  the  faithful  performance 
of  the  work.  Bates  at  once  commenced  the  work  under 
his  contract  and  fully  completed  it  to  the  satisfaction 
of  the  government,  on  or  about  the  26th  day  of  Octo- 
ber, 1907,  and  was  paid  for  it  by  the  government. 

It  appears  from  the  evidence  that  Watkins  did  noth- 
ing under  his  contract  prior  to  October  1,  1907,  and 
that  he  accomplished  but  little  during  that  month.  It 
further  appears  from  the  evidence  that  the  govern- 
ment engineer  in  charge  of  the  work  on  behalf  of  the 
United  States  was  one  Captain  Connor.  That  Captain 
Connor  had  evidently  lost  faith  in  the  ability  of  Wat- 
kins to  carry  out  his  agreement  with  the  government 
and  late  in  the  month  of  October  he  engaged  tha 
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defendant  Bates  to  bring  his  outfit  and  men  over 
the  Sessions  work  and  agreed  to  pay  Bates  all  the 
cost  of  the  work  he  would  do  and  15%  above  that 
cost.  Under  this  arrangement  Bates  moved  on  to  the 
Sessions  work  and  worked  4  or  5  days,  at  the  end  of 
which  time  the  arrangement  was  terminated  by  Cap- 
tain Connors.  The  evidence  also  shows  that  while 
Bates'  outfit  was  still  on  the  Sessions  section  of  work 
Watkins  went  to  him  and  delivered  a  letter  which  is 
as  follows:. 

**  Memphis,  Tbnw.,  October  31,  1907. 
Mb.  William  Bates, 

Memphis,  Tenn. 
Deab  Sib: 

I  have  just  received  an  order  from  H.  F.  Watkins 
to  pay  you  for  your  outfit  at  the  rate  of  $750  per  month 
for  levee  work  in  the  White  River  District  and  this 
order  will  be  honored  and  will  be  paid  from  H.  F. 
Watkins  estimate  for  the  proper  months. 

Tours  truly, 

Wm.  D.  Connor, 
Capt.  Corps  or  Civil  Engineer. 

The  above  for  rent  of  mules,  tools  and  camp  out- 
fit. I  agree  to  furnish  all  labor  for  same  and  feed  for 
mules. 

H.  F.  Watkins." 

It  further  appears  that  on  the  receipt  of  the  letter 
of  Captain  Connor  followed  by  the  statement  or  propo- 
sition of  Watkins  that  Bates  accepted  the  proposition 
and  with  his  men  entered  upon  the  work.  After  Bates 
had  been  working  under  this  arrangement  a  few  days 
he  discovered  that  Watkins'  promise  in  regard  to  the 
feed  and  pay  roll  were  not  and  would  not  be  carried 
out  and  shortly  thereafter  Bates  went  to  Memphis  to 
see  the  plaintiff  in  error  Jones  who  was  bondsman  for 
Watkins  in  order  to  make  some  definite  arrangement 
by  which  he  could  get  the  compensation  provided  for 
under  the  Watkins'  proposition  or  contract. 

Jones  as  bondsman  for  Watkins  was  being  pressed 
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by  Captain  Connor  to  see  that  the  work  under  the  Wat- 
kins  contract  was  done  and  had  been  receiving  letters 
from  Captain  Connor  complaining  that  Watkins  wa^ 
not  carrying  ont  his  contract  with  the  government 
The  evidence  further  shows  that  Bates  showed  Jones 
the  Connor  letter  with  the  Watkins'  supplement  and 
was  complaining  because  Watkins  was  not  furnish- 
ing him  the  feed  and  supplies  in  accordance  with 
the  proposition  in  the  letter  and  that  he  (Bates)  did 
not  intend  to  go  on  with  the  work.  This  was  about  the 
6th  of  November,  1907.  The  foregoing  state  the  con- 
dition of  affairs  as  they  existed  up  to  that  date. 

Immediately  afterwards  the  contract  sued  on  in  this 
case  is  claimed  by  Bates  to  have  been  made.  Bates 
testified  that  he  had  made  up  his  mind  to  quit  the 
work  under  the  Watkins '  proposition  and  he  told  Jones 
of  his  intention.  He  also  testified  that  Jones  re- 
quested him  to  go  on  with  the  work  and  that  he 
(Jones)  would  pay  him  19^  per  cubic  yard  for  all  the 
work  that  he  ^would  do  if  he  would  continue.  Bates 
further  testified  that  Jones  told  him  that  he  was  in  a 
position  to  collect  all  of  Watkins'  estimates,  and  that 
if  he  (Bates)  pulled  his  teams  off  the  work  it  would 
leave  him  in  a  bad  shape,  and  that  he  wanted  Bates 
to  work  for  him  and  not  for  Watkins  or  Connor.  De- 
fendant in  error  testified  that  his  father  William  M. 
Bates  was  present  when  the  contract  was  made  and 
that  his  father  said  to  him  at  the  time,  '  *  Mr.  Jones  is 
making  you  a  fair  proposition;  I  think  you  ought  to 
go  ahead  and  help  finish  up  the  work  and  stay  as  long 
as  you  can  off  your  contract.''  That  the  contract  re- 
ferred to  by  William  M.  Bates  was  one  that  the  de- 
fendant in  error  had  with  the  government  in  another 
state.  Defendant  in  error,  Bates,  states  that  in  the 
presence  of  his  father  he  accepted  the  Jones  proposi- 
tion and  he  went  to  work  on  the  Sessions  section  of  the 
Watkins'  contract,  and  notified  Captain  Connor  that 
he  would  no  longer  work  under  the  arrangement  set 
forth  in  Connor's  letter  of  October  31,  1907. 
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This  statement  as  to  the  contract  is  corroborated  in 
full  and  particularly  by  William  M.  Bates,  father  of 
defendant  in  error.  It  is  denied  however  by  the  plain- 
tiff in  error  Jones.  He  admits  telling  or  asking  Bates 
to  go  ahead  with  the  work  but  he  explains  that  request 
by  saying,  that  he  told  him  to  go  ahead  with  the  work 
because  he  (Bates)  was  under  obligation  to  see  that 
Watkins'  contract  was  completely  performed  by  rea- 
son of  the  fact  that  he  (Bates)  had  signed  the  bond 
which  Watkins  had  given  to  Jones  for  the  faithful 
execution  of  the  contract. 

It  is  not  denied  that  the  defendant  in  error  per- 
formed the  work,  and  that  the  number  of  cubic  yards 
of  the  work  done  by  him  at  19^  per  cubic  yard  would 
amount  to  $3,553.55.  It  nowhere  appears  in  the  evi- 
dence that  the  defendant  in  error,  Bates,  was  ever  paid 
for  this  work  either  by  Watkins,  Jones  or  anyone  else. 
The  evidence  also  shows  that  Jones  obtained  from  the 
government  all  that  was  paid  on  the  Watkins'  esti- 
mates which  included  the  work  done  by  Bates. 

Defendant  in  error,  Bates,  is  corroborated  in  his 
claim  that  he  had  a  contract  with  Jones  to  do  this 
work  not  only  by  his  father,  William  M.  Bates,  but  by 
other  facts  and  circumstances  in  the  case. 

It  was  for  the  jury  to  say,  after  hearing  the  whole 
of  the  evidence  where  the  truth  of  the  matter  lay  and 
by  their  verdict  they  have  said  that  the  preponderance 
of  the  evidence  was  in  favor  of  the  plaintiff  in  the 
case,  and  unless  this  court  can  say  that  such  verdict 
was  unjust  and  manifestly  against  the  weight  of  the 
evidence  an  affirmance  of  the  verdict  and  judgment 
should  follow. 

Plaintiff  in  error  contends  that  in  view  of  the  fact 
that  judgment  was  for  a  much  less  amount  than  was 
claimed  by  plaintiff  when  there  was  no  dispute  except 
as  to  the  whole  of  the  claim,  and  contends  that  if  the 
jury  allowed  any  they  should  have  allowed  the  whole, 
and  contends  that  the  verdict  is  absurd  and  must  have 
been  rendered  by  mistake. 
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This  contention  cannot  prevail  under  the  well  estab- 
lished rule  of  law  that  the  defendant  cannot  be  heard 
to  object  because  the  amount  allowed  plaintiff  was  less 
than  the  evidence  showed  was  due  him.  The  plaintifF 
alone  in  such  case  is  entitled  to  complain  of  the  small- 
ness  of  the  verdict.'  Heyman  v.  Heyman,  210  HI.  524; 
Eeid  V.  Houston,  20  HI.  App.  48 ;  Starks  v.  Schlensky, 
128  111.  App.  1. 

wAfter  full  consideration  of  all  the  evidence  in  this 
case  this  court  cannot  say  the  verdict  was  manifestly 
against  the  weight  of  the  evidence. 

In  fact  the  evidence  would  have  supported  a  verdict 
for  a  larger  amount. 

The  trial  court  committed  no  error  in  overruling 
the  motion  for  new  trial  and  entering  judgment  on 
the  verdict  and  this  judgment  is  accordingly  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois^  Befendant  in 
Error,  t.  William  8.  Cutler^  and  George  W.  Jack- 
son, Plaintiffs  in  Error. 

1.  Bail— scire  fadaa,  A  writ  of  scire  facias  commandins  defend- 
ants, against  whom  a  Judgment  of  forfeiture  has  been  entered 
on  a  recognizance,  "to  show  cause  if  any  they  may  or  can  have  why 
execution  should  not  issue  against  them"  is  not  erroneous  because 
it  uses  the  word  execution. 

2.  BAHi — execution  on  judgment  of  forfeiture.  It  is  only  neces- 
sary  that  there  be  a  recognizance  of  record  and  Judgment  of  a 
forfeiture  under  appropriate  averments  in  the  scire  facias,  to  au- 
thorize Judgment  of  execution  according  to  the  form,  force  and 
effect  of  the  recognizance. 

3.  Scire  facias — sheriff  may  amend  the  return.  A  sheriff 
may  amend  his  return  on  a  writ  of  scire  facias  so  as  to  show  the 
correct  date  on  which  he  attempted  to  serve  It,  leave  to  amend  hav- 
ing been  granted  by  the  court  after  due  notice  to  the  defendant 

Ek'ror  to  the  County  Court  of  Effingham  county;  the  Hon.  Babket 
OvEBBBCK,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 
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Statement  by  the  Court.  On  the  14th  of  January, 
1911,  W.  S.  Cutler,  one  of  the  plaintiffs  in  error  en- 
tered into  a  recognizance  with  the  Geo.  W.  Jackson,  as 
his  surety,  in  the  sum  of  $500,  conditioned  that  he  per- 
sonally be  and  appear  before  the  County  Court  of 
Effingham  county,  at  the  next  term  thereof  to  be  holden 
at  the  court  house  in  Effingham  on  the  second  Monday 
of  June,  A.  D.  1911,  there  to  answer  to  an  informa- 
tion which  was  preferred  against  him  in  said  County 
Court,  for  and  concerning  the  crime  of  violating  the 
Game  Law  with  which  the  said  W.  S.  Cutler  stood 
charged  in  said  court,  and  should  not  depart  thence 
without  leave  of  said  court,  and  on  the  third  day  of 
February,  1911,  said  recognizance  was  filed  in  the  of- 
fice of  the  clerk  of  the  County  Court  of  Effingham 
county  and  then  there  became  a  matter  of  record. 

At  the  June  Term,  1911,  of  said  County  Court,  the 
said  plaintiff  in  error,  W.  S.  Cutler,  failed  to  appear 
according  to  the  condition  of  his  recognizance  and  a 
judgment  of  forfeiture  was  entered  and  a  scire  facias 
was  ordered  to  be  issued,  returnable  to  the  next  term 
of  court,  against  the  defendant  W.  S.  Cutler  and  his 
surety  Geo.  W.  Jackson,  to  show  cause  why  the  Peo- 
ple of  the  state  of  Illinois  should  not  have  execution 
upon  their  said  recognizance  according  to  the  form, 
force  and  effect  thereof.  On  the  17th  day  of  August, 
1911,  the  clerk  of  said  court  issued  a  scire  facias  on 
said  forfeiture,  returnable  on  the  second  Monday  of 
November,  1911,  and  delivered  the  same  to  the  sheriff, 
who  made  the  following  indorsement  thereon :  ^*  State 
of  Illinois,  Effingham  County,  ss.  I,  Matt  Faber, 
Sheriff  of  said  County,  do  hereby  make  return  to  the 
Court  of  the  fact  that  the  within  named  W.  S.  Cutler 
and  Geo.  W.  Jackson,  nor  either  of  them  can  be  found 
anywhere  within  my  County.  November  4th,  1911. 
Return  10  cts.  Matt  Faber,  Sheriff  of  Effingham 
County,  Illinois.'* 

And  on  the  13th  day  of  November,  1911,  he  handed 
the  scire  facias  to  the  county  clerk,  who  filed  it  of 
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date  of  November  13, 1911.  On  the  14th  of  November, 
1911,  the  plaintiffs  in  error  failed  to  appear  in  the 
Connty  Court  and  a  judgment  of  forfeiture,  entered 
at  the  June  Term,  on  forfeited  recognizance  which  was 
on  the  docket  at  the  Law  Term,  November  Term,  1911, 
as  No.  22,  and  on  June  13,  1912,  defendants  in  error, 
filed  with  the  clerk  of  the  County  Court  of  EfiSngham 
county,  a  motion  to  redocket  the  case  of  the  People 
of  the  State  of  Illinois  v.  W.  S.  Cutler  and  Geo.  W. 
Jackson — scire  facias  on  forfeited  recognizance,  for 
leave  to  Matt  Faber,  the  sheriff  to  amend  his  return 
on  the  scire  facias.  The  record  shows  that  on  the  18th 
day  of  June,  1912,  at  9  a.  m.  the  plaintiff  in  error  ajK 
peared  in  the  court,  by  W.  A.  Bowles  and  Wright  Bros. 
&  Denton,  their  attorneys,  and  the  court  after  hear- 
ing the  motion  and  the  evidence  offered  by  the  People 
in  support  thereof  redocketed  the  cause  and  granted 
leave  to  the  sheriff  to  amend  his  return  on  the  scire 
facias.  The  record  further  shows  that  on  the  19th  of 
June,  1912,  the  sheriff  came  into  court  with  the  scire 
facias  and  amended  his  return,  which  amendment  was 
in  the  words  and  figures  as  follows : 

**  Amendment  to  Sheriffs  Eetum  made  by  order  of 
the  County  Court  granting  leave  to  amend. 
State  of  Illinois,       ) 
Effingham  County,   f 

I,  Matt  Faber,  Sheriff  of  the  said  County,  do  hereby 
make  return  to  the  Court  of  the  fact  that  the  within 
named  W.  S.  Cutler  and  Geo.  W.  Jackson  nor  either 
of  them  can  be  found  anywhere  within  my  County. 
November  9th,  A.  D.  1911.    Eetum  10  cts. 

Matt  Fabeb, 
Sheriff  of  EflSingham  County,  Illinois. 

**And  I  further  certify  to  the  Court  that  the  within 
writ  remained  continuously  in  my  possession  from  the 
date  of  its  issue  until  the  13th  day  of  November,  A.  D. 
1911,  when  I  returned  the  same  to  the  Clerk  of  the 
Court  who  issued  the  same  and  he  filed  it  in  his  office. 

Matt  Fabbb, 
Sheriff  of  Effingham  County,  Illinois.*' 
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William  A.  Bowles  and  James  E.  Bowles,  for  plain- 
tiffs in  error ;  Wright  Bros.  &  Denton,  of  counsel. 

E.  C.  Harrah,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  urges  two  separate  reasons  for  a 
reversal  of  this  case.  First,  that  the  court  erred  in 
allowing  the  sheriff  to  amend  his  return  to  the  writ 
of  scire  facias.  Second,  the  scire  facias  was  insuflSi- 
cient  in  that  it  required  the  defendants  *'to  show 
cause  why  execution  should  not  issue  against  them 
upon  the  recognizance  according  to  the  form,  force 
and  effect  thereof  and  of  the  forfeiture  aforesaid. ' ' 

The  first  objection  cannot  prevail  over  the  provisions 
of  the  statute  authorizing  such  amendments.  Hurd's 
Revised  Statutes  of  1909,  chap.  7,  sec.  4:  **A11  re- 
turns by  any  Sheriff  or  other  oflBcer  or  by  any  court 
or  subordinate,  tribunal,  to  any  Court  may  be  amended 
in  the  manner  or  form  or  according  to  the  truth  of 
the  matter  by  the  Court  to  which  such  return  shall  be 
made  in  its  discretion  as  well  before  as  after  judg- 
ment. ' ' 

Due  notice  was  given  to  defendants  of  the  intended 
application  to  the  court  for  leave  to  the  sheriff  to 
amend  his  return  and  on  the  hearing  of  the  applica- 
tion the  court  in  its  discretion  permitted  the  sheriff 
to  amend  his  return  in  accordance  with  the  truth  of 
the  matter  and  unless  this  court  can  see  there  was  an 
abuse  of  such  discretion  it  should  not  interfere. 

The  sheriff's  return  as  first  made,  on  the  writ, 
showed  that  up  to  the  4th  day  of  November,  1911,  the 
defendants  had  not  been  found  in  his  county.  The 
writ  was  filed  with  the  clerk  on  the  13th  of  November, 
1911,  and  the  sheriff  on  the  application  to  amend  his 
return  testified  that  the  writ  remained  in  his  posses- 
sion until  the  day  it  was  filed  with  the  clerk  and  that 
from  the  4th  of  November,  to  the  13th  of  November,  he 
was  unable  to  find  the  defendants  in  his  county. 
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There  was  no  dispute  of  the  fact  and  the  amend- 
ment allowed  simply  stated  the  truth  of  the  matter  as 
shown  by  the  evidence  and  therefore  the  court  did  not 
err  in  allowing  the  amendment. 

The  second  objection  challenges  the  suflSciency  of 
the  writ  of  scire  facias.  The  specific  objection  made 
is  that  the  writ  is  void  because  the  word  ''execution" 
is  used  in  the  writ  instead  of  the  word  ** judgment." 

That  part  of  the  writ  complained  of  wherein  the 
wrong  word  is  claimed  to  have  been  used  is  as  follows : 
*  *  then  and  there  to  show  cause  if  any  they  may  or  can 
have  why  execution  should  not  issue  against  them  upon 
the  aforesaid  recognizance  according  to  the  form,  force 
and  effect  thereof  and  of  the  forfeiture  aforesaid  and 
have  you  then  and  there  this  writ  with  a  return  of 
your  doings  thereon  as  the  law  directs." 

The  language  used  in  this  writ  is  identical  with  that 
employed  in  the  writ  of  scire  facias,  which  was  not 
only  held  sufficient  but  referred  to  a  model  of  correct- 
ness in  the  case  of  Gingrich  v.  People,  34  111.  449. 

In  the  case  of  Landis  v.  People,  39  111.  79,  it  was 
held  that  the  awarding  of  an  execution  was  technically 
more  accurate  than  the  rendition  of  a  judgment. 

In  Wheeler  v.  People,  39  HI.  430,  the  writ  of  scire 
facias  commanded  defendants  to  *'show  cause  why 
execution  should  not  be  had  against  them  for  the 
amount  of  the  recognizance." 

The  approved  practice  in  this  state  only  requires 
that  there  be  a  recognizance  of  record  and  judgment 
of  a  forfeiture  under  appropriate  averments  in  the 
scire  facias,  to  authorize  judgment  of  execution  accord- 
ing to  the  form,  force  and  effect  of  the  recognizance. 
Kepley  v.  People,  123  111.  367. 

The  scire  facias  was  clearly  sufficient  and  finding 
no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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City  of  Granite  City,  Plaintiff  in  Error,  t.  Charles 

Bitehie,  Defendant  in  Error. 

1.  Febs  Ain)  BALABiES — clerH  of  dtsf  court.  Where  there  is  no 
dispute  about  the  number  of  days  of  service,  a  clerk  of  a  city 
court  elected  in  March,  1910,  and  immediately  entering  upon  his 
duties  is  entitled  to  $6  a  day  under  the  Act  of  May  10,  1901,  fixing 
the  fees,  and  the  Act  of  June  10,  1911,  which  states  the  fees  shall  be 
paid  by  the  city. 

2.  Fees  and  salabies— cZerfo  of  city  court.  Where  plaintiff, 
elected  clerk  of  city  court  in  March,  1910,  sues  to  recover  per  diem 
fees,  he  may  invoke  the  Act  of  June  10,  1911,  stating  that  such 
fees  shall  be  paid  by  the  city,  since  this  act  is  not  in  violation  of 
the  constitutional  provision  which  prohibits  the  Increase  or  diminu- 
tion of  the  fees,  salary  or  compensation  of  municipal  officers  during 
their  term  of  office. 

Error  to  the  City  Court  of  Granite  City;  the  Hon.  J.  M.  Baitdt, 
Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1912. 
Affirmed.    Opinion  filed  March  10,  1913, 

Harry  Faulkner,  for  plaintiflf  in  error. 
M.  R.  SuLLxvAN,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  defendant  in  error  to  re- 
cover from  plaintiff  in  error  for  services  which  he 
claims  he  rendered  to  plaintiff  in  error,  as  clerk  of 
the  city  court  of  Granite  City. 

Defendant  in  error  was  elected  clerk  of  said  court 
in  March,  1910,  and  immediately  entered  upon  the  du- 
ties of  his  office  and  continued  to  perform  the  same  up 
to  and  after  the  bringing  of  this  suit.  Defendant  in 
error  claims  he  served  as  such  clerk  for  forty-five  days 
and  is  entitled  to  recover  six  dollars  per  day  for  each 
day  of  such  service. 

No  question  is  raised  on  this  record  of  the  election 
of  defendant  in  error,  nor  of  the  number  of  days  of 
service  rendered  by  him. 
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The  plaintiff  in  error  opposes  the  claim  on  the 
ground,  that  the  law,  in  relation  to  compensation  for 
clerks  of  city  courts  which  was  in  force  at  the  time  of 
defendant  in  error's  election  and  which  provided  that 
clerks  of  city  courts  should  be  allowed  the  same  fees 
as  clerks  of  circuit  courts,  was  inoperative,  because 
the  law  failed  to  state  by  whom  the  payment  should 
be  made,  and  that  the  amendatory  act  relating  to  this 
subject  could  not  apply,  because  it  would  be  retroac- 
tive in  its  effect. 

The  act  in  reference  to  courts  of  record  in  cities, 
approved  May  10,  1901,  contained  the  following,  to- 
wit :  *  *  There  shall  be  elected,  in  like  manner  as  judges 
are  elected,  for  each  of  such  courts  a  clerk  who  shall 
hold  his  oflBce  for  a  term  of  four  y^ars,  and  until  his 
successor  shall  be  elected  and  qualified..  He  shall  be 
commissioned,  have  the  same  powers,  perform  the 
same  duties,  be  subject  to  the  same  liabilities,  and  be 
entitled  to  like  fees  as  are  now,  or  may  hereafter, 
from  time  to  time,  be  provided  by  law  in  regard  to 
circuit  clerks,  in  the  county  in  which  said  city  may  be 
situated. '  * 

The  act  in  reference  to  the  fees  of  clerks  of  circuit 
courts,  approved,  June  10, 1909,  provided  as  following, 
to-wit :  *  *  That  the  clerks  of  the  Circuit  Court  in  coun- 
ties of  the  first  and  second  class  shall  receive  and  be 
allowed  at  [as]  a  per  diem  fee  for  attendance  upon 
said  courts  the  sum  of  six  dollars  per  day,  and  the 
clerks  of  the  probate  courts  in  counties  of  the  second 
class  shall  be  allowed  the  same  per  diem  fee  for  at- 
tendance updn  their  respective  courts  as  are  now  al- 
lowed to  clerks  of  the  county  court  and  sheriffs  in 
counties  of  the  second  class  for  such  service.** 

The  foregoing  law  in  regard  to  circuit  clerks'  fees 
was  in  force  at  the  time  defendant  in  error  was  elected 
clerk  of  the  City  Court  of  Granite  City. 

It  will  be  observed  that  while  the  legislature  enacted 
a  law  allowing  to  clerks  of  city  courts  the  same  fees 
that  were  allowed  to  clerks  of  the  circuit  courts,  it 
failed  to  state  by  whom  such  fees  were  to  be  paid. 
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In  order,  evidently,  to  obviate  this  difficnlty  and 
make  it  clear  who  was  to  be  required  to  make  the  pay- 
ment of  such  fees,  the  legislature  on  June  10,  1911, 
passed  an  amendment  to  the  act  of  May  10,  1901, 
which  amended  act  is  as  follows,  to-wit :  '  *  There  shall 
be  elected  in  like  manner  as  judges  are  elected,  for 
each  of  such  courts  a  clerk  who  shall  hold  his  office  for 
a  term  of  four  years,  and  until  his  successor  shall  be 
elected  and  qualified.  He  shall  be  commissioned,  have 
the  same  powers,  perform  the  same  duties,  be  subject 
to  the  same  liabilities,  and  be  entitled  to  like  fees  as 
are  now,  or  may  hereafter,  from  time  to  time,  be  pro- 
vided by  law  in  regard  to  circuit  clerks,  in  the  county 
in  which  said  city  may  be  situated,  and  a  per  diem  fee 
of  six  dollars  for  attendance  upon  said  court,  which 
per  diem  fee  shall  be  paid  by  the  city  in  which  said 
court  is  situated.*' 

On  the  election  of  defendant  in  error  he  became  en- 
titled to  a  per  diem  fee  of  six  dollars  for  attendance 
upon  the  court  under  the  express  provisions  of  the  two 
acts  as  above  stated  in  reference  to  clerks  of  city 
courts  and  circuit  court  clerks. 

The  amount  defendant  in  error  was  entitled  to  re- 
ceive was  definitely  fixed  at  six  dollars  per  day.  Any 
change  in  the  rate  per  diem  or  the  number  of  days  on 
which  such  per  diem  should  be  calculated  would  be  in 
violation  of  that  constitutional  provision,  which  pro- 
hibits the  increase  or  diminution  of  the  fees,  salary,  or 
compensation  of  municipal  officers  during  their  term 
of  office. 

It  is  insisted  by  plaintiflf  in  error  that  the  act  of 
June  10,  1911,  which  states  expressly,  that  the  city 
in  which  the  court  is  situated  shall  pay  the  per  diem 
fee  cannot  be  invoked  by  defendant  in  error  to  sus- 
tain his  recovery,  since  this  act  became  law  after  de- 
fendant in  error  was  elected  and  therefore  comes 
within  the  constitutional  inhibition.  This  contention 
to  avail,  must  rest  on  one  of  two  things,  either  the 
rate  per  diem  or  the  length  of  service  must  be  changed, 
or  there  will  be  no  violation  of  the  constitution. 


592  Appellate  Coxtbts  of  Illikois. 

McOulre  y.  North  Breese  C.  &  M.  Co.,  179  IlL  App.  592. 

The  act  of  June  10,  1911,  leaves  the  per  diem  and 
service  as  it  was  before,  and  at  the  time  of  the  election 
of  defendant  in  error. 

The  amendment  simply  designated  the  party  who 
should  pay,  and  there  being  no  dispute  about  the  num- 
ber of  days  of  service,  the  City  Court  of  Grailite  City 
properly  entered  judgment  for  the  number  of  days 
service  at  the  fixed  rate  of  six  dollars  per  day.  The 
other  questions  raised  on  the  argument  are  not  suf- 
ficient to  defeat  the  judgment  and  the  case  will  there- 
fore be  affirmed. 

Affirmed. 


James  McGuire,  Appellee,  y.  North  Breese  Coal  &  Min- 
ing Company,  Appellant. 

1.  Master  and  bebvant — who  fellow-aervants.  Where  a  boss 
driver  in  a  mine  when  operating  a  motor  for  the  regular  motor- 
man  during  his  absence  to  get  lunch,  negligently  drives  against 
a  car  which  plaintiff,  a  driver  under  such  boss,  is  coupling  and 
injures  him,  it  is  a  question  for  the  jury  whether  the  negligence 
of  the  boss  driver  is  in  the  capacity  of  motorman  and  fellow-seryant 
of  plaintiff  or  of  boss  driver  and  vice  principaL 

2.  Master  and  bebvant — who  are  fellow-servants.  A  regular 
motorman  in  a  mine  and  a  mule  driver  who  are  habitually  asso- 
ciated together  in  their  work  are  fellow-servants. 

3.  Master  and  sbrvant — iellow-servant  r%le.  The  portion  of  the 
fellow-servant  rule  to  the  effect  that,  to  be  fellow-servants  the  du- 
ties of  servants  must  be  such  as  to  bring  them  into  habitual  asso- 
ciation 80  that  they  may  exercise  a  mutual  influence  promotive 
of  proper  caution,  means  personal  association  calculated  to  exer- 
cise influence  promotive  to  caution. 

4.  Master  and  servant — who  are  fellow-servants,  A  horn  driver 
in  a  mine,  temporarily  operating  a  motor,  and  a  driver  under  him, 
injured  by  his  negligent  operation  of  the  motor,  who  are  not  habit- 
ually associated  in  their  work,  are  not  fellow-servants. 

5.  Mines  and  miners — provision  as  to  lights  on  trains  and  trips 
of  cars  construed.  Act  1911,  section  15  (L.  1911,  p.  407)  i^elatlng 
to  the  lights  on  "every  trip  or  train  of  pit  cars  moved  by  mmchln- 


FOUBTH  DiSTBICT — ^Mabch^  1913.  593 


McGuire  v.  North  Breeae  C.  &  M.  Co.,  179  IlL  App.  692. 

- 

ery"  means  that  the  rear  light  referred  to  need  only  be  carried 
by  a  car  when  it  is  in  the  rear  of  a  train  or  trip  of  care. 

6.  Masteb  and  besvant — iDhat  instruction  as  to  who  are  fellotO' 
servants  properly  refused.  Where  a  mule  driver  in  a  mine  brings 
action  for  personal  injuries  received  when  the  boss  driver,  who 
was  temporarily  operating  a  motor,  drove  against  him,  it  Is  not 
error  to  refuse  an  instruction  stating  that  the  driver  and  boss 
driver  would  be  fellow-servants  if  they  were  in  the  employ  of  de- 
fendant and  were  directly  co-operating  in  the  hauling  of  coal,  or 
if  the  duties  of  a  driver  and  motorman  brought  them  into  habit- 
ual association  so  they  might  exercise  an  influence  upon  each  other 
promotive  of  caution. 

7.  iNSTBucnoNB — When  party  cannot  complain  of  modifloation, 
A  party  cannot  complain  of  a  modification  of  an  instruction  by 
striking  a  clause  therefrom  if  the  substance  of  such  clause  was 
given  in  another  instruction. 

8.  iNSTBUcnoNs — ^010  oltjectionahle  portions  should  he  stricken. 
The  trial  court  when  striking  out  objectionable  words  in  an  in- 
struction should  completely  obliterate  them. 

9.  Insteuctions — when  modification  tyy  drawing  line  through 
clause  not  prejudicial.  A  modification  of  an  instruction  by  running 
a  line  through  the  part  stricken  instead  of  obliterating,  held,  not 
so  prejudicial  as  to  require  reversal  especially  when  the  same 
language  was  contained  in  an  instruction  given. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Loms  BcBNBEUTEB,  Judgc,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  10,  1913.  Re- 
hearing denied  and  opinion  modified  May  29,  1913. 

C.  E.  Pope,  for  appellant. 

T.  B.  Mouu)  and  Sohaefer  &  Ebxtgeb,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

This  case  was  brought  by  James  McGuire,  appellee, 
against  the  North  Breese  Coal  &  Mining  Company, 
appellant,  to  recover  damages  sustained  by  reason  of 
an  alleged  injury  to  the  appellee,  which  occurred  while 
the  appellee  was  in  the  employ  of  appellant,  as  mule 
driver,  in  a  coal  mine. 

The  case  was  tried  upon  the  first  and  second 
amended  counts  of  the  declaration. 

YOL.    CLXXIX   38 
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The  first  amended  count  charged,  that  plaintiff, 
while  attempting  to  couple  a  car,  loaded  with  coal,  to 
other  cars  standing  on  the  parting  and  while  he  was 
in  the  exercise  of  ordinary  care  for  his  own  safety, 
that  Herb  Taylor,  boss  driver,  and  vice  principal,  neg- 
ligently and  carelessly,  caused  a  motor  and  cars 
thereto  attached  to  be  violently  backed  against  the 
cars  he  was  so  attempting  to  couple,  without  notice 
or  warning  and  thereby  caused  the  injury  complained 
of.  A  verdict  and  judgment  for  the  plaintiflF  resulted 
and  defendant  prosecutes  this  appeal. 

The  main  contention  here  arises  over  the  applica- 
tion of  the  rule  in  regard  to  fellow-servants.  The 
question  whether  the  boss  driver  and  vice  principal, 
who,  at  the  time  of  the  injury  was  acting  as  motor- 
man,  was  a  fellow-servant  with  appellee  or  whether 
he  sustained  the  relation  of  boss  driver  and  vice  prin- 
cipal, was  a  question  of  fact  to  be  determined  by  the 
jury,  and  imless  some  reversible  error  is  disclosed  in 
the  record  of  the  trial,  or  this  court  can  say,  that  un- 
der the  evidence  the  verdict  is  so  manifestly  against 
the  weight  of  the  evidence  that  all  reasonably  intelli- 
gent minds  would  reach  a  different  conclusion,  the  ver- 
dict and  judgment  should  be  sustained. 

The  evidence  establishes  the  following  facts  con- 
cerning Taylor.  He  was  boss  driver.  He  employed 
the  drivers  and  gave  them  orders  as  to  their  duties. 
At  the  time  of  the  injury  he  was  temporarily  running 
the  electric  motor  for  the  regular  motorman  who  had 
gone  to  get  lunch. 

While  operating  the  motor,  with  the  cars  attached, 
he  backed  down  to  the  parting  and  caused  the  car 
plaintiff  was  attempting  to  couple  with  another,  to 
move  violently  and  so  produce  the  injury  to  the  plain- 
tiff. Eunning  the  motor  was  not  his  usual  work.  Per- 
sonally, Taylor  and  plaintiff  had  not  habitually  been 
associated  together  in  the  performance  of  their  duties. 

Taylor  stood  in  precisely  the  same  relation  to  the 
plaintiff  as  the  master  would  have  stood  had  the  mas- 
ter been  operating  the  motor  at  the  time. 
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If  the  master  under  such  a  state  of  facts,  would  be 
regarded  under  the  law,  as  a  fellow-servant  of  the 
plaintiflf,  then  Taylor  should  be  so  held  but  not  other- 
wise. 

What  the  master  does  himself  is  equivalent  to  a 
servant  doing  the  same  thing  while  under  the  orders 
from  the  master. 

The  reason  which  supports  the  fellow-servant  doc- 
trine is  based  on  public  policy,  which  presumes  the 
usual  or  habitual  association  of  colaborers,  is  such 
as  would  or  might  cause  them  to  exercise  a  mutual 
influence  upon  each  other  promotive  of  proper  care 
and  caution. 

If  the  manner  of  backing  the  car,  by  Taylor,  with- 
out notice  or  warning,  constitutes  negligence,  liabil- 
ity for  such  negligence  can  be  avoided  only  on  the 
theory  that  Taylor  and  the  plaintiff  were  fellow-serv- 
ants. If  the  backing  of  the  motor  and  cars  without 
notice  or  warning  had  been  done  by  the  regular  motor- 
man  then  under  the  rule  the  master  would  be  relieved 
from  liabiUty. 

When  however  the  boss  driver  assumes  the  duties 
of  motorman  and  neglects  to  give  proper  warning  or 
reasonable  notice,  the  failure  of  which  would  consti- 
tute negligence,  his  conduct  becomes  that  of  the  mas- 
ter, and  his  negligence  in  that  regard  would  be  the 
negligence  of  the  master. 

It  is  not  disputed  that  Taylor  as  boss  driver  held 
the  position  as  vice  principal  and  was  vested  with  com- 
plete authority  to  hire  and  discharge  the  drivers  at 
his  discretion  but  it  is  insisted  that  his  negligence,  if 
any,  was  solely  in  the  capacity  of  motorman  and  that 
in  such  capacity  he  was  a  fellow-servant  with  plaintiff 
and  others  co-operating  in  moving  the  loaded  and  un- 
loaded cars,  at  the  parting. 

The  question  whether  his  negligence  was  in  the 
capacity  of  motorman  or  boss  driver  was  one  of  fact, 
to  be  determined  under  all  the  circumstances  by  the 
jury,  and  the  jury  having  found  this  fact  adversely 
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to  the  defendant,  such  finding  mnst  be  upheld  on  ap- 
peal, unless  it  affirmatively  appears  such  finding  was 
manifestly  against  the  weight  of  the  evidence.  Mobile 
&  0.  E.  Co.  V.  Massey,  152  111.  144;  Chicago  &  N.  W. 
B.  Co.  V.  Moranda,  93  111.  302;  Indianapolis  &  St.  L. 
E.  Co,  V.  Morgenstem,  106  HI.  216;  Lake  Erie  &  W.  E. 
Co.  V.  Middleton,  142  111.  550. 

It  is  urged  by  appellant  with  what  is  apparently 
good  logic,  that  under  the  defiaiition  of  the  term  fel- 
low-servant, as  recognized  by  repeated  holdings  of  the 
court  of  this  state,  that  the  evidence  in  this  case  shows 
that  plaintiff  and  Taylor  were  at  the  time  of  the  in- 
jury, **  directly  co-operating  with  each  other  in  the 
particular  business,  in  the  same  line  of  employment,'' 
and  therefore  were  fellow-servants.  The  definition 
however  carries  with  it  the  following  qualifications, 
**  where  their  duties  are  such  as  to  bring  them  into 
habitual  association  so  that  they  might  exercise  a 
mutual  influence  upon  each  other  promotive  of  proper 
caution. ' ' 

The  force  of  appellant's  logic  in  attempting  to  apply 
the  first  part  of  the  definition  and  exclude  the  qualify- 
ing part  to  this  case,  must  yield  to  the  express  hold- 
ing of  the  Supreme  Court,  in  the  case  of  Chicago  &  A. 
E.  Co.  V.  Swan,  176  111.  424,  where  the  court  held  that 
whatever  may  be  said  of  the  correctness  of  the  con- 
struction tested  by  grammatical  rules  it  is  unsound 
law. 

The  reason  for  the  rule  is  clearly  stated  in  the 
Moranda  case,  supra.  In  that  case  the  court  said: 
'*  Where  servants  of  the  same  master  are  directly  co- 
operating with  each  other  in  a  particular  business  at 
the  time  of  the  injury,  or  are,  by  their  usual  duties, 
brought  into  habitual  consociation,  it  may  well  be  sup- 
posed that  they  have  the  power  of  influencing  each 
other  to  the  exercise  of  constant  caution  in  the  mas- 
ter's work  (by  their  example,  advice  and  encourage- 
ment and  by  reporting  delinquencies  to  the  master)  in 
as  great,  and  in  most  cases  in  a  greater,  degree  than 
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the  master.  If,  then,  each  such  servant  knows  that 
neither  he  nor  his  fellow-servant,  if  injured  by  the 
other's  negligence  can  have  redress  against  the  master, 
he  has  such  incentive  to  constant  care,  and  such  in- 
centive to  the  exercise  of  his  influence  upon  his  fellow 
to  incite  him  to  constant  care,  that  the  well-being  of 
society  in  such  cases  does  not  demand  that  the  master 
be  made  to  answer. '* 

The  second  branch  or  qualifying  portion  of  the  defi- 
nition of  fellow-servant  is  held  to  mean  personal  as- 
sociation which  is  calculated  to  exercise  influence  pro- 
motive of  caution.  Their  usual  duties  must  bring  them 
into  some  association,  and  the  association  must  be  suf- 
ficiently personal  to  furnish  them  opportunity  and 
power  to  exercise  an  influence  upon  each  other  pro- 
motive of  their  mutual  safety.  Bennett  v.  Chicago 
City  Ey.  Co.,  243  111.  420. 

Tested  by  the  reason  for  the  rule,  the  application 
of  the  rule  under  the  evidence  fails  to  show  that  the 
plaintifiF  and  Taylor  were  fellow-servants.  There  was 
no  opportunity  by  usual  or  habitual  association,  for 
the  plaintiff  to  exercise  any  degree  of  influence  on 
Taylor,  promotive  of  caution. 

Hence  it  follows,  that  Taylor's  relation  to  plaintiff 
at  the  time  of  the  injury  was  that  of  vice  principal, 
and  that  his  negligence  in  backing  the  motor  and  cars 
onto  the  parting,  without  notice  or  warning,  against 
the  car  plaintiff  was  about  to  couple  with  another  car 
standing  on  the  parting  was  the  negligence  of  the  mas- 
ter, the  appellant  herein. 

Holding  as  we  do  that  the  evidence  supports  the  al- 
legations of  the  first  amended  count  of  the  declara- 
tion and  fixes  appellant's  liability,  we  shall  not  extend 
this  opinion  by  discussion  of  the  amended  third  count, 
further  than  to  say,  that  in  our  opinion  the  evidence 
fails  to  support  the  charge  of  wilfulness,  on  the  part 
of  the  appellant,  in  its  failure  to  have  a  light  on  the 
rear  car  attached  to  this  motor,  for  the  reason  such 
car  was  not  in  the  rear  of  any  train  or  trip  of  cars, 
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which  is  the  evident  meamng  of  the  law  which  requires 
that,  **a  conspicuous  white  light  must  be  carried  on 
the  front  and  a  conspicuous  red  light  or  signal  board 
on  the  rear  of  every  trip  or  train  of  pit  cars  moved 
by  machinery/'  Section  15,  chap.  93,  Revised  Stat- 
utes of  1911. 

According  to  the  evidence  the  trip  was  not  made  up, 
at  the  time  of  the  injury.  It  was  being  made  up.  Even 
if  required  by  the  law  the  evidence  fails  to  show  that 
the  absence  of  the  light  was  the  cause  of  the  injury. 

Counselfor  the  appellant  complains  of  the  refusal 
of  instruction  No.  19,  and  the  modification  of  instruc- 
tion No.  17. 

It  will  be  observed  on  examination  of  refused  in- 
struction No.  19  that  the  instruction  contained  the  fol- 
lowing language:  *'and  if  the  jury  believe  from  the 
evidence,  that  the  plaintiff,  McGuire  and  Herb  Taylor, 
who  was  operating  the  electric  motor  at  the  time  of 
plaintiff's  injury  were  both  in  the  employ  of  the  de- 
fendant, and  they  were  directly  co-operating  with  each 
other  in  the  work  of  hauling  coal,  or  that  the  usual 
duties  of  driver  and  motorman  brought  them  into 
habitual  association  so  that  they  ipight  exercise  an 
influence  upon  each  other  promotive  of  proper  caution, 
they  would  be  fellow-servants.'* 

If  this  instruction  had  been  given  and  followed  by 
the  jury  it  would  have  been  conclusive  against  the 
plaintiff.  There  was  no  dispute  as  to  Taylor  and  the 
plaintiff  both  being  in  the  employ  of  the  defendant 
and  at  the  time  of  the  injury,  co-operating  together 
in  the  work  of  hauling  coal.  Nor  was  there  any  ques- 
tion raised  that  the  usual  duties  of  a  motorman  and  a 
driver,  brought  them  into  habitual  association  so  they 
might  exercise  an  influence  upon  each  other. 

If  the  instruction  had  limited  the  inquiry  as  to  Tay- 
lor particularly  and  not  referred  to  motormen  gen- 
erally, the  instruction  would  have  been  in  harmony  on 
that  point,  with  the  instruction  in  the  case  of  Pagels  v. 
Meyer,  193  HI.  172,  on  which  appellant  seems  to  rely. 
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In  the  Pagels  case,  supra,  the  question  was,  whether 
Meyer,  the  plaintiff,  and  one  Vogt,  were  fellow-serv- 
ants, and  the  instruction  offered  by  defendant  and 
refused  by  the  trial  court,  which  on  appeal  was  held 
to  be  error,  contained  the  statement,  in  substance: 
*  *  that  if  Meyer  and  Vogt  were  in  the  employ  of  the  de- 
fendant and  were  directly  co-operating  with  each  other 
in  the  particular  business  in  hand  or  that  their  usual 
duties  brought  them  into  habitual  association  so  that 
they  might  exercise  influence  upon  each  other  promo- 
tive of  proper  caution,**  that  they  were  as  a  matter 
of  law  fellow-servants. 

Here  however  it  was  sought  by  the  instruction  to 
tell  the  jury  that  if  the  usual  duties  of  a  driver  and  a 
motorman  brought  them  into  habitual  association,  then 
plaintiff  and  Taylor  must  be  regarded  as  fellow-serv- 
ants, whether  their  usual  duties  brought  them  to- 
gether or  not.  This  we  do  not  understand  to  be  the 
law  and  it  was  not  error  to  refuse  the  instruction. 

It  is  contended  that  the  modification  of  instruction 
No.  17,  offered  by  defendant,  constitutes  error.  That 
part  of  the  instruction  as  originally  presented  and 
which  was  modified  was  as  follows:  '*If  the  negli- 
gence complained  of  consists  of  some  act  done  or 
omitted  by  one  having  such  authority  which  related 
only  to  his  duties  as  co-liaborer  with  those  under  his 
control  and  which  might  just  as  readily  have  happened 
with  one  of  them,  not  having  such  authority,  the  com- 
mon master  will  not  be  liable.**  The  modification  was 
made  by  running  a  pen  over  the  words,  "and  which 
might  just  as  readily  have  happened  with  one  of  them 
not  having  such  authority.** 

Two  objections  are  urged  against  the  modification 
made.  First;  that  the' stricken  words  stated  the  cor- 
rect rule  of  law,  and  Second ;  the  manner  of  making 
the  modification  which  was  done  with  a  pen  line  across 
the  words  attempted  to  be  stricken  but  which  left  the 
stricken  part  still  visible. 

As  to  the  first  objection,  appellant  has  no  cause  for 
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complaint  since  the  substance  of  such  language  was 
used  in  instruction  No.  20,  which  was  given  for  de- 
fendant and  defendant  got  the  benefit  of  it  whether 
it  stated  the  correct  rule  or  not. 

The  second  objection,  raises  the  question  of  proper 
practice  in  modifying  instructions  by  the  trial  court. 
It  is  certainly  advisable  in  such  cases  for  the  trial 
court  when  striking  out  any  objectionable  words  to 
effect  complete  obliteration  and  thus  avoid  giving  pos- 
sible emphasis  to  the  act  of  modification. 

We  do  not  feel  however  under  all  the  circumstances 
in  this  case  especially  when  the  same  language  stricken 
out  is  found  in  instruction  No.  20,  which  was  given, 
that  such  modification  was  so  prejudicial  to  defendant 
as  to  require  a  reversal  of  this  case. 

We  are  of  the  opinion  that  under  the  particular 
facts  in  this  case,  the  evidence  shows  that  Taylor  and 
plaintiff  were  not  fellow-servants  at  the  time  of  the 
injury  and  that  the  jury  were  warranted  in  finding  de- 
fendant guilty  of  negligence  and  the  judgment  of  the 
court  below  will  be  afltened. 

Affirmed. 


Wm.  Souficli,  Appellee,  v.  Oblong  Gas  Company,  In- 

eorporated,  Appellant. 

1.  NcoLiacKCE — v>hen  one  entering  private  road  i»  licensee. 
Where  a  person,  operating  a  traction  engine,  enters  a  private  road 
with  the  permission  of  the  tenant  of  the  land,  but  without  permia- 
sion  of  the  owner  or  a  lessee  of  the  gas  and  oil  rights,  he  la  a 
licensee. 

2.  CoNTBiBTTTOBT  KS0LI8ENGB — When  %icen%e€  connot  recover  tfom- 
agei  hecauae  guilty  of.  A  licensee,  driving  a  traction  engine  over 
a  private  road,  cannot  recover  damages  caused  by  the  ignition  of 
gas  escaping  from  a  pipe  line  broken  by  the  engine,  where  the 
engine  was  three  feet  off  the  road  at  the  place  of  the  accident,  and 
he  was  attempting  to  drive  through  a  gate  opening  at  a  right  angle 
turn  in  the  road,  on  a  night  so  dark  that  a  lantern  waa  neceesary 
to  point  the  way  through  the  gate. 
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Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
Enoch  E.  Nswxik,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reyersed  with  finding  of  facta.  Opinion  filed 
March  10,  1913. 

Pabkeb  &  Cbowley,  for  appellant;  L.  B.  Denning, 
of  counsel. 

Bbadbuby  &  Gaines  and  Geobgb  W.  Jones,  for  ap- 
pellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

This  was  a  suit  brought  by  appellee  against  the  ap- 
pellant to  recover  damages  alleged  to  have  been  re- 
ceived to  his  person  and  property,  occasioned  by  his 
driving  a  traction  engine  over  appellant's  gas  pipe 
whereby  the  pipe  was  crushed,  causing  gas  to  escape 
and  enter  the  fire  box  of  said  traction  engine  where 
it  became  ignited  and  exploded,  by  means  whereof  the 
appellee  became  and  was  severely  burned  upon  the 
face,  body  and  hands,  and  the  said  threshing  machine 
was  set  on  fire  and  completely  destroyed. 

The  material  allegations  of  the  declaration  are  that 
William  Rousch  was  possessed  of  a  steam  traction  en- 
gine and  separator  used  in  threshing  grain,  with  which 
he  entered  upon  the  premises  of  one  Ira  Bussard  and 
Jennie  Bussard,  at  the  special  instance  and  request 
of  the  said  Ira  Bussard  and  his  tenant,  William  Mills, 
for  the  purpose  of  threshing  wheat  belonging  to  them. 
The  Oblong  Gas  Company  was  possessed  of  and  oper- 
ating a  pipe  line  used  in  the  transportation  of  natural 
gas,  which  said  pipe  line  lay  upon  the  top  of  the  ground 
at  the  side  of  a  private  driveway  upon  the  land  of 
the  said  Ira  Bussard,  and  that  while  passing  over  and 
along  the  said  private  driveway,  the  said  appellee 
William  Eousch,  without  notice  or  knowledge  of  the 
said  gas  pipe  line,  ran  his  traction  engiae  upon  and 
over  the  said  g^s  pipe,  crushing  the  same  and  causing 
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the  gas  to  escape  and  catch  fire,  resulting  in  the  de- 
struction of  said  traction  engine  and  separator  and 
personal  injury  to  the  said  Eousch,  and  for  which  he 
claims  damages.  The  action  below  was  prosecuted 
against  Ira  Bussard,  Jennie  Bussard,  and  the  Oblong 
Gas  Company.  The  jury  found  the  defendants,  Ira 
Bussard  and  Jennie  Bussard  not  guilty,  but  found  the 
defendant,  The  Oblong  Gas  Company,  guilty  and  as- 
sessed the  damages  at  five  hundred  dollars.  At  the 
close  of  the  appellee 's  testimony  in  chief,  and  again  at 
the  close  of  all  the  evidence,  motions  were  interposed 
by  the  defendant  below,  appellant  here.  The  Oblong 
Gas  Company,  asking  the  court  to  direct  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendants,  both  of 
which  motions  were  overruled. 

The  evidence  shows  that  Bussard  had  leased  the 
premises  to  Mills  for  farming  purposes  but  retained 
the  right  to  lease  them  for  oil  and  gas  purposes  which 
right  he  exercised  by  leasing  the  same  to  Lester 
Adams,  who  assigned  his  lease  to  The  Oblong  Gas 
Company  and  that  said  company  had  entered  and 
drilled  for  and  produced  and  was  producing  and  trans- 
porting natural  gas  from  the  premises  through  a  two 
inch  pipe  line  which  ran  along  and  about  two  feet  dis- 
tant from  a  fence  on  the  east  side  of  a  private  drive- 
way, and  which  fence  followed  the  eastern  boundary 
line,  running  north  and  south  of  the  Bussard  premises. 

The  evidence  further  shows  that  Eousch,  the  appel- 
lee, brought  his  engine  and  separator  along  the  public 
road  running  east  and  west  in  front  of  the  Bussard 
premises  and  into  the  bam  yard  and  entered  by  tak- 
ing down  a  panel  of  the  fence  bounding  the  highway. 
That  appellee  did  not  make  arrangements  for  thresh- 
ing with  Bussard,  but  made  the  arrangements  with 
Mills,  the  tenant,  and  after  he  had  finished  threshing 
for  Mills,  and  without  permission  of  Mills  or  Bussard 
threshed  oats  of  a  neighbor,  Mr.  Huffman,  who 
brought  the  same  on  the  premises  of  Mills. 

That  just  about  dark  on  the  same  evening  and  after 
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eating  supper  furnished  by  Huffman,  on  the  Mills 
premises,  Eousch  pulled  his  engine  and  separator  out 
on  the  public  road  running  east  and  west  in  front  of 
the  Mills  premises,  being  the  same  road  from  which 
he  had  entered  the  premises,  and  which  road  ended 
at  the  Mills  bam  lot,  and  then  turned  to  the  right  or 
east,  opened  a  gate,  and  drove  his  engine  into  the- 
Mills  bam  lot,  opened  another  gate  on  the  other  side  of 
the  bam  lot,  and  drove  through  onto  a  private  drive- 
way, on  the  farm.  He  then  continued  east  on  this 
private  driveway  for  about  a  quarter  of  a  mile  where 
the  road  turned  at  right  angles  and  ran  north  and 
where  there  was  a  gate  opening,  but  no  gate.  In  at- 
tempting to  drive  through  this  gate  opening  he  ran 
his  traction  engine  onto  the  pipe  line  of  The  Oblong 
Gas  Company,  which  was  about  three  feet  east  from 
the  traveled  driveway,  with  the  result  that  the  mud 
lugs  on  the  right  rear  wheel  crushed  through  the  pipe, 
allowing  the  gas  to  escape,  which  igniting  from  the 
engine,  destroyed  the  engine  and  separator  and  in- 
jured appellee. 

The  appellee  did  not  ask  permission  to  use  this  priv- 
ate driveway.  It  appears  from  the  evidence  that  the 
gas  pipe  was  placed  under  the  ground  where  it  passed 
through  the  gateway  or  opening  in  the  fence  and  was 
also  buried  for  a  distance  of  about  fourteen  to  eight- 
een feet  on  the  north  and  south  sides  of  the  said  post, 
and  beyond  these  points  in  each  direction  the  gas  pipe 
was  lying  uncovered  on  the  ground  at  a  distance  of 
about  two  feet  from  the  fence.  It  further  appears 
that  the  nearest  line  of  the  beaten  track  of  the  private 
driveway,  at  the  point  where  the  accident  occurred  was 
three  feet  from  the  gas  pipe  line  and  five  feet  from 
the  fence  line.  In  order  for  the  wheels  of  the  trac- 
tion engine  to  come  in  contact  with  the  gas  pipe,  they 
would  have  to  extend  over  and  outside  of  the  drive- 
way as  theretofore  used,  a  distance  of  about  three 

feet. 
It  also  appears  that  it  was  so  dark  at  the  time  of 
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the  accident  that  a  boy  with  a  lantern  was  required 
to  point  the  way  through  the  gateway. 

The  evidence  shows  that  appellee  was  not  on  the 
premises  at  the  invitation  of  either  appellant  or 
the  Bussards.  He  was  on  the  farm  at  the  instance  of 
the  tenant,  Mills,  for  the  specific  purpose  of  threshing 
grain.  In  carrying  out  this  purpose  he  encountered  no 
danger  and  suffered  no  injury.  It  was  when  he  elected 
to  forsake  the  public  road  and  enter  upon  a  private 
driveway,  without  permission  or  invitation  of  either 
appellant  or  the  owners  of  the  farm  and  without  know- 
ing  the  conditions  of  the  road  as  to  safety  and  with 
only  the  bare  permission  of  the  tenant  Mills,  that  his 
relation  to  the  premises  became  that  of  a  volunteer 
or  licensee,  and  his  rights  and  duties  were  fixed  by 
the  legal  rules  governing  the  conduct  of  that  class  of 
entrants.  *'An  invitation  exists  where  some  benefit 
accrues  or  is  supposed  to  accrue  to  the  one  who  ex- 
tends the  invitation."  Northwestern  El.  R.  Co.  v. 
O'Malley,  107  111.  App.  599.  ^*A  person  lawfully  upon 
premises  by  permission  of  the  law,  but  without  the 
invitation  of  the  owner,  is  a  mere  naked  licensee,  to 
whom  the  owner  owes  no  duty  other  than  to  refrain 
from  wilful  or  affirmative  acts  injurious  to  him.'* 
Eckels  V.  Maher,  137  111.  App.  45;  HuflF  v.  Wells  Fargo 
&  Co.,  141  lU.  App.  434 ;  Gibson  v.  Leonard,  143  la 
182. 

These  legal  rules  require  that  a  licensee,  volunteer, 
or  trespasser  is  held  to  assume  the  risk  of  an  injury 
thus  incurred,  outside  of  such  as  are  inflicted  wil- 
fully. 

The  rule  applicable  to  cases  like  this  was  expressed 
in  the  case  of  Sweeney  v.  Old  Colony  &  N.  B.  Co.,  10 
Allen  (Mass.)  368,  as  follows:  *'A  licensee  who  en- 
ters on  premises  by  permission  only,  without  any  en- 
ticement, allurement  or  inducement  being  held  out  to 
him  by  the  owner  or  occupant,  cannot  recover  dam- 
ages for  injuries  caused  by  obstructions  or  pitfalls. 
He  goes  there  at  his  own  risk  and  enjoys  the  license 
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subject  to  its  concomitant  perils.  No  duty  is  imposed 
by  law  on  the  owner  or  occupant  to  keep  the  premises 
in  a  suitable  condition  for  those  who  come  there  solely 
for  their  own  convenience  or  pleasure.^* 

While  the  foregoing  rule  has  received  some  qualifi- 
cations it  is  clearly  apparent  that  this  case  does  not 
fall  within  any  of  the  exceptions  to  the  general  rule. 

When  the  evidence  as  to  the  time,  place  and  manner 
under  which  appellee  was  driving  his  traction  engine 
when  the  injury  was  received  is  carefully  considered, 
the  conclusion  necessarily  follows,  that  the  plaintiff's 
injuries  resulted  from  a  want  of  care  on  his  part  and 
his  contributory  negligence  in  that  regard  is  a  com- 
plete bar  to  a  recovery,  under  the  rule  of  law  that  the 
plaintiff  in  such  cases  must  allege  and  prove  that  he 
was  in  the  exercise  of  due  care  for  his  own  safety  at 
the  time  of  the  injury  complained  of. 

The  judgment  of  the  lower  court  is  therefore  re- 
versed. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment: 
We  find  that  the  plaintiff  was  not  in  the  exercise  of 
due  care  for  his  own  safety  and  that  of  his  property 
at  the  time  of  the  injury. 


Estella  Klein,  Appellee,  t.  National  Protec tire  Legion, 

Appellant. 

1.  Fbatebnal  bbnkfit  societies — fraud  in  application.  In  an 
action  on  a  life  insurance  policy  by  the  beneficiary,  inTolving 
questions  of  fact,  as  to  whether  the  insured,  at  the  time  of  making 
the  application  had  tuberculosis  and  fraudulently  denied  it,  and 
whether  she  died  from  such  disease  within  a  year  thereafter,  ver- 
dict and  Judgment  for  plaintiff,  held,  not  manifestly  against  the 
weight  of  the  evidence. 

2.  Fraternal  benefit  societies — fraud  in  application.  A  benefit 
certificate  was  conditioned  on  the  insured  having  complied  in  every 
particular  with  the  laws  of  the  order  and  not  having  obtained 
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membership  by  fraud  or  misrepresentations  as  to  age,  family  his- 
tory, physical  condition  or  occupation,  the  application  being  made 
a  part  of  the  certificate.  Held,  that  where  an  applicant  answers 
"no"  to  a  question  by  the  medical  examiner,  as  to  her  being  af- 
flicted with  any  disease,  although  knowing  that  she  had  tubercu- 
losis, such  untruthful  representation  is  sufficient  to  defeat  recovery 
by  the  beneficiary. 

3.  INSUBANCE — **warranty**  and  "representations**  of  applicant. 
Although  an  insurance  certificate  and  an  application,  which  is 
made  part  thereof,  contain  no  language  constituting  a  "warranty" 
by  the  applicant,  as  to  the  condition  of  his  health,  fraudulent  state- 
ments made  in  such  application,  in  order  to  obtain  the  certificate, 
are  classed  as  "representations,'*  which  also  bar  recovery. 

4.  Fbateenal  benefit  societies — evidence  of  cause  of  death. 
Under  a  by-law  of  an  insurance  society,  ten  per  cent,  of  the  benefit 
was  payable  in  full  satisfaction  in  the  event  of  any  member 
dying  within  one  year  after  examination,  from  tuberculosis.  The 
physician  attending  a  member  in  her  last  Illness  reported,  certified 
and  testified  to  his  opinion,  that  she  died  from  "galloping  consump- 
tion." Another  physician  testified  that  he  had  treated  her  previ- 
ously and  that  he  thought  she  had  tuberculosis  at  that  time,  that 
she  knew  of  her  condition.  Her  sputum  was  shown  to  have  con- 
tained tuberculosis  bacilli.  A  nurse  who  had  occupied  the  same 
room  as  deceased  and  attended  her  night  and  day  during  her  last 
illness  stated  she  did  not  cough  and  that  her  health  was  broken 
down  from  childbirth.  There  was  other  evidence  of  prior  good 
health.  Held,  sufficient  to  support  a  finding  that  the  member  did 
not  die  of  consumption. 

5.  Btidencb — weight  of  opinion.  The  fact  that  a  report  to  an 
insurance  company  and  a  certificate  filed  with  the  bureau  of  vital 
statistics,  which  are  introduced  in  evidence,  were  signed  by  a  phy- 
sician, attending  insured,  and  were  to  the  effect  that  in  his  opin- 
ion insured  died  of  galloping  consumption,  does  not  increase  the 
weight  of  his  testimony,  in  which  he  repeats  such  opinion,  where 
he  testifies  to  no  facts  as  to  the  symptoms,  appearance  or  condition 
on  which  he  bases  such  opinion,  the  value  of  an  opinion  resting 
on  the  reasonableness  of  conclusions  drawn  from  facts. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vandbventeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Affirmed.  Opinion  filed  March  10,  1913.  Rehearing 
denied  May  29,  1918. 

Dan  MoGlynn,  for  appellant. 

WiLUAM  A,  Kanb  and  Jambs  G.  McHalb,  for  appel- 
lee. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee,  Estella  Klein,  brought  this  suit  against 
The  National  Protective  Legion,  an  insurance  com- 
pany, to  recover  $2,000  which  she  claims  is  due  her  as 
beneficiary  in  a  policy  of  life  insurance  taken  out  on 
the  application  made  by  her  sister,  Minnie  Virginia 
Edgell,  on  the  13th  day  of  November,  1909. 

There  are  two  questions  of  fact  presented  by  the 
record  in  this  case.  These  questions  were  presented 
at  the  trial  of  the  case  below  and  were  found  in  favor 
of  the  appellee  by  the  jury,  and  a  verdict  for  $2,000 
(being  the  amount  named  in  the  policy)  was  rendered 
and  a  judgment  entered  by  the  court  upon  the  verdict. 
These  questions  are  first ;  did  Minnie  Virginia  Edgell, 
have  tuberculosis  or  consumption  at  the  time  of  her 
making  the  application  for  membership  in  appellant 
society  and  did  she  know  the  same  and  make  fraud- 
ulent and  untruthful  answers  in  her  application  for 
insurance;  second,  did  Minnie  Virginia  Edgell  die 
from  tuberculosis  or  consumption  within  one  year  after 
taking  out  insurance  with  said  company?  The  bene- 
fit certificate  issued  to  the  insured  was  designated  as 
class  A,  form  E,  term  certificate.  One  of  its  provisions 
contains  the  following:  **The  National  Protective 
Legion  does  hereby  promise  and  agree  to  pay  within 
ninety'  (90)  days  after  the  receipt  of  satisfactory 
proofs  of  death  of  said  insured  member  at  the  home 
office  of  the  order  at  Waverly,  New  York,  and  upon 
surrender  of  this  policy  the  sum  of  $2,000  to  Estella 
May  Klein,  bearing  the  relationship  of  sister,  provided 
always  that  the  insured  shall  have  complied  in  every 
particular  with  the  laws  of  the  order  and  has  not  ob- 
tained membership  by  fraud  or  misrepresentation  as 
to  age,  family  history,  physical  condition  or  occupa- 
tion when  admitted  to  membership  by  application,  the 
latter  hereby  being  made  a  part  of  this  certificate.** 
It  is  contended  by  appellant  that  the  insured  know- 
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ingly  and  fraudulently  misrepresented  her  physical 
condition  at  the  time  she  signed  the  application. 

At  the  time  of  making  application  for  membership 
numerous  questions  were  propounded  to  the  insured 
by  the  medical  examiner,  one  of  which  was,  **Are  you 
now  subject  to  or  afflicted  by  any  disease,  malforma- 
tion or  weakness  or  have  you  had  any  severe  disease 
except  the  usual  diseases  of  childhood,  other  than  those 
stated  in  the  former  answers  or  have  you  any  ma- 
terial defect  of  eyesight  or  hearing?  If  so  state  the 
date  and  particulars  of  the  same  fully.**  To  which 
question  the  said  Minnie  Virginia  Edgell  made  answer 
**No."  The  foregoing  answer  was  a  representation  by 
the  insured  as  to  her  physical  condition.  If  at  the 
time  her  answer  was  given  she  knew  that  she  was 
afflicted  with  tuberculosis  or  consumption  and  gave  an 
untruthful  answer  to  the  question  for  the  purpose  of 
obtaining  a  certificate  of  insurance,  then  under  the 
well  known  rules  of  law  such  contract  would  be  suf- 
ficient to  defeat  recovery  by  the  beneficiary  named  in 
the  certificate. 

There  are  two  kinds  of  defenses  which  may  be  urged 
to  defeat  a  recovery  on  policies  of  insurance;  one  is 
because  of  false  and  fraudulent  representations  which 
are  made  by  the  applicant  to  induce  the  company  to 
issue  the  certificate;  the  other  is  where  the  applicant 
warrants  the  condition  of  health  in  the  application  and 
the  application  is  made  a  part  of  the  policy.  This 
case  must  be  considered  under  the  first  of  these  two 
classes.  There  is  no  language  employed  in  the  appli- 
cation or  in  the  certificate  issued  which  could  be  held 
to  constitute  a  warranty. 

The  other  question  presented  by  this  record,  namely, 
whether  the  insured  died  from  tuberculosis  or  con- 
sumption within  one  year  after  the  medical  examina- 
tion, arises  under  a  provision  in  a  by-law  which  was 
published  in  a  book  of  the  society  at  the  home  office 
of  the  company  in  Waverly,  New  York,  and  is  as  fol- 
lows:   *' Section  120.    In  event  of  the  death  of  any 
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member  holding  class  A  certificates  within  one  year 
after  medical  examination  who  may  die  from  tuber- 
culosis, cancer,  diabetis,  or  Bright 's  disease,  there  shall 
be  due  and  payable  in  full  satisfaction  of  benefit  pre- 
miums ten  (10)  per  cent,  of  the  certificate.** 

Appellant  contends  that  the  verdict  is  against  the 
weight  of  the  evidence  and  refers  to  the  evidence  of 
Dr.  Herrich,  who  attended  the  insured  during  her  last 
illness.  Dr.  Herrich,  in  the  certificate  of  the  cause  of 
her  death,  gave  it  as  his  opinion,  she  died  of  what  he 
termed  *' galloping  consumption.**  On  the  trial  his 
testimony  however  was  not  so  positive  that  such  was 
the  cause  of  her  death.  This  witness  is  the  doctor, 
who  reported  to  the  appellant  company,  that  the  cause 
of  death  was  consumption  and  who  also  signed  the  cer- 
tificate of  the  cause  of  death,  which  was  filed  with  the 
Bureau  of  Vital  Statistics.  The  fact  that  the  report 
and  certificate  offered  in  evidence  were  made  and 
signed  by  Dr.  Herrich,  does  not  increase  the  weight  of 
his  testimony  in  the  case.  It  is  simply  a  repetition 
of  his  opinion,  and  the  value  of  an  opinion  rests  on 
the  reasonableness  of  conclusions  drawn  from  facts. 
Dr.  Herrich  testified  to  no  facts  as  to  the  symptoms, 
appearance  or  condition  on  which  he  based  his  opin- 
ion. 

The  testimony  of  Dr.  Eobinson,  more  nearly  sup- 
ports appellant's  contentions  as  to  the  existence  of 
tuberculosis  than  that  of  any  other  witness.  He  tes- 
tified that  he  saw  the  deceased  professionally,  some 
time  in  October,  1909,  and  that  he  thought  she  had 
tuberculosis  at  that  time.  That  he  obtained  some  of 
her  sputum.  It  was  brought  to  him  in  a  bottle,  by  her 
or  her  sister,  and  he  sent  the  bottle  to  Dr.  Gradwohl, 
for  examination.  The  witness  stated  that  he  did  not 
remember  of  telling  deceased  that  she  had  tuberculosis, 
but  that  she  knew  of  her  condition.  The  witness  did 
not  state,  however,  how  he  knew  that  she  had  knowl- 
edge of  her  condition. 

Dr.   Gradwohl  testified  he  examined   a  bottle  of 
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sputum  sent  him  by  Dr.  Robinson,  that  the  sputum  he 
examined  contained  tuberculosis  baccilli,  but  that  he 
did  not  know  whose  sputum  he  examined. 

A  paper  purporting  to  be  a  signed  statement  made 
by  the  plaintiff,  Mrs.  Klein,  was  offered  in  evidence  by 
the  defendant.  Henry  S.  Griffin,  a  detective,  who  was 
acting  for  defendant,  procured  the  signature  of  Mrs. 
Klein  to  the  statement  which  he  prepared,  and  she 
signed  it  at  her  home.  The  paper  so  introduced  in 
evidence  stated  the  cause  of  the  death  of  the  deceased 
to  be  consumption. 

Appellee  adnodts  she  signed  a  statement  thinking  it 
was  for  the  purpose  of  obtaining  payment  of  the  in- 
surance but  she  denies  that  the  statement  when  signed 
by  her  contained  the  words,  ''She  died  of  consump- 
tion.'* All  of  the  statement  was  in  the  hand  writing 
of  the  detective  and  the  words  in  dispute  were  at  the 
end  of  the  statement. 

On  the  part  of  the  appellee  the  evidence  showed 
that  deceased  was  in  excellent  health  prior  to  the  birth 
of  her  child  in  August,  1909. 

Dr.  Benson  who  had  known  her  from  childhood  tes- 
tified she  was  a  strong,  healthy  woman,  that  she  was 
**A  little  chubby  heavy  set,  sawed  off  German  girl,'* 
the  picture  of  health  and  the  most  unlikely  person  to 
take  consumption.  That  he  treated  her  for  pneumonia 
in  March  or  April,  1908,  from  which  she  recovered, 
*'the  pneumonia  terminated  suddenly  favorably  and 
there  were  no  indications  of  consumption  at  that  time,' ' 
That  he  did  not  see  her  afterwards. 

Dr.  Vannahme,  the  medical  examiner  for  appellant 
who  examined  the  deceased  when  she  applied  for  in- 
surance, reported  to  appellant  that  the  risk  was  ''first 
class"  there  were  no  indications  of  disease  of  the 
respiratory  organs. 

Appellee,  sister  of  deceased,  testified  that  the  de- 
ceased was  strong  and  healthy  until  after  her  child 
was  bom  and  that  she  had  trouble  with  her  husband, 
who  had  deserted  her.    That  she  did  not  sign  a  paper 
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furnished  by  the  company's  detective  in  which  she 
stated  the  cause  of  her  sister's  death  to  be  consump- 
tion. That  the  word  consumption  was  not  written  on 
the  paper  at  the  time  she  signed  it.  That  she  did  not 
think  that  her  sister  had  consumption.  She  never  told 
anyone  that  her  sister  had  consumption. 

The  trained  nurse  who  waited  on  deceased  during 
her  iast  illness  testified  as  to  the  cause  of  death,  **I 
think  it  was  more  worry  and  heart  broken,"  and  ''her 
health  was  broken  down  from  child  birth. "  * '  The  doc- 
tor told  me  he  prescribed  the  medicine  for  her  weak- 
ness." ''She  did  not  cough  while  I  attended  her,  I 
was  there  day  and  night  and  slept  with  her,  occupied 
the  same  room." 

The  foregoing  statement  of  facts  constitutes  sub- 
stantially all  the  evidence  submitted  on  the  trial  and 
the  jury  found  for  the  plaintiff,  on  both  questions; 
that  is,  that  the  deceased  did  not  fraudulently  mis- 
represent her  physical  condition  and  that  she  did  not 
die  of  consumption. 

The  judge  who  tried  the  case  approved  this  verdict 
by  rendering  judgment  on  it  and  he  was  in  a  better 
position  to  pass  on  the  truth  of  the  testimony  of  the 
several  witnesses  when  there  was  a  decided  conflict 
of  evidence,  than  a  court  of  review. 

This  court  should  affirm  that  judgment  unless  it  ap- 
pears from  the  whole  record  that  the  evidence  is  not 
sufficient  to  support  the  verdict  and  injustice  would 
result  therefrom.  Fleming  v.  Chicago  City  Ey.  Co., 
163  111.  App.  185 ;  Hilliard  v.  Chicago  City  Ey.  Co.,  163 
111.  App.  282 ;  Garrett  v.  Connor,  164  111.  App.  43. 

From  a  consideration  of  this  record  we  cannot  say 
the  verdict  and  judgment  in  this  case  was  manifestly 
against  the  weight  of  the  evidence,  and  the  judgment 
will  therefore  be  affirmed. 

Affirmed. 


612  Appellate  Coubts  op  Illinoib. 

American  Kzchange  Bank  v.  Mitchell,  179  IlL  App.  612. 


Amerlean  Exchange  Bank,  Defendant  in  Error,  t. 
Mary  Orieyes  Mitchell,  Plaintiff  In  Error. 

1.  CoBPOBATioNB — ctctions  after  termination.  In  asaumpsit  on 
notes  plaintiff  filed  a  replication  to  a  plea  of  nul  tiel  corporation, 
stating  that  plaintiff  was  an  existing  corporation  of  the  state  of 
Missouri  at  the  time  of  execution  of  the  notes  and  had  later  been 
incorporated  as  a  national  bank  under  the  name  of  the  American 
Exchange  National  Bank.  It  appeared  that  the  American  Szchange 
Bank,  in  whose  name  the  suit  was  brought,  went  out  of  existence 
prior  to  the  institution  of  the  suit  and  that  the  rights  of  property 
in  the  notes  and  to  sue  was  in  the  American  Exchange  National 
Bank.  Held,  that  plaintiff's  lack  of  capacity  to  sue  must  work 
reversal. 

2.  Pabtieb — must  &e  natural  or  artificial  persons  recognized  hy 
law.  In  all  civil  actions,  the  prime  requisite  as  to  parties  is  that 
they  must  each  be,  either  a  natural  or  artificial  person  in  law, — an 
entity,  which  the  law  of  the  forum  can  recognize  as  capable  of  pos- 
sessing and  asserting  a  Tight  of  action. 

3.  GoBPOBATioNS — actions  abate  on  dissolution.  All  actions  of  a 
corporation  abate  upon  its  dissolution,  in  the  absence  of  statutes 
to  the  contrary. 

4.  PuEADiNG — amendment  must  he  actually  made.  Leave  to  amend 
does  not  constitute  amendment 

5.  Judgment — in  excess  of  claim.  Entry  of  Judgment  tar  a 
larger  amount  than  claimed  in  the  ad  damnum  is  error. 

6.  Evidence — as  to  foreign  law.  Rules  of  evidence  relating  to 
authenticated  copies  of  statutes  and  reports  of  foreign  states  should 
be  closely  observed. 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Qeobge 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10,  1913. 

Wise,  Kbefb  &  Wheelbb,  for  plaintiff  in  error, 

MuNGEB  &  Lindsay  and  J.  0.  MnjiEB,  for  defendant 
in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
This  action  is  in  assumpsit.    The  declaration  con- 
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tains  one  count  which  is  substantially  as  follows: 
Plaintiff  alleges  that  the  American  Exchange  Bank  is 
a  corporation  of  the  State  of  Missouri,  and  complains 
of  Mary  Grieves  Mitchell,  defendant,  of  a  plea  of 
assumpsit;  that  the  defendant  together  with  the  A.  H. 
Fuchs  Mercantile  Company,  a  Missouri  corporation, 
executed  and  delivered  their  joint  and  several  obliga- 
tions, one  dated  the  31st  day  of  August,  one  the  14th 
of  September  and  one  the  14th  of  November,  1903,  at 
the  City  of  St.  Louis  and  the  State  of  Missouri,  being 
three  promissory  notes,  bearing  above  dates,  respec- 
tively, by  one  of  which  said  notes  the  said  parties  three 
months  after  the  31st  day  of  August,  1903,  promised 
to  pay  to  the  order  of  the  plaintiff  $2,000,  for  value 

received,  with  interest  at per  annum  until  paid ; 

and  by  the  second  of  said  notes,  dated  the  14th  of 
September,  1903,  the  said  parties  three  months  after 
date  promised  to  pay  to  the  order  of  the  plaintiff 
$2,000,  for  value  received,  with  interest  at  the  rate  of 

per  cent,  per  annum  until  paid,  and  by  the 

third  of  said  notes,  bearing  date  the  14th  of  November, 
1903,  sixty  days  after  date,  promised  to  pay  to  the 
order  of  the  plaintiff  $500,  for  value  received,  with 

interest  at  the  rate  of  per  cent,  per  annum 

until  paid;  by  means  whereof  the  defendant,  Mary 
Grieves  Mitchell,  became  liable  to  pay  the  plaintiff 
the  amount  of  said  notes  according  to  their  tenor  and 
effect. 

Plaintiff  avers  that  by  the  statute  of  Missouri  it  is 
provided  that  all  contracts  which  by  the  common  law 
are  joint  only  shall  be  construed  to  be  joint  and  sev- 
eral; and  that  creditors  shall  be  allowed  to  receive 
interest  at  the  rate  of  6  per  cent,  per  annum  when  no 
other  rate  is  agreed  upon  for  all  moneys  after  they 
become  due  and  payable  on  written  contracts ;  and  that 
a  married  woman  shall  be  deemed  a  feme  sole  so  far 
as  to  enable  her  to  carry  on  and  transact  business  on 
her  own  account  to  contract  and  be  contracted  with, 
to  sue  and  be  sued,  to  have  in  force  against  her  prop- 
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erty  such  jndgment  as  may  be  rendered  against  her; 
*that  the  above  provisions  of  the  statute  of  the  state  of 
Missouri  were  in  full  force  and  effect  in  said  state 
prior  to  the  date  of  the  several  notes ;  that  the  statute 
of  Missouri  at  and  prior  to  the  date  of  the  said  several 
notes  provided  that  every  person  who  shall  have  a 
cause  of  action  against  several  persons  including 
parties  to  promissory  notes,  may  bring  suit  thereon 
jointly  against  all  or  as  many  of  the  persons  liable  as 
he  thinks  proper,  and  that  an  action  upon  any  writing 
for  the  payment  of  money  may  be  brought  within  ten 
years  from  the  date  of  the  writing ;  that  the  defendant 
has  failed  to  pay  said  notes  to  the  damage  of  the 
plaintiff  of  $4,077.20,  hence  brings  suit. 

Copies  of  the  notes  sued  on  were  filed  with  the  dec- 
laration. 

To  the  declaration  the  defendant,  Mary  Grieves 
Mitchell,  filed  the  plea  of  non  assumpsit  and  also  a 
plea  of  nul  tiel  corporation. 

To  the  plea  of  nul  tiel  corporation  the  plsdntiff  filed 
its  replication,  stating  in  substance  that  *  *  the  American 
Exchange  Bank  was  an  existing  corporation  of  the 
State  of  Missouri,  at  the  time  the  notes  sued  on  were 
executed;  that  on  January  1,  1905,  the  American  Ex- 
change Bank  became  incorporated  as  a  national  bank, 
under  the  name  of  the  American  Exchange  National 
Bank,  and  thereupon  the  notes  in  question  became, 
by  operation  of  law,  the  property  of  the  American 
Exchange  National  Bank.  That  in  May,  1905,  the 
American  Exchange  National  Bank,  became  consoli- 
dated with  the  Mechanics  National  Bank  of  St.  Louis, 
under  the  name  of  the  Mechanics  American  National 
Bank ;  that  the  said  notes  were  not  taken  over  by  the 
consolidated  concern  but  remained  and  were  and  are 
the  property  of  the  American  Exchange  National 
Bank,  of  St.  Louis,  which  last  named  bank  is  in  the 
process  of  liquidation.^* 

To  this  replication  defendant  filed  rejoinder  denying 
all  the  material  allegations  averred  in  the  replication. 
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Isane  was  joined  thereon  also  on  the  plea  of  non 
assumpsit. 

The  cause  was  tried  by  the  court  without  a  jury. 

The  court  found  the  issues  for  the  plaintiff  and 
entered  judgment  on  the  findings  for  $5^560.59,  and 
defendant  excepted  and  prosecutes  this  writ  of  error 
to  reverse  the  judgment. 

On  the  trial  below  the  plaintiff  asked  &ad  obtained 
leave  of  the  court  to  amend  its  declaration  and  make 
the  American  Exchange  National  Bank  party  plaintiff, 
but  for  some  reason,  not  disclosed  by  record  the 
amendment  was  never  in  fact  made  and  the  case  com^s 
here  in  the  name  of  the  American  Exchange  iliank,  as 
defendant  in  error. 

The  evidence  shows  that  the  American  Exchange 
Bank  went  out  of  existence  May  1, 1903, 

The  evidence  further  shows  that  the  right  of  prop- 
erty in  the  notes  sued  on  is  and  was  at  commencement 
of  this  suit  in  the  American  Exchange  National  Bank, 
and  to  it  if  any  one  belonged  the  right  to  sue  and  re- 
cover. 

There  are  at  least  two  errors  appearing  in  this 
record,  each  of  which  is  conclusive  against  the  defend- 
ant in  error,  and  must  work  a  reversal  of  this  case. 
The  first  arises  from  the  want  of  a  plaintiff  with  ca- 
pacity to  maintain  the  suit. 

In  all  civil  actions  the  prime  requisites  as  to  parties 
is  that  the  plaintiff  and  the  defendant  must  each  be 
either  a  natural  or  artificial  person. 

**A  civil  action  can  be  maintained  only  in  the  name 
of  a  person  in  law,  an  entity,  which  the  law  of  the 
forum  can  recognize  as  capable  of  possessing  and  as- 
serting a  right  of  action.'^  Ency.  Pleading  and  Prac- 
tice, vol.  15,  p.  478. 

After  a  corporation  is  dissolved  it  is  incapable  of 
maintaining  an  action.  All  action  by  a  corporation 
which  is  pending  when  such  corporation  is  dissolved 
abates  upon  such  dissolution  in  the  absence  of  a  statute 
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to  the  contrary.    Ency.  Pleading  and  Practice,  vol.  5, 
p.  96. 

That  the  American  Exchange  Bank  had  no  capacity 
to  sne  was  recognized  by  the  connsel  for  the  plaintiff 
when  they  took  leave  to  amend  the  declaration  and 
also  by  tacit  admission  in  their  argument  when  they 
refer  to  the  fact  of  obtaining  leave  to  make  the  amend- 
ment. The  leave  to  amend  does  not  however  consti- 
tute an  amendment. 

The  second  fatal  error  is  fonnd  in  the  fact  that  the 
conrt  rendered  judgment  for  $5,560.59,  while  the  (id 
damnum  clause  of  the  declaration  placed  the  damages 
at  only  $4,077.59.  Minkhart  v.  Hankler,  19  111.  47; 
Hobson  V.  Emporium  E.  E.  &  Mfg.  Co.,  42  HI.  306; 
Kelley  v.  Third  Nat.  Bank  of  Chicago,  64  111.  541. 

The  conclusion  we  have  reached  as  to  the  errors 
above  mentioned  renders  it  unnecessary  to  examine 
in  detail  the  several  other  errors  assigned  on  this 
record  and  we  will  close  this  discussion  with  the  sug- 
gestion that  the  rules  of  evidence  relating  to  anthen- 
ticated  copies  of  the  statute  and  reports  of  foreign 
states  shonld  be  more  closely  observed  on  a  retrial 
of  this  cause. 

On  account  of  the  two  errors  above  referred  to,  the 
judgment  of  the  trial  conrt  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Dan  Selbert,  Appellee,  t.  The  Tandalla  Railroad  €om- 

pany,  Appellant. 

L  Pleading — effect  of  verdict,  A  verdict  will  aid  a  defective 
statement  of  a  cause  of  action  but  will  not  aid  the  statement  of  a 
defective  cause  of  action. 

2.  Negligence — averments  necessary  to  8ti8t(Hn  action.  The 
averments  necessary  to  show  a  cause  of  action  where  injury  from 
negligence  Is  charged  are  the  existence  of  a  duty  on  the  part  of 
defendant  to  protect  plaintiff  from  the  injury  coinplalned  of,  a 
failure  of  the  defendant  to  perform  that  duty,  and  an  injury  to 
the  plaintiff  resulting  from  such  failure. 

3.  Negligence — defendant's  duty  to  exercise  reasonal>Je  care,  A 
declaration  which  avers  that  defendant  had  an  unloading  track  and 
had  placed  cars  loaded  with  brick  thereon  for  the  purpose  of  being 
unloaded  and  that  plaintiff  with  a  co-worker  was  engaged  unload- 
ing brick  from  a  car  into  a  wagon  and  had  been  so  engaged  all 
the  day  before  the  injury  complained  of  and  also  on  the  day  of  the 
Injury  up  to  two  o'clock  in  the  afternoon,  contains  sufficient  allega- 
tions of  plaintifTs  right  to  be  at  the  place  at  the  time  of  the  injury, 
if  proven,  to  show  a  duty  resting  on  defendant  to  exercise  reason- 
able care  not  to  injure  him. 

4.  Appeals  and  ebbobs — variance,  A  question  of  variance  be- 
tween the  declaration  and  the  evidence  as  to  the  manner  in  which 
the  injury  occurred  must  be  raised  at  the  trial  in  order  to  be  con- 
sidered by  the  court  of  review. 

Appeal  from  the  Circuit  Court  of  Fayette  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 

Brown  &  Bubnside,  for  appellant. 
John  A.  Bingham,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  main  contention  of  appellant  is  that  the  declara- 
tion in  this  case  does  not  state  a  cause  of  action ;  the 
point  urged  being  that  the  declaration  contains  no 
allegation  to  show  appellee's  right  and  that  appellant 
owed  him  a  corresponding  duty,  or  that  appellant  had 
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by  any  wrongful  act  violated  a  right  of  appellee  or 
any  duty  it  owed  to  him. 

There  were  two  counts  in  the  declaration  in  this 
case.  No  question  of  the  sufficiency  of  the  declaration 
was  raised  by  demurrer  or  by  any  other  appropriate 
motion  a;t  any  time  before  trial  or  before  judgment 
was  entered  in  this  case.  The  substantial  allegations 
of  each  count  of  the  declaration  are :  that  the  plaintiff 
and  one  Senders  were  engaged  in  unloading  brick 
from  the  defendant's  freight  car  which  was  standing 
on  one  of  the  side  tracks  or  unloading  tracks  of  the 
defendant's  railroad  in  the  city  of  Vandalia;  that 
said  freight  car  was  placed  upon  said  unloading  track 
by  defendant  for  the  purpose  of  being  unloaded,  and 
that  the  plaintiff  and  the  said  Senders  were  unloading 
brick  from  said  car  on  May  26,  1911,  and  continued  to 
unload  brick  from  said  car  all  of  said  day  and  on  the 
following  day,  May  27, 1911,  resumed  their  said  unload- 
ing of  the  remainder  of  said  brick  from  said  car  and 
continued  so  to  do  up  to  about  the  hour  of  two  o'clock 
in  the  afternoon  of  said  day,  and  while  so  unloading 
said  brick  from  said  car  so  placed  by  the  defendant's 
servants,  into  a  wagon  drawn  up  to  the  side  of  said 
car  by  horses  and  while  plaintiff  was  standing  with 
one  foot  inside  of  said  car  door  and  the  other  resting 
on  the  wagon  so  drawn  up  to  the  side  of  said  car  and 
while  so  standing  and  exercising  all  due  care  for  his 
own  safety,  catching  the  brick  as  said  Senders  would 
throw  them  from  the  inside  of  said  freight  car  to 
plaintiff  and  the  plaintiff  catching  them  as  they  were 
so  thrown  to  plaintiff  by  Senders  and  placing  them  in 
the  wagon  on  which  the  plaintiff's  foot  was  so  resting 
and  while  in  the  exercise  of  reasonable  care  for  his 
own  safety,  that  the  defendant  there  negligently  and 
wrongfully  by  their  servants  carelessly  and  without 
warning  or  notice  to  the  plaintiff  or  the  said  Senders, 
drove  said  locomotive  engine  and  cars  thereto  attached 
into  and  upon  said  unloading  track  from  which  the 
plaintiff  and  said  Senders  were  unloading  brick  and 
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that  by  and  through  said  negligent  and  improper  con- 
duct of  the  defendant's  servants  in  that  behalf  the 
said  locomotive  engine  and  cars  thereto  attached  ran 
and  struck  with  great  force  and  violence  upon  and 
against  said  car  in  which  the  plaintiff  was  then  and 
there  unloading  said  brick  and  thereby  the  plaintiff 
was  then  and  there  thrown  from  where  he  was  stand- 
ing, out  of  said  car  door  to  the  ground  and  was  thereby 
then  and  there  greatly  bruised,  hurt  and  wounded,  etc. 

The  declaration  in  this  case  although  not  artistically 
drawn,  contains  averments,  which  state  a  cause  of 
action.  Even  though  the  averments  in  the  declaration 
are  defectively  stated,  still  under  the  well  known  rule 
that  a  verdict  will  aid  a  defective  statement  of  a  cause 
of  action  but  will  not  aid  the  statement  of  a  defective 
cause  of  action,  it  would  have  to  be  upheld  in  this  case 
after  verdict.  Chicago  &  A.  E.  Co.  v.  Clausen,  173 
111.  100;  Gerke  v.  Fancher,  158  111.  375;  Lake  Shore  & 
M.  S.  B.  Co.  V.  Enright,  227  lU.  403. 

The  averments  of  the  declaration  that  the  appellant 
had  an  unloading  track  where  freight  was  unloaded 
and  had  placed  the  particular  car  which  was  being 
unloaded  by  the  appellee  on  said  unloading  track  for 
the  special  purpose  of  being  unloaded  of  the  brick 
which  it  contained  and  that  the  appellee  had  been  en- 
gaged at  that  particular  work  all  the  day  previous  to  the 
day  of  the  injury  and  the  greater  part  of  the  day  on 
which  he  was  injured  are  sufficient  allegations  from 
which  could  be  inferred  a  permission  to  the  plaintiff  to 
enter  upon  appellant's  right  of  way  with  team  and 
wagon  and  engage  in  the  work  in  the  manner  and  at 
the  time  and  place  as  shown  by  the  evidence  he  was 
so  engaged  when  the  injury  is  alleged  to  have  been 
received. 

The  averments  necessary  to  show  a  cause  of  action, 
where  injury  from  negligence  is  charged  are  **(1) 
The  existence  of  a  duty  on  the  part  of  the  defendant 
to  protect  the  plaintiff  from  the  injury  of  which  he 
complains;.  (2)    a  failure  of  the  defendant  to  per- 
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form  that  duty;  (3)  an  injury  to  the  plaintiff  re- 
sulting from  such  failure.  When  these  three  elements 
concur  they  unitedly  constitute  actionable  negligence, 
and  the  absence  of  any  one  of  these  elements,  either 
in  the  declaration  or  proof,  renders  the  declaration 
insufficient  to  sustain  a  judgment  for  negligence." 
McAndrews  v.  Chicago,  L.  S.  &  E.  E.  Co.,  222  HI.  232. 

The  averments  of  the  declaration  that  the  appellant 
had  an  unloading  track  and  had  placed  cars  loaded 
with  brick  thereon,  for  the  purpose  of  being  unloaded 
and  appellee  with  a  coworker  was  engaged  unloading 
brick  from  the  car  into  a  wagon  and  had  been  so  en- 
gaged all  the  day  before  the  injury  complained  of, 
and  also  on  the  day  of  the  injury  up  to  two  o'clock 
in  the  afternoon,  are  sufficient  allegations  of  appellee's 
right  to  be  at  the  place  where  he  was  at  the  time  of 
the  alleged  injury.  And  if  proven  are  sufficient  to 
show  a  duty  resting  on  appellant  to  exercise  reason- 
able care  and  caution  not  to  injure  him.  Under  the 
evidence  it  is  reasonably  inferred  that  an  implied  in- 
vitation was  given  appellee  to  enter  on  the  right  of 
way  to  unload  the  car. 

The  reasoning  in  the  opinion  in  the  case  of  Mc- 
Andrews V.  Chicago,  L.  S.  &  E.  E.  Co.,  supra,  wherein 
the  court  held  the  declaration  did  not  state  a  cause 
of  action  is  relied  on  to  work  a  reversal  in  this  case. 

The  allegations  of  the  declaration  in  the  McAndrews 
case,  supra,  were  meager  and  failed  to  show  any  facts 
from  which  it  would  appear  that  the  railroad  o^ed 
the  plaintiff  any  duty.  From  the  allegations  in  this 
case  the  following  facts  appear.  The  defendant  had 
main  tracks  and  a  spur  or  unloading  track.  Defend- 
ant placed  a  car  loaded  with  brick  on  the  unloading 
track.  It  was  placed  there  to  be  unloaded.  It  was 
placed  there  at  least  two  days  before  the  injury. 
Plaintiff  had  been  at  work  unloading  the  car  for  nearly 
two  days  when  he  was  injured. 

Defendant  without  notice  or  warning  pushed  cars 
onto  the  unloading  track  while  plaintiff,  with  wagon 
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and  team  was  there  at  work  unloading  the  cars.  The 
defendant  is  chargeable  with  knowledge  of  the  purpose 
for  which  the  loaded  car  was  on  the  spur  track,  and 
that  unloading  at  that  place,  meant  the  work  of  men 
and  the  use  of  teams.  The  defendant  therefore  owed 
plaintiff  a  duty  to  exercise  reasonable  care  not  to 
injure  him. 

Appellant  also  urges  reversal,  on  the  grounds  that 
there  is  a  variance  between  the  declaration  and  the 
evidence  as  to  the  manner  in  which  the  injury  occurred. 

This  question  was  not  raised  on  the  trial,  either  by 
objection  or  motion  to  exclude  the  evidence,  nor  on 
motion  to  direct  a  verdict  for  defendant  at  close  of 
plaintiff's  evidence,  or  in  the  arrest  of  judgment.  It 
comes  too  late  for  consideration  here  even  though 
appellant's  contention  of  variance  should  be  conceded, 
which  is  not  the  case. 

**The  objection  of  variance,  when  presented  as  one 
of  law  for  review,  must  be  raised  in  some  way  upon 
the  trial  and  pointed  out,  so  as  to  enable  the  trial  court 
to  pass  upon  it."  Chicago  &  A.  K.  Co.  v.  Clausen, 
173  HI.  100;  Libby,  McNeill  &  Libby  v.  Scherman,  146 
m.  540. 

We  are  therefore  of  the  opinion  that  no  sufficient 
error  appears  on  this  record  to  justify  a  reversal  of 
the  case  and  the  cause  will  be  affirmed. 

Affirmed. 
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Naney  Fineher^  Appellee^  t.  The  Baltimore  &  Ohio 
Southwestern  Railroad  Company^  Appellant. 

L  Dajcacuss — where  overfloto  caused  by  embankment  is  not  per- 
manent. Where  an  embankment,  which  is  not  permanent  in  its 
character  and  not  built  under  authority  of  law  in  a  proper  and  skil- 
ful manner,  causes  overflows,  the  party  injured  may  recoTer  for 
all  damages  to  crops  or  rental  value  which  have  been  sustained  by 
reason  of  the  embankment  on  the  theory  of  its  being  a  transient 
but  continuing  nuisance,  and  is  not  required  to  recover  once  for  all 
damages  present  and  prospective. 

2.  Damages — where  embankment  is  treated  as  permanent  source 
of  injury.  Where  plaintiff  treats  a  defective  embankment  causing 
overflows  as  a  permanent  source  of  injury  and  recovers  the  full 
amount  of  damages,  both  present  and  prospective,  he  will  be  es- 
topped from  bringing  a  second  action. 

3.  Nuisance — separate  actions  for  creation  and  continuance.  An 
action  may  be  maintained  for  the  creation  of  a  nuisance  and  a  sub- 
sequent action  for  its  continuance. 

4.  Limitations — actions  for  daTnage  to  land  from  overfUno, 
Where  defendants  construct  an  embankment  so  defectively  that  it 
causes  plaintiff's  land  to  be  overflowed,  each  overflow  causing  dam- 
ages creates  a  new  cause  of  action  and  the  statute  of  limitations 
runs  from  the  date  of  the  injury  and  not  from  the  time  the  em- 
bankment was  improperly  constructed. 

5.  Limitations — where  damage  covers  a  period  of  five  years. 
Where  plaintiff's  land  is  overflowed  because  defendant's  embank- 
ment is  improperly  constructed,  the  statute  of  limitations  is  no 
defense  to  an  action  for  damages  occasioned  during  the  preceding 
five  years. 

6.  Damages — when  judgment  not  excessive.  A  judgment  for 
|700  for  damage  to  forty  acres  of  land  by  overflows  during  a  period 
of  five  years  is  not  excessive  where  the  evidence  shows  that  only 
one  crop  was  raised  during  that  time. 

7.  Appeals  and  ekbobs — variance,  A  question  of  variance  not 
raised  in  the  trial  court  is  waived. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
Geobgb  a.  Cbow,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.    Afflrmed.    Opinion  filed  March  10»  1913. 

KRAjiiEB,  "RTyATvnftTt  &  Campbell,  for  appellant;  Ei>- 
WABD  Babton^  of  counsel. 

Louis  Kungel  and  Louis  P.  Zebweoe,  for  appellee. 
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Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  snit  is  in  case  brought  by  appellee  against  ap- 
pellant, to  recover  damages  alleged  to  have  resulted 
to  her  lands,  by  appellant  improperly  and  unskilfully 
constructing  and  maintaining  an  embankment  which  she 
alleges  causes  water  to  come  unnaturally  upon  her  land 
and  remain  there  to  her  injury  and  damage. 

The  declaration  alleges  ownership  of  the  forty  acres 
of  land,  claimed  to  have  been  damaged,  in  plaintiflF, 
and  that  she  has  been  owner  of  same  since  1897.  That 
for  five  years  preceding  the  commencement  of  this 
suit  said  land  had  been  in  possession  of  her  tenants 
under  a  lease  by  the  terms  of  which  she  was  to  have 
as  rental  one-third  of  all  the  crops  raised  thereon. 

That  on  March  24,  1905,  the  defendant  was  and  still 
is  possessed  of  a  railroad  right  of  way  running  in  an 
easterly  and  westerly  direction,  through  the  north  half 
of  section  25  and  26  in  township  2  north  range 
seven  west  in  St.  Clair  county,  Illinois,  and  that  on 
and  subsequent  to  said  date  the  defendant  wrongfully 
and  unlawfully  erected  and  has  since  maintained  a 
levee  embankment  of  great  dimensions,  to-wit :  of  the 
width  of  fifty  feet,  of  the  height  of  ten  feet  and  the 
length  of  three  hundred  yards,  and  that  the  same  was 
not  provided  with  sufficient  openings  for  the  free  pas- 
sage of  water. 

To  the  declaration,  defendants  filed  two  pleas.  The 
general  issue  and  the  statute  of  limitations. 

It  appears  from  the  evidence,  that  the  appellee's 
lands  involved  in  this  suit  are  located  in  Spring  Creek 
Valley,  about  two  miles  north  of  appellant's  right  of 
way.  That  adjoining  appellee's  real  estate  is  a  natural 
water  course,  running  in  a  northerly  and  southerly  di- 
rection, commonly  called  Silver  Creek,  bounded  on 
each  side  by  a  high  land  or  bluffs.  In  the  vicinity  of 
the  appellee's  lands,  this  valley  is  about  a  mile  wide 
or  a  little  over,  and  it  narrows  down  from  that  point 
towards  the  south  until  it  reaches  the  point  where  it 
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is  crossed  by  appellant *s  right  of  way;  where  it  is 
1,800  feet  wide.  Through  this  portion  of  the  valley, 
the  creek  hugs  close  to  the  east  bluff,  leaving  nearly  all 
of  the  low  land  on  the  west  side. 

The  evidence  further  shows  that  all  the  lands  in  this 
valley,  north  of  the  appellant's  right  of  way  and  west 
of  the  creek  have  always  been  subject  to  overflow  dur- 
ing periods  of  high  water.  Their  highest  point  is  at 
the  creek's  bank  and  their  lowest  point  at  or  near  the 
west  bluff  where  there  is  a  natural  depression  or 
slough,  several  feet  lower  than  the  west  bank  of  the 
creek.  This  slough  has  its  origin  some  distance  north 
of  appellee's  lands,  and  in  a  state  of  nature,  flowed 
south  along  the  west  bank  of  the  bluff  and  emptied 
into  Silver  Creek  some  distance  below  appellant's 
right  of  way. 

It  also  appears  from  the  evidence  that  the  construc- 
tion of  this  new  embankment  has  worked  a  change  of 
conditions  in  the  valley.  In  times  of  flood  the  embank- 
ment holds  back  the  water  which  comes  down  the 
slough  on  the  west  and  causes  it  to  back  up  and  over- 
flow the  lands  and  remain  there  until  the  water  from 
the  valley  finds  its  way  out  through  the  one  opening, 
in  the  embankment  at  Silver  Creek.  As  a  consequence 
the  water  since  the  construction  of  the  embankment, 
remains  upon  appellee's  lands  even  after  the  floods 
have  disappeared. 

No  crop  has  been  raised  on  appellee's  land  since  the 
construction  of  appellant's  embankment  except  in  the 
year  1906,  a  very  dry  year  when  no  flood  occurred. 
Their  rental  value  in  the  meantime  has  been  reduced 
to  practically  nothing. 

It  further  appears  from  the  evidence  that  in  1901 
appellant  constructed  and  has  maintained  the  embank- 
ment which  appelle'e  claims  to  have  been  the  cause  of 
the  damage  to  her  land ;  that  this  embankment  is  about 
25  feet  high  and  extends  from  bluff  to  bluff  with  the 
exception  of  an  opening  for  Silver  Creek,  which  is  403 
feet  wide.    This  embankment  forms  a  solid  wall  900 
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feet  long,  west  of  the  creek  and  500  feet  long  east  of 
it  and  completely  prevents  the  waters  near  the  west 
bluff  from  flowing  southward  as  they  formerly  did. 
They  are  now  required  to  pass  eastward  to  the  open- 
ing in  the  embankment  at  Silver  Creek. 

The  evidence  fairly  sustains  the  contention  of  the 
appellee  that  the  construction  of  the  embankment  has 
worked  a  serious  change  in  the  conditions  of  the  land 
in  the  valley  above.  It  also  appears  that  the  embank- 
ment at  the  slough  holds  back  the  water  along  the  west 
side  of  the  valley  and  causes  the  water  to  back  up  and 
over  the  lands  of  appellee.  The  evidence  further 
shows  and  in  their  argument  counsel  for  appellant 
practically  admit  that  the  embankment  causes  the 
water  to  rise  from  a  foot  and  one-half  to  two  feet 
higher  above  the  embankment  and  to  remain  on  ap- 
pellee 's  land  longer  than  it  did  before  the  embankment 
was  constructed,  but  they  seek  to  avoid  the  effect  thus 
produced  by  saying  that  the  fact  that  the  water  or  a 
portion  of  it  remains  on  the  farm  of  appellee  for  a 
few  days  longer  than  it  otherwise  would  have  re- 
mained, cannot  be  said  to  cause  any  appreciable  addi- 
tional damage. 

Appellant  contends,  first,  that  the  statute  of  limita- 
tions had  run  against  the  action ;  second,  that  the  judg- 
ment was  in  excess  of  the  actual  damages ;  third,  that 
the  evidence  in  the  record  is  not  sufficient  to  sustain 
the  cause  of  action. 

As  to  the  first  point,  in  cases  where  the  statute  of 
limitations  would  defeat  a  recovery,  it  must  appear 
that  the  embankment  or  obstruction  was  of  a  perma- 
nent nature,  authorized  by  law  for  lawful  purposes  and 
was  properly  and  skilfully  constructed.  The  cases  of 
the  Illinois  Cent.  E.  Co.  v.  Ferrell,  108  111.  App.  659 ; 
Illinois  Cent.  R.  Co.  v.  Lockard,  112  HI.  App.  423 ;  and 
Illinois  Cent.  R.  Co.  v.  Dennison,  116  111.  App.  1,  cited 
by  appellant  to  sustain  its  plea  of  the  statute  of  limi- 
tations cannot  be  regarded  as  in  point  under  the  par- 
ticular facts  appearing  in  evidence  in  this  case.    In 
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those  cases  as  in  all  other  cases  where  the  statute  of 
lunitations  has  been  held  to  bar  a  right  of  recovery 
where  damages  are  claimed  because  of  an  injury  oc- 
casioned by  the  building  of  an  embankment,  the  struc- 
ture has  been  of  a  permanent  character.  In  the  Illi- 
nois Cent,  cases,  supra,  the  structure  was  built  for  the 
purpose  of  impounding  water,  in  fact  a  dam,  and  this 
too  under  a  charter  specially  authorizing  the  construc- 
tion of  a  dam.  In  those  cases  the  question  of  faulty 
construction  could  not  be  considered.  In  cases  how- 
ever like  the  one  under  consideration  where  the  em- 
bankment is  for  the  purpose  of  a  road-bed  and  the 
embankment  so  unproperly  constructed  that  it  ob- 
structs the  natural  flow  of  the  water  and  causes  it  to 
collect  and  remain  in  greater  quantities  on  the  land 
above  than  it  had  theretofore,  courts  have  uniformly 
held  that  such  obstruction  may  be  regarded  as  a  nuis- 
ance which  may  be  abated. 

It  is  contended  by  appellee,  and  the  contention  seems 
to  be  sustained  by  proofs,  that  an  opening  in  the  em- 
bankment at  the  west  side  where  the  slough  formerly 
passed  would  have  released  the  water  and  prevented 
the  injury  complained  of.  In  cases  of  overflow  caused 
by  embankments  which  are  not  permanent  in  their 
character  and  not  built  under  authority  of  law  in  a 
proper  and  skilful  manner,  the  party  injured  may 
bring  suit  and  recover  for  all  damages  to  crops  or 
rental  value  which  the  proofs  show  have  been  sus- 
tained by  reason  of  the  construction  of  the  embank- 
ment on  the  theory  of  its  being  a  transient  but  con- 
tinuing nuisance,  and  he  is  not  required  to  bring  his 
action  upon  the  theory  of  its  being  permanent,  and 
recover  once  for  all  the  damages,  present  and  pro- 
spective, that  may  be  so  occasioned  to  the  land.  In 
the  case  at  bar  the  embankment  was  not  built  in  a 
proper  and  skilful  manner  to  avoid  the  infliction  of 
injury  to  appellee's  land. 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Schaffer, 
124  m.  112,  the  court  said:    ** Undoubtedly,  if  the  in- 
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jured  party  treats  the  defective  structure  as  a  per- 
manent source  of  injury  and  recovers  the  full  amount 
of  damages,  both  present  and  prospective,  which  his 
property  sustains  or  may  sustain  by  reason  of  such 
defective  structure,  he  wUl  be  estopped  from  bringing 
a  second  action  for  damages.  But  where  the  railroad 
company  has,  as  in  this  case,  built  an  imperfect  and 
faulty  bridge  over  a  stream  of  water  crossing  its  right 
of  way,  a  party  suffering  damage  therefrom  has  a 
right  to  regard  the  nuisance  as  of  a  transient  char- 
acter, and,  instead  of  bringing  one  action  for  the 
whole  injury  to  the  value  of  his  property  resulting 
from  the  original  construction  of  the  nuisance,  he  may 
sue  for  the  amount  of  such  injury  as  he  suffers  from 
its  continuance.  •  •  •  An  action  may  be  maintained 
for  the  creation  of  a  nuisance,  and  a  subsequent  action 
may  be  maintained  for  its  continuance.  The  continu- 
ance of  that  which  was  originally  a  nuisance  is  re- 
garded as  a  new  nuisance,  and,  although  a  recovery 
may  be  barred  upon  the  original  cause,  an  action  on 
the  case  may  be  brought  at  any  time  before  an  entry 
is  barred,  to  recover  such  damages  as  have  accrued, 
by  reason  of  its  continuance,  within  the  statutory. pe- 
riod.'* And  they  cite  the  case  of  McConnel  v.  Kibbe, 
29  ni.  483. 

In  the  case  of  Ohio  &  M.  E.  Co.  v.  Wachter,  123  Dl. 
440,  the  court  said:  **This  court  has  never  held,  nor 
is  it  prepared  to  hold,  that  a  railroad  company  is  not 
liable  for  damages  resulting  from  its  negligence,  either 
in  the  construction,  maintaining  or  operating  its  road. 
•  •  •  Public  health  and  convenience,  as  well  as  the 
positive  law  of  the  state,  alike  demand  that  railways 
leading  over  natural  streams  and  drains,  should,  by 
means  of  efficient  and  substantial  culverts,  or  other- 
wise, be  so  constructed  as  to  admit  the  escape  of  ac- 
cumulating waters  through  them,  in  times  of  high 
water  as  well  as  low.'* 

The  law  of  this  State  seems  to  be  very  well  estab- 
lished that  a  party  injured  from  the  construction  of  an 
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embankment,  such  as  is  shown  by  the  evidence  in  this 
case,  may  have  a  cause  of  action  for  the  recurring  in- 
jury which  he  suffers  from  the  continuation  of  the 
nuisance.  In  Ohio  &  M.  R.  Co.  v.  Elliott,  34  HI.  App. 
589,  the  rule  is  there  laid  down  that  the  statute  of 
limitations  runs  from  the  date  of  the  injury  and  not 
from  the  time  the  embankment  was  improperly  con- 
structed. In  Chicago  &  A.  R.  Co.  v.  Willi,  53  111.  App. 
606,  the  court  said:  '*As  to  the  first  point  it  is  suf- 
ficient to  say  that  both  a  common  law  and  statutory 
duty  rested  upon  appellant  to  so  construct  and  main- 
tain its  road  bed  that  the  water  should  flow  unob- 
structed through  such  road  bed,  as  it  freely  had  done 
before  such  construction,  so  that  the  land  should  not 
be  overflowed.  This  is  a  continuing  duty,  and  each 
overflow  causing  damage  to  crops,  creates  a  new  cause 
of  action.''  Ohio  &  M.  R.  Co.  v.  Wachter,  123  HI.  443 ; 
Ohio  &  M.  R.  Co.  V.  Thillman,  143  111.  133 ;  St.  Louis, 
A.  &  T.  H.  R.  Co.  V.  Brown,  34  111.  App.  552. 

We  cannot  therefore  agree  with  appellant  that  the 
statute  of  limitations  is  a  bar  to  a  recovery  in  this 
case. 

Appellant  insists  that  the  verdict  and  judgment  ex- 
ceeds the  actual  damages.  The  verdict  in  this  case  was 
for  $700.  The  period  covered  by  the  injury  was  five 
years.  The  evidence  showed  the  rental  value  of  the 
forty  acres  to  be  from  $3  to  $5  per  acre.  Such  had 
been  the  average  income  for  a  number  of  years  prior 
to  the  construction  of  the  embankment.  We  cannot 
say  under  the  evidence  in  this  case  that  the  damage 
was  excessive.  Nor  can  we  agree  with  the  appellant 
in  its  third  contention,  that  the  evidence  was  not  suf- 
ficient to  sustain  the  cause  of  action.  There  was  ample 
evidence  on  the  part  of  appellee  to  sustain  the  ver- 
dict and  judgment  in  this  case,  and  unless  this  court 
on  review  of  the  evidence  could  say  that  the  appellee 's 
evidence  was  overcome  by  that  of  the  appellant,  it 
would  be  the  duty  of  this  court  to  affirm  the  judgment. 
Appellant  relied  largely  upon  the  testimony  of  expert 
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witnesses  to  show  that  the  water  would  not  back  up 
on  and  over  appellee's  land  as  testified  to  by  the  wit- 
nesses for  appellee.  Theories  of  expert  witnesses,  al- 
though apparently  reasonable,  must  yield  to  physical 
facts.  The  evidence  clearly  preponderates  in  favor  of 
the  contention  of  appellee  that  more  water  came  upon 
the  appellee's  land  after  the  embankment  was  built 
than  it  did  before  and  that  it  took  longer  for  the  water 
to  recede  and  that  only  during  one  year  since  the  con- 
struction of  the  embankment  has  a  crop  been  raised 
and  that  year  was  an  unusually  dry  year. 

It  is  finally  contended  by  appellant  that  there  is  such 
a  variance  between  the  declaration  and  the  proof  in 
this  case  that  the  judgment  cannot  be  sustained.  The 
declaration  avers  that  the  defendant,  ^*has  wrongfully 
and  unlawfully  maintained  a  certain  levee  and  embank- 
ment along  its  right  of  way  on  either  side  of  Silver 
Creek  and  over  the  low  land  and  bottom  adjoining  the 
same,  which  embankment  is  of  great  dimensions 
•  •  •  and  which  was  and  is  without  sufficient  open- 
ings therein  to  permit  the  free  passage  of  water  and 
that  by  reason  of  the  building  and  maintenance  of  the 
solid  embankment  as  above  described,  the  flow  of  said 
waters  coming  naturally  upon  the  plaintiff's  said  prem- 
ises from  the  overflow  of  said  Silver  Creek  and  which 
ought  to  and  would  naturally  run  off  of  the  plaintiff's 
said  premises  and  over  and  along  the  place  occupied 
by  defendant's  said  embankment  has  been  and  is  ob- 
structed by  said  embankment  and  said  water  has  been 
and  is  caused  to  run  and  flow  in  larger  quantities  upon 
the  plaintiff's  said  land,  and  to  remain  upon  said  land 
for  a  longer  period  of  time  than  it  naturally  would," 
etc.  The  objection  of  appellant  is  directed  toward  that 
part  of  the  declaration  which  avers  that  the  water 
had  been  diverted  from  its  natural  course,  etc. 

We  are  not  ready  to  say  under  this  evidence  that 
there  is  such  a  variance.  In  fact  the  proofs  would 
seem  to  sustain  that  allegation  because  of  the  closing 
up  of  the  channel  of  the  slough  and  compelling  the 
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water  which  wonld  naturally  have  gone  through  the 
slough  to  be  diverted  and  carried  several  hundred  feet 
eastward  to  the  opening  in  the  embankment  for  Silver 
Creek.  But,  be  this  as  it  may,  the  record  fails  to  show 
that  the  appellant  made  any  objections  to  the  testi- 
mony on  the  ground  of  variance,  nor  was  there  any 
motion  to  instruct  the  jury  upon  that  point,  nor  does 
it  appear  that  this  question  was  raised  on  motion  for 
new  trial  in  the  court  below,  and  under  the  repeated 
rulings  of  this  court  such  failure  to  raise  the  question 
on  the  trial  court  operates  as  a  waiver  in  the  court  of 
review.  Lehigh  Valley  Transp.  Co.  v.  Post  Sugar  Co., 
228  111.  121 ;  Linnberg  v.  City  of  Bock  Island,  136  lU. 
App.  501. 

From  a  close  inspection  of  the  whole  record  in  this 
case  we  find  no  such  errors  as  would  warrant  a  re- 
versal hereof  and  the  case  is  therefore  affirmed. 

Affirmed. 


W.  E.  Wright,  FlaintiflF  In  Error,  t.  Alva  D.  Wllitoii, 
W.  J.  Bichardson  and  8.  8.  8eoTll,  Defendants  in 
Error. 

1.  Lai?dlobd  aitd  tenai?t — purchaser  of  crops  liable  to  landlord 
after  levy,  A  bona  fide  purchaser  of  hay  from  a  tenant  is  liable  for 
ItB  value  to  the  landlord  when  the  latter  has  levied  thereon  nnder  a 
distress  warrant  and  stacked  and  left  the  same  on  the  demised 
premises. 

2.  Landlord  and  tevajxt— purchaser  of  crops  liable  to  landlord 
after  levy,  A  landlord  causing  a  levy  to  be  made  under  a  distress 
warrant  on  fourteen  tons  of  hay,  the  same  being  a  bulky  article 
and  its  removal  from  the  premises  not  being  requlredp  stands  as  a 
lienor  in  possession,  and  a  purchase  by  others  is  subject  to  his 
rights. 

3.  Landlobd  and  tenant — landlords  lien  is  not  legal  title  or 
right  of  possession.  The  statutory  lien  of  a  landlord,  before  levy 
of  a  distress  warrant,  is  not  a  right  of  possession  or  title,  but  a 
secret  right,  resting  in  the  breasts  of  the  landlord  and  t^  tenant. 
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unknown  by  the  indicia  of  possess  Ion,  or  to  any  record  of  which  the 
public  is  required  to  take  notice. 

4.  Lakdlobd  and  tenant — replevin  does  not  He  on  landlord's  lien. 
The  legal  title  to  crops  grown  on  demised  premises  is  in  the  tenant, 
and  the  landlord,  though  clothed  with  a  lien,  has  no  such  title  as 
will  enable  him  to  maintain  trover  for  its  conversion  without  first 
levying  or  divesting  the  tenant's  title  by  some  mode  known  to  the 
law. 

6.  Landlobd  and  tenant — purchaser  of  crops  vHthout  notice  of 
lien  not  liable.  A  purchaser  of  crops  grown  on  demised  premises, 
who  has  no  actual  knowledge  or  constructive  notice,  such  as  by 
the  levy  of  a  distress  warrant,  of  the  landlord's  lien,  is  not  liable 
to  the  latter. 

6.  Tboveb — by  lienholder  in  possession  lies  against  all  partidpat" 
ing.  A  lien  holder,  in  actual  or  constructive  possession,  may  main- 
tain an  action  in  trover  against  every  person  who,  personally  or 
by  agent,  commits  or  participates  in  the  act  of  conversion  by  in- 
stigating, aiding,  or  assisting  another,  or  who  benefits  by  its  pro- 
ceeds in  whole  or  in  part. 

7.  Tbovbs — lies  by  one  in  possession.  Possession,  under  a  claim 
of  title  or  right,  is  sufficient  to  sustain  an  action  for  conversion 
against  one  who  does  not  show  a  better  right  or  title. 

8.  Liens — notice  of.  A  finding  of  fact  by  the  trliU  court,  that 
defendants  had  no  knowledge,  and  had  not  been  put  upon  actual 
notice,  that  certain  hay  had  been  raised  on  premises  leased  from 
the  plaintiff  and  was  subject  to  his  lien,  held,  not  error. 

Brror  to  the  Circuit  Court  of  Fayette  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10,  1913. 

F.  M.  GuiNN  and  E.  B.  Sptjbgeon',  for  plaintiff  in 
error. 

Whitakbb  &  EiCHABDSON  and  Robert  I.  Pugh,  for 
defendants  in  error,  S.  S.  Scovil  and  W.  J.  Richard- 
son. 

Pee  Curiam.  Judgment  was  rendered  in  the  Circuit 
Court  for  the  defendants  and  against  the  plaintiffs 
for  costs  and  from  this  judgment  plaintiff  prosecutes 
this  writ  of  error. 

The  plaintiff  by  his  declaration  alleges  that  he  is 
the  owner  of  the  premises  therein  described  and  that 
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he  leased  the  same  to  one  Alva  D.  Wilson  on  March 
1,  1911,  nntil  March  1,  1912 ;  that  on  to  wit :  the  19th 
day  of  July,  1911,  plaintiff  caused  a  distress  warrant 
to  be  issued  against  the  said  Wilson  which  distress 
warrant  was  on  the  20th  day  of  July  served  upon  said 
Wilson  and  levied  upon  fourteen  tons  of  hay  grown 
upon  the  said  premises,  and  that  he  did  then  and  there 
take  such  hay  into  his  possession  and  control.  That 
on  July  22nd  said  distress  warrant  with  a  correct  in- 
ventory of  said  hay  was  filed  in  the  office  of  the  circuit 
clerk  of  Fayette  county  and  summons  issued  thereon 
against  the  said  Wilson ;  and  charges  that  the  defend- 
ants did  then  unlawfully  convert  said  hay  to  their  own 
use,  to  the  damage  of  the  plaintiff  of  four  hundred 
dollars.  To  this  declaration  the  defendants  filed  their 
plea  of  general  issue. 

The  evidence  discloses  that  the  plaintiff  is  the  owner 
of  the  E.  y2  of  the  N.  E.  ^4  and  the  N.  E.  %  of  the 
S.  E.  %  sec.  20,  the  N.  E.  l^  of  the  S.  E.  i^  sec.  29, 
and  the  N.  W.  ^4  sec.  28,  T.  N.  E.  3  E.,  of  the  third 
principal  meridian,  Fayette  county,  Illinois.  That 
there  was  approximately  between  forty  and  forty-five 
acres  of  the  land  in  meadow  and  that  he  leased  the 
said  lands  to  Alva  D.  Wilson  for  the  year  1911.  That 
on  July  19,  1911,  the  plaintiff  issued  a  distress  war- 
rant against  the  said  Wilson,  placed  it  in  the  hands 
of  one  Gray  who  served  the  same  upon  Wilson  and 
levied  upon  the  hay  in  question.  That  at  the  time  the 
writ  was  levied  the  tenant  said  he  would  have  nothing 
more  to  do  with  it  and  Gray  says  that  after  he  had 
read  the  distress  warrant  to  Wilson  and  gave  him  a 
copy  of  it  that,  '*He  just  stood  around  and  said  I  will 
have  no  more  to  do  with  it,  if  that  is  the  way  you  are 
going  to  treat  me,  and  he  stopped  and  throwed  every- 
thing off  of  the  wagon.  I  says,  don't  get  mad  and  he 
drove  off  and  I  took  the  fork  and  stacked  it  up  and 
turned  it  over  to  Mr.  Wright  and  told  Mr.  Wright  to 
take  charge  of  it.  I  turned  it  over  to  Mr.  Wright. 
I  recognized  this  inventory  as  the  inventory  I  made.'' 
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It  further  appears  at  the  time  they  went  to  levy  the 
distress  warrant  that  Wilson  had  some  of  the  hay  on 
his  wagon.  Plaintiff  testifies  that  he,  with  a  Mr. 
Steele  whom  he  procured  to  assist  him,  stacked  the 
hay,  made  two  stacks  of  five  or  six  loads  in  a  stack, 
and  that  he  estimated  the  amount  of  it  to  be  about 
fifteen  tons.  The  evidence  further  discloses  that  on 
the  22nd  day  of  July,  1911,  the  plaintiff  caused  the  dis- 
tress warrant  to  be  returned  to  the  office  of  the  circuit 
clerk  of  Fayette  county,  and  a  summons  to  be  issued 
thereon  and  that  this  summons  was  duly  served  on 
July  27, 1911.  Mr.  Richardson,  on  his  examination  in 
chief,  was  asked  this  question,  "I  will  get  you  to  state 
if  you  know — I  will  first  ask  you  if  you  purchased  this 
hay  from  Mr.  Wilson!  A. — ^I  did.  I  didn't  know  at 
the  time  where  he  lived;  I  knew  he  was  in  Fayette 
County,  I  didn't  know  whose  farm  he  was  on.'*  Mr. 
Scovil  in  his  cross-examination  was  asked,  **Q. — ^You 
employed  the  people  to  press  that  hay,  didn't  you;  you 
employed  the  people  and  sent  them  out  to  press  the 
hay  on  that  place  f  A. — ^A  few  loads,  with  instructions 
from  Mr.  Eichardson.  Q. — ^You  knew  where  the  hay 
came  from  did  you  not!  A. — ^Well,  yes,  I  knew  that 
the  hay  was  coming  from  down  in  that  country  and 
Wilson  was  hauling  if  Scovil  further  says  that  he 
purchased  the  hay  of  Mr.  Eichardson  and  settled  with 
him  for  it.  Each  of  the  defendants  deny  that  they  had 
knowledge  of  the  fact  that  the  hay  was  raised  upon 
the  lands  leased  by  the  plaintiff  to  Wilson. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that 
the  court  erred  in  not  finding  from  this  evidence  that 
the  defendants  had  actual  knowledge  or  were  in  pos- 
session of  such  facts  as  to  put  them  upon  notice  that 
this  hay  was  raised  upon  the  premises  leased  by  Wil- 
son from  the  plaintiff.  This  was  a  question  of  fact 
and  the  court  heard  the  evidence  and  we  are  not  able 
to  say  from  this  record  that  the  court  was  in  error 
upon  this  point. 

It  is  further  insisted  by  plaintiff  in  error  that  the 
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judgment  of  the  court  is  contrary  to  the  law  govern- 
ing this  case,  and  this  we  regard  as  the  only  question 
to  be  determined.  It  is  said  by  counsel  for  the  de- 
fendants in  error  that  there  is  no  liability  upon  the 
part  of  the  defendants  because  they  are  bona  fide  pur- 
chasers of  the  hay  without  notice  of  the  landlord's 
lien  thereon  for  unpaid  rent;  and  in  support  of  this 
proposition  cite  the  case  of  Finney  v.  Harding,  136 
111.  573.  With  the  doctrine  contended  for  by  counsel 
and  that  announced  in  this  decision  we  are  in  perfect 
accord  and  do  not  believe  that  under  the  law  a  land- 
lord who  simply  has  a  lien  upon  the  crops  can  recover 
for  the  conversion  of  the  grain  from  a  bona  fide  pur- 
chaser of  the  defendant  without  notice  of  such  lieiL 
But  is  that  the  question  in  this  case?  The  plaintiff 
in  this  case  had  caused  a  distress  warrant  to  be  is- 
sued and  levied  upon  the  hay  and  had  taken  and 
stacked  the  hay  and  had  caused  the  distress  warrant 
to  be  returned  into  the  office  of  the  clerk  of  the  Cir- 
cuit Court  and  a  summons  issued  thereon.  The  hay 
was  a  bulky  article  and  was  not  of  that  character  that 
would  require  the  landlord  to  remove  it  from  off  of 
the  premises  and  it  seems  to  us  that  the  plaintiff  stood 
as  a  lienor  in  possession  of  the  property  and  that  any 
one  purchasing  the  property  would  buy  it  subject  to 
such  lienor's  rights.  The  statute  gives  the  landlord 
a  lien  upon  the  crops  growing  upon  the  demised  prem- 
ises for  the  rent  thereof  but  does  not  invest  him  with 
the  title  thereto,  either  general  or  special.  The  legal 
title  is  in  the  tenant  until  divested  in  some  mode  known 
to  the  law.  This  lien  is  in  some  respects  analogous  to 
the  lien  given  by  law  under  executions.  **An  execu- 
tion is  a  lien  upon  the  personal  property  of  the  debtor 
not  exempt,  from  the  time  it  comes  to  the  officer's 
hands,  and  gives  the  officer  the  right  to  seize  and  sell 
the  same  for  the  satisfaction  of  the  judgment  upon 
which  it  has  issued.  But  without  a  levy,  or  reducing 
the  property  of  the  debtor  to  possession,  the  officer, 
though  clothed  with  a  lien,  has  no  such  title  to  the  prop- 
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erty  as  will  enable  him  to  maintain  trover  for  its  con- 
version by  another/*  Frink  v.  Pratt  &  Co.,  130  Dl. 
331 ;  Mulheisen  v.  Lane,  82  HI.  117. 

In  the  case  of  Finney  v.  Harding,  136  HI.  573,  re- 
ferred to  by  connsel  for  defendants  in  error,  page  580, 
the  conrt  says:  **No  better  statement,  perhaps,  can 
be  found  in  onr  Beports  than  that  made  in  the  separate 
opinion  of  Justices  McAllister  and  Craig,  in  Watt  v. 
Scofield,  [76  111.  261].  It  is  there  said:  *It  is  true 
the  plaintiff  had  a  lien  given  by  the  statute,  but  it  is 
a  mere  lien.  The  landlord  had  not,  by  virtue  of  the 
lien,  alone,  and  without  levy  of  a  distress  warrant,  a 
right  of  possession.**  And  in  the  same  case,  on  page 
583,  the  court  says,  *'A  lienor,  at  common  law,  in  pos- 
session, could  maintain  trespass  against  a  wrongdoer, 
or  trover  against  one  who  should  convert  the  goods,  by 
virtue  of  his  special  property  therein.  It  is  unneces- 
sary to  pursue  the  want  of  analogy  further,  for  the 
possession  of  the  lienor  would  be  notice  to  the  world 
of  his  rights,  whatever  they  might  be.  Here  it  is  mani- 
fest, there  being  no  actual  possession  by  the  landlord, 
and  no  record  of  which  the  public  are  required  to  or 
can  take  notice,  the  lien,  although  not  a  secret  lien 
within  the  meaning  of  that  term  as  used  in  judicial 
writings,  and  which  is  created  by  contract  or  act  of 
the  parties,  is  nevertheless  secret  in  the  sense  that  it 
is  unknown  by  any  public  record  or  by  the  indicia  of 
possession,  and  rests  in  the  breasts  of  the  landlord  and 
tenant.**  And  in  the  case  of  Travers  v.  Cook,  42  HI. 
App.  582,  it  is  said  that,  **The  landlord  has  a  mere 
lien  on  the  *  crops  grown  and  growing,*  which  does 
not  entitle  him  to  possession  until  he  has  issued  his 
warrant  and  executed  it,  as  the  law  authorizes  him  to 
do.  The  title  and  right  of  possession  is  in  the  tenant, 
subject  to  be  taken  away  by  appropriate  proceedings 
to  enforce  the  lien  of  the  landlord.  *  *  *  So  in  the 
case  at  bar  it  must  be  said  that  if  all  that  is  necessary 
to  establish  the  existence  of  a  landlord's  lien  in  favor 
of  the  plaintiff  in  error  is  conceded,  yet  he  had  but  a 
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mere  lien,  and  that,  without  a  levy  of  a  distress  war- 
rant, did  not  give  him  either  the  ownership  of,  or  an 
immediate  right  to,  the  possession  of  the  property. 
Having  neither  he  cannot  succeed  in  an  action  of  re- 
plevin." Possession  under  a  claim  of  title  or  right  is 
sufficient  to  sustain  an  action  for  conversion  against 
one  who  does  not  show  a  better  right  or  title.  Cyc. 
vol.  38,  p.  2050.  **A  lessor  entitled  to  the  immediate 
possession  may  maintain  trover  for  the  wrongful  con- 
version of  leased  chattels,  fixtures,  or  crops.*'  Cyc. 
vol.  38,  p.  2053.  **A  lien-holder  with  possession  may 
maintain  an  action  for  the  conversion  of  property. '* 
**  Every  person  is  liable  in  trover  who  personally  or 
by  agent  commits  an  act  of  conversion,  or  who  par- 
ticipates by  instigating,  aiding,  or  assisting  another, 
or  who  benefits  by  its  proceeds  in  whole  or  in  part" 
Cyc.  vol.  38,  p.  2054. 

We  think  it  sufficiently  appears  from  this  evidence 
that  the  plaintiff  in  error  issued  a  distress  warrant, 
levied  upon  and  took  possession  of  the  hay  in  ques- 
tion, stacked  it  and  that  the  tenant  Wilson  without 
the  consent  or  knowledge  of  the  plaintiff  in  error  sold 
it  to  the  defendant  in  error  Richardson  and  he  to 
Scovil,  after  the  levy  of  the  distress  warrant,  and  un- 
der the  authorities  above  cited  we  are  of  the  opinion 
that  the  defendants  in  error  are  liable  to  the  plaintiff 
in  error  for  the  value  of  the  hay  appropriated,  and  the 
fact  that  they  being  bona  fide  purchasers  after  the 
levying  of  the  writ  of  the  plaintiff  does  not  protect 
them  from  liability  herein,  and  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Argument  of  counsel — ^what  not  reversible  error,    p.  497. 
Assignments  of  error — ^what  sufDclent  to  raise  question  of  right  of 

complainant  to  relief,    p.  253. 
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when  errors  not  considered,    p.  91. 
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p.  93. 
New  trial — ^when  objection  to  bill  cannot  be  first  urged  on  motion 

for.    p.  118. 
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Commissions — ^wbat  evidence  sufficient  to  support  claim  for.    p.  63. 
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Relief— irhMX  may  be  granted,    p.  356. 

CASE. 
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Evidence — ^what  cross-examination  of  witnesses  proper.  ,  p.  48. 
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Jn«fruc^ion«— when  erroneous  as  to  recovery  for  extra  work.    p.  48. 
Insurance — ^how  construed,    p.  330. 

Negative  covenant — when  breach  may  be  enjoined,    p.  269. 
Offer  and  acceptance— when  acceptance  Is  regarded  as  made  by 
agent,    p.  3. 
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Resoiasion — ^what  tender  sufficient    p.  426. 
Restraint  of  trade — ^whe^  oantract  not  Invalid,    p.  269. 
8aie  of  ffooda — ^what  sufficient  to  establish  fraud,    p.  426. 
Statute  of  frauds — what  not  within,    p.  239. 

CONTRIBUTORY  NEGLI6ENCB. 

Coupling  air  hrahes — ^when  neglect  of  brakeman  established,    p.  108. 

Crossing  railroad  track — ^when  not  negligence  per  se.    p.  298. 

Questions  for  jury — ^when  exercise  of  due  care  is.    p.  12. 

Riding  on  footboard — when  negligence,    p.  409. 

Use  of  private  road— when  licensee  guilty  of  negligence,    p.  600. 

CONVERSION. 
JTiHdetice— what  sufficient  to  establish,    p.  886. 

CONVEYANCES. 

Mortgages — when   complainant   estopped   to   assert   that   deed   la. 
p.  188. 

CORONERa 
Terdict— when  admissible  in  evidence,    p.  497. 

CORPORATIONS. 

Actions — ^what  instructions  as  to  weight  of  evidence  proper,    p.  421. 

Assumption  of  name — what  liability  incurred,    p.  32. 

Directors — necessity  that  remedy  against  corporations  be  exhausted 

before  resorting  to  personal  liability,    p.  282. 

to  whom  personally  liable,    p.  282. 

when  bill  to  enforce  personal  liability  demurrable,    p.  282. 

Foreignr^yrhBt  not  doing  business  in  Illinois,    p.  145. 

Forfeiture  of  charter — ^when   corporation   continued   to   wind   up. 

p.  556. 
Indebtedness — when  promise  to  pay  merely  conditional,    p.  282. 
License — ^when  corporation  not  doing  business  within  state,    p.  377. 
presumed   that  plaintiff   is  not  foreign   corporation   without 

license,    p.  56. 
Nul  tiel  corporation— Yfhen  demurrer  to  plea  properly  sustained. 

p.  556. 
BaJe  of  stock — when  assumpsit  will  not  lie  on  agreement  to  r» 

purchase,    p.  364. 
Stock — ^what  sufficient  to  establish  fraud  on  sale  of.    p.  425. 

when  statements  as  to  value  fraudulent    p.  425. 

Termination — how  right  to  sue  affected,    p.  612, 

Use  of  corporate  name — ^how  contract  by  individual  affected,    p.  S2. 
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COSTS. 

Appeals  and  errors — ^when  appellant  entitled  to  costs  where  ludff- 

ment  affirmed  on  remittitur,    p.  95. 
Chiardian  ad  litem — what  allowance  excesslye.    p.  188. 
Joint  defendant— irhen  entitled  to  recover,    p.  223. 

CRIMINAL  JjJLW. 

Accomplice — ^what  weight  to  be  given  evidence  for  People,    p.  130. 
Appeal — ^when  amendment  of  record  cannot  be  attacked,    p.  180. 

when  error  in  instruction  cured,    p.  262. 

when  errors  waived,    p.  262. 

when  verdict  set  aside,    p.  130. 

how  statutes  as  to  self-defense  construed,    p.  262. 

Bill  of  exceptions — when  necessary  to  review  amendment  of  record. 

p.  130. 
Change  of  venue— what  petition  insufficient    p.  465. 
Oircumstantiai  evidence — ^what  instructions  proper  in  conspiracy. 

p.  130. 
Co-defendants — ^how  limitations  as  to  effect  of  evidence  secured. 

p.  130. 
Conspiracy — ^what  Instructions  as  to  acts  of  conspiratom  proper. 

p.  130. 

when  indictment  must  aver  means,    p.  130. 

Corporate  name — ^what  not  offense  under  Criminal  Code,  Sec.  220. 

p.  32. 
Error  as  to  law — ^when  not  defense,    p.  455. 

Evidence — ^what  admissible  in  conspiracy  to  defraud  insurer,    p.  130. 
Financial  relations — when  may  be  shown  in  conspiracy,    p.  130. 
Hearsau — ^when  evidence  of  police  officer  is.    p.  354. 
Ignorance  of  law — when  not  a  defense,    p.  446. 
Illegal  voting — what  sufficient  to  sustain  conviction,    p.  455. 
Instructions — what  accuracy  essential,    p.  130. 

when  do  not  assume  facts,    p.  262. 

when  failure  to  give  cannot  be  complained  of.    p.  180. 

when  giving  of  abstract  not  error,    p.  262. 

when  party  cannot  complain  of.    p.  262. 

when  sufficiently  limited  to  evidence,    p.  262. 

Jury — ^what  presumption  exists  as  to  custody,    p.  180. 

New  trial — ^when  newly-discovered  evidence  not  ground  for.    p.  130. 

Presumption    of    innocence — what    instructions    properly    refused. 

p.  130. 
Remarks   of   counsel— when   adverse   ruling    essential    to    review. 

p.  130. 
Self-defense — when  instructions  unnecessary,    p.  262. 
Similar  acts — when  may  be  shown  in  conspiracy,    p.  180. 
Statement  after  act — when  admissible,    p.  130. 
Threats — when  against  defendant  inadmissible,    p.  130. 
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Yerdict — ^wlieii  sustained   where  Indictment  contains  good   count. 

p.  130. 
Weight  of  evidence — what  Instructlona  improper,    p.  130. 
WitnesBet — ^how  credibility  determined,    p.  130. 
what  proper  cross-examination  in  conspiracy,    p.  130. 

CROPS. 

Landlord  and  tenant— when,  purchaser  without  notice  of  lien  liable, 
p.  680. 

DAHAGES. 

Affffravation  of  injuries — ^when  may  be  considered,    p.  307. 

ContradB — ^when  contractor  failing  to  perform  not  entitled  to  credit 
for  material  used  by  owner,    p.  87. 

Death  hy  torongful  ad — ^when  judgment  not  supported  by  evldenoe. 
p.  666. 

Svidence — when  evidence  as  to  family  and  pecuniary  condition  ad- 
missible,   p.  101. 

BxceaHve — ^what  are  for  flooding  land.    p.  172. 

what  not  for  flooding  land.    p.  622. 

when  1700.00  not    p.  304. 

when  $1,100  not  for  flooding  land.    p.  670. 

when  $1,376.00  not    p.  229. 

when  $1,426.00  not    p.  lOL 

when  $1,600  not    p.  616. 

when  $2,000.00  for  Slander  ezcessire.    p.  96. 

when  $2,600.00  not    p.  807. 

when  $4,000  not    pp.  12,  411. 

when  $8,000  not    p.  606. 

Exhibition  of  injury — ^when  properly  refused,    p.  168. 

Fires — ^what  proper  measure  of  damages,    p.  242. 

Flooding  land — ^what  proper  measure,    pp.  498,  670. 

when  eyidenoe  of  inconvenience  occasioned  tenants,  inadmis- 
sible,   p.  498. 

Heaith — discretion  of  court  as  to  admission  of  previous  complaints, 
p.  633. 

Jnode^a^e— when  $600.00  is.    p.  236. 

Infants — ^rlght  to  recover  for  loss  of  earnings,    p.  236. 

Instructions — what  proper  as  to  determination  of  amount    p.  236. 

Married  toomen— right  of  wife  to  sue  for  injury  to  husband,    p.  24. 

Personal  injuries — ^what  proper  measure,    p.  307. 

Physical  examination — ^impropriety  of  reference  In  instructions, 
p.  807. 

right  of  defoidant  to  show  refusal,    p.  807. 

Successive  actions — when  may  be  brought  for  overflow,    p.  622. 

Title  in  plaintiff— wh&t  sufficient  proof  in  action  for  flooding  land, 
p.  172. 
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DBATH. 

Ohild^-when  parents  must  he  shown  to  hare  ezerdsod  care  for 

safety,    p.  468. 
Coroner's  verdict — ^when  admissible,    p.  497. 
Damages — what  eyldence  necessary,    p.  566. 

when  judgment  not  supported  by  evldencep    p.  666. 

^^^  when  verdict  for  $1,300  sustained,    p.  497. 

who  entitled  to  share,    p.  566. 

Not  ffuiltu — effect  of  plea  of.    p.  463. 

Presumptions — what  instruction  as  to  presumption  of  care  proper. 

p.  497. 

DBP06ITI0NS. 
Ottotftifi^— when  motion  must  be  made.    p.  66. 

DESCENT. 
Charges  on  kind— when  devisee  may  be  charged  with.    p.  274. 

DISMISSAU 

Equitv—yrlien.  bill  should  not  be  dismissed  on  affidavits,    p.  269. 
Joint  parties — when  dismissal  of  necessary,    p.  223. 
Replevin — ^how  question  of  right  to  property  affected,    p.  69. 
Want  of  equity — what  effect  of  dismissal  for.    p.  253. 

DIVORCE. 

Adultery — ^what  instructions  as  to  weight  of  evidence  erroneous. 

p.  118. 
Amendment—when  does  not  occasion  surprise,    p.  118. 
Amendment  of  Wl — when  as  to   name  of   co-respondent   proper. 

p.  118. 
Appeal — ^when  sufficiency  of  bill  cannot  be  questioned  on.    p.  118. 
Attorney's  fee — right  to  allow  to  unsuccessful  defendant  on  appeal. 

p.  118. 
Custody  of  children — ^how  right  to,  determined,    p.  127. 

when  father  not  entitled  to.    p.  127. 

Evidence — when  conversation  admissible,    p.  118. 

^—  when  question  as  to  quarrels  assumes  fact    p.  118. 

Modification   of   decree — ^what   conditions   may   be   imposed    upon 

changing  custody  of  children,    p.  127. 
"New  trial — ^when  motion  for  will  not  save  question  of  Insufficiency 

of  bill.    p.  118. 
Support  of  cTiildren— when  allowance  for  will  not  be  made.    p.  127. 
Verdict — what  status  of.    p.  118. 
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DOWER. 
Right  of  poBsesHon — when  does  not  exist    p.  172. 

DRAINAQBL 

Farm  Drainage  Act— how  construed,    p.  231. 

Mandamus — ^when  commissioners  cannot  be  compelled  to  drain  land. 

p.  231. 
Pumping  station — ^when  cannot  be  constructed,    p.  83L 

ELBOTIONS. 

niegaJ  voting — what  election  within  statutory  proYlsion.    p.  456. 

what  information  must  contain,    p.  456. 

what  proof  as  to  character  of  election  necessary,    p.  466. 

what  sufficient  to  sustain  conyiction.    p.  466. 

when  error  of  law  not  defense,    p.  455. 

when  ignorance  of  law  not  defense,    p.  446. 

when  information  sufficient    p.  446. 

Informations — when    averment    of    legality    of    election    sufficient 

p.  446. 
Primary — ^what  effect  upon  title  of  officers,    p.  466. 

BVIDENCB. 

Action  against  administrator^— Yrhst  evidence  as  to  books  of  account 
admissible,    p.  204. 

Admissions — ^what  weight  may  be  attached  to.    p.  616. 

Bills  of  lading — ^when  inadmissible,    p.  321. 

Books  of  account — how  statutory  provisions  construed,    p.  204. 

who  qualified  to  make  supplementary  oath.    p.  204. 

Burden  of  proof — ^what  attaches  as  to  violation  of  statute  in  negli- 
gence case.    p.  824. 

when  instruction  misleading,    p.  386. 

Charge  of  crime— what  instruction  as  to  degree  of  proof  in  civil 
case  erroneous,    p.  118. 

Conclusion— WhGn  statements  as  to  profits  not    p.  53. 

Constructive  mxyrt gages — ^what  necessary  to  establish,    p.  188. 

Conversations — when  admissible  without  showing  of  time  and  place, 
p.  118. 

Coroner's  verdict — ^when  admissible,    p.  497. 

Cross-examination — how  objection  to  limitation  preserved,     p.  152. 

Demonstrative — when  properly  excluded,    p.  163. 

Depositions — when  motion  to  quash  must  be  made.    p.  56. 

Documents — ^when  testimony  of  witness  as  to,  properly  excluded, 
p.  364. 

Exclusion  of  vAtnesses — ^how  right  of  attorney  to  testity  affected, 
p.  864. 
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Expert — ^what  doee  not  strengthen  opinion,    p.  605. 

when  grounds  of  objection  waived,    p.  307. 

Expert  testimony — when  motorman  cannot  give,  as  to  speed,    p.  152. 

Explanatory — when  statement  necessary  to  interpret  remark  in  evi- 
dence admissible,    p.  515. 

Family  relations — ^when  evidence  of  admissible,    p.  lOL 

Foreign  laws — how  proved,    p.  612. 

Hearsay — what  is.    p.  223. 

when  evidence  of  police  officer  is.    p.  854. 

Hypothetical  questions — ^what  may  be  assumed  in.    p.  162. 

when  properly  excluded,    p.  152. 

when  witness  disqualified  from  answering,    p.  152. 

Matters  occurring  after  action  brought — when  inadmissible,    p.  886. 

Model — when  inadmissible,    p.  172. 

Offer  of  proof — what  improper,    p.  209. 

Opinion — when  opinion  based  upon  experience  admissible,    p.  163. 

Order  of  proof — when  exclusion  should  show  grounds,    p.  82. 

Ordinances — ^when  admissible  under  pleadings,    p.  298. 

Possession — what  inadmissible,    p.  182. 

Preponderance — ^what  instruction  improper,    p.  505. 

Presumptions — what  exist  as  to  performance  of  duty  by  public  of- 
ficers,   p.  455. 

when  may  be  indulged  as  to  possession  and  control  of  bank 

book.    p.  253. 

Previous  accidents — when  absence  of  cannot  be  shown,    p.  437. 

Record — when  properly  excluded  when  object  of  introduction  not 
apparent,    p.  304. 

Speed — what  cross-examination  proper,    p.  152. 

Value — ^when  declarations  of  former  owner  admissible,    p.  172. 

Weight — ^what  instruction  improper,    p.  392. 

when  not  dependent  on  number  of  witnesses,    p.  229. 

Witnesses — ^what  instruction  as  to  Interest  improper,    p.  421. 

what  re-direct  examination  proper,    p.  152. 

when  wife  competent  to  testify  in  own  behalf,    p.  463. 

EXECUTION. 

Arrest — ^when  tort  Judgment  not  basis  for.    p.  56. 
Forfeited   hail — ^when  execution   may   issue,    p.   584. 
Replevin — ^when  lies  for  property  taken  on  execution,    p.  448. 

EXPLOSIVES 

Firearms — ^when  manufacturer  not  liable  for  bursting  of  shelL  p. 
469. 

FACTORS 
Bales  agent — ^when  factor,    p.  146. 
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falsb  pretensbs. 

Con»pir<icu — ^what  eyidence  admissible,    p.  130. 

Oompiraoy  to  cheat  and  defraud — ^what  intent  necenary*    P.  130. 

FEES  AND  SALARIES. 
Clerk  of  city  court — ^wliat  per  diem  may  be  awarded,    p.  589. 

FIRES. 
RailfXKKfo— what  proper  measure  of  damages,    p.  242. 

FORCIBLE  ENTRY  AND  DETAINER. 

OtaifM  under  Jeate — ^when  defendant  not  shown  to  have  knowledge 

of.    p.  182. 
Injunction — ^what    sufficient    to    authorize    temporary    injunction. 

p.  356. 
Joint  judgment— -vrheti  indiyisible.    p.  182. 
Landlord   and  tenant — ^when   Joint  Judgment   cannot  be  entered. 

p.  182. 
Posse9Sion  of  defendants — ^what  must  be  established,    p.  182. 

FOREIGN  CORPORATIONS. 

Doing  iHiHneaa  in  Illinois — ^what  does  not  constitute,    p.  146. 
Licenses — what  presumptions  exist    p.  66. 

FORGERY. 
Assignment  of  judgment—'wlkat  insufficient  to  show.    p.  9. 

FRATERNAL  BENEFIT  SOCIETIES. 

Application — effect  of  false  representations,    p.  606. 

what  not  sufficient  to  show  fraud,    p.  605. 

Cause  of  death — ^when  not  shown  to  have  been  consumption,    p.  606. 

Fraud — what  not  sufficient  to  show.    p.  605* 

Medical  ewamination—when  false  answer  constitutes  fraud,    p.  606. 

FRAUD. 
T^aTtt^— when  statements  as  to  not  fraud,    p.  426. 

FRADULENT    CONVEYANCEa 
£raZe— when  regarded  as  in  good  faith,    p.  443. 
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GAMING. 

Vagabond — ^when  evidence  of  gambling  not  sufficient  to  warrant  con- 
viction,   p.  364. 

.      GIFTS. 

Bank  account — what  valid  gift  of.    p.  253. 

Execution — when  gift  of  bank  book  completed,    p.  253. 

Fiduciary  relation — what  does  not  establish,    p.  253. 

Presumptions — ^what  exist  as  to  possession  and  control  of  bank  book. 

p.  253. 
Setting  aside — what  decree  proper,    p.  253. 
Validity — when  donor  shown  to  be  competent    p.  253. 

HUSBAND  AND   WIFE. 

Agency — ^when  wife  may  testify  as  agent  of  husband,    p.  185. 
Injury  to  husband — right  of  wife  to  sue  for.    p.  24. 

INDICTMENTS  AND  INFORMATIONS. 

Conspiracy — ^when  means  employed  must  be  set  out.    p.  180. 
Good  count — ^when  sufficient  to  sustain  verdict,    p.  130. 
Illegal  voting — what  information  sufficient    p.  455. 

—  when  averment  of  legality  of  election  sufficient    p.  446. 
when  information  sufficient    p.  446. 

INFANTS. 

Decrees — when  Infants  not  bound  by.    p.  209. 
Guardian  ad  litem — ^what  allowance  excessive,    p.  188. 
Jurisdiction — ^necessity  of  process  to  support    p.  209. 

INJUNCTION. 

Action  at  law — ^when  bill  sufficient  to  authorize  temporary  restraint 

of  forcible  detainer,    p.  356. 
Appeal — what  need  not  be  included  in  transcript    p.  356. 
what  presumptions  exist  as  to  questions  not  appealed  from. 

p.  356. 
Issuance  without  notice — ^when  grounds  for  not  shown,    p.  45. 
Judgments — ^when  enforcement  of  not  prevented,    p.  66. 
Negative  covenant — ^when  breach  will  be  enjoined,    p.  269. 
Obstruction  of  streets — when  private  owner  cannot  enjoin,    p.  362. 
Temporary — ^when  properly  dissolved,    p.  269. 

INSTRUCTIONS. 

Abstract — when  harmless,     p.  437. 

—  when  may  be  refused,    p.  lOL 
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Accuracy — ^what  necessary  in  criminal  case.    p.  130. 

Buildinff  contracts — when  Instruction  as  to  recovery  for  extra  work 
erroneous,    p.  48. 

Burden  of  proof — when  instruction  misleading,    p.  386. 

Conditional  promise — ^when  instruction  properly  refused,    p.  396. 

Credibility  of  uHtnesses — ^when  instructions  bad.    p.  307. 

Discharge  of  firearm — when  instructions  as  to  burden  of  ptoot  er- 
roneous,   p.  620. 

Due  care — what  not  misleading,    p.  152. 

Erroneous — when  party  making  same  error  cannot  complain  of. 
p.  118. 

-^~  when  party  cannot  complain  of.    pp.  163,  172. 

Evidence — ^when  Jury  not  confined  to.    p.  118. 

Failure  to  give — when  cannot  be  complained  of.    p.  130. 

Form — when  need  not  contain  all  elements  entitling  recovery, 
p.  101. 

Misleading — when  jury  cannot  be  presumed  to  have  properly  con- 
strued,   p.  48. 

Modification — ^how  objectionable  portion  should  be  stricken,    p.  692. 

when  party  cannot  complain  of.    p.  692. 

Parties — when  instructions  properly  modified  where  one  of  several 
makers  only  defendant,    p.  392. 

Peremptory — ^when  improper,    p.  552. 

when  properly  denied,    p.  574. 

Presumption  of  innocence — ^when  instructions  properly  refused, 
p.  130. 

Province  of  fury — ^what  instructions  invade,    p.  216. 

Reference  to  declaration — ^when  improper,    p.  324. 

when  not  erroneous,    p.  324. 

Refusal — when  harmless  error,    p.  101. 

Repetition — when  instruction  covered  by  others  properly  refused, 
p.  87. 

Right  to  recover — when  instruction  improper  where  count  does  not 
state  cause  of  action,    p.  324. 

Btriking  portions — when  manner  not  prejudicial,    p.  592. 

Weight  of  evidence — ^what  improper,    pp.  392,  505. 

Witnesses — ^what  instruction  as  to  interest  improper,    p.  421. 

INSURANCB3. 

Accident—what  effect  of  pre-existing  disease,    p.  830. 

Conspiracy  to  defraud  insurer — what  evidence  admissible^    p.  130. 

what  indictment  sufficient,    p.  130. 

what  sufficient  to  establish  insurance,    p.  130. 

Contract — ^how  construed,    p.  330. 

Evidence — ^what  does  not  strengthen  opinion  of  expert    p.  606. 

INTERPLEADER. 
Claims— all  claimants  need  not  have  sued.    p.  199. 
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Claims — ^may  be  at  law  and  In  equity,    p.  199. 

Interest  of  complainant — what  does  not  disqualify,    p.  199. 

Right  to  file — what  conditions  must  exist,    p.  199. 

Tax  fund — ^when  bill  for  lnterp\|eader  proper,    p.  199. 

INTERSTATE  COMMERCE. 
Death  hj/  Morongful  act— who  entitled  to  damages,    p.  660. 

JUDGMENTS. 

Amount — ^how  limited,    p.  612. 

Assignment — power  of  assignor  after  assignment,    p.  9. 

right  of  assignee  to  proceed  in  own  name.    p.  9. 

when  not  shown  to  be  a  forgery,    p.  9. 

Attorney's  fees — when  no  power  to  award,    p.  83. 
Confessed — effect  of  vacation,    p.  83. 

when  vacation  nullifies  power  of  attorney  to  enter,    p.  83. 

Equitable  relief — ^when  will  be  granted,    p.  66. 
Final — what  not    p.  467. 

when  Judgment  on  demurrer  not.    p.  377. 

Insufficient — who  may  complain  of.    p.  578. 
Irregular — ^when  not  ground  for  injunction,    p.  66. 
Joint — effect  of  error  in.    p.  182. 

when  improper,    p.  223. 

when  Improper  in  forcible  detainer,    p.  182. 

Municipal  Court — when  may  be  vacated,    p.  1. 

when  vacation  not  reviewable,    p.  1. 

Parties — when  Judgment  against  party  by  wrong  name  reversed. 

p.  66. 
Power  of  attorney — ^when  power  to  confess  Judgment  exhausted. 

p.  83. 
Successive  actions — ^when  may  be  brought  for  overflow,    p.  622. 
Vacation — ^what  order  appealable,    p.  9. 

JURISDICTION. 

EQuitv—'^^en  Jurisdiction  will  be  retained,    p.  356. 
Objections— Yihen  available  on  appeal,    p.  1. 

JURY. 

Custody—what  presumed  from  record,    p.  130. 

Summoning — when  circuit  court  may  cause  to  be  summoned,    p.  380. 

Venire — ^when  motion  to  quash  properly  overruled,    p.  380. 

JUSTICE  OP  THE  PEACE. 

Replevin — ^when  Jurisdiction  to  enter  Judgment  cannot  be  questioned. 
p.  69. 
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landlord  and  tenant. 

Crops — ^when  purchaser  not  liable  to  landlord,    p.  630. 

Distress — how   rights  of  bona  fide  purchaser  after  lewj  affected. 

p.  630. 
Forcible  entry  and  detainer — ^when  Judgment  against  landlord  and 

tenant  Improper,    p.  182. 
Lien — characteristics,    p.  630. 

when  bona  fide  purchaser  subject  to.    p.  630. 

when  notice  of  not  established. '  p.  630. 

Possession — ^what  incompetent  evidence  as  to.    p.  182. 
Set-off — ^when  plea  not  necessary,    p.  414. 
Third  persons — when  landlord  liable  for  injury  of.    p.  437. 
Trovet^-when  lien  will  not  support    p.  630. 

LICENSES. 
Foreign  carparation^whea  license  fiot  required,    p.  877. 

LIENS. 
Troi;er— against  whom  action  may  be  brought,    p.  630. 

LIMITATIONS. 

Amendment — ^when  new  cause  of  action  stated  in  master  and  aerrant 

case.    p.  246. 
Flooding  land — when  statute  begins  to  run.    p.  622. 
Bpecial  plecH-when  cannot  be  filed  after  running  of  statute,    p.  73. 

MANDAMUS. 

Droinaae— when  commissioners  cannot  be  compelled  to  reclaim  land, 
p.  231. 

MASTER  AND   SERVANT. 

Age  of  employee — when  question  as  to  misrepresentation  not  mar 

terial.    p.  515. 
Assumed  risk — ^when  duty  to  use   care  not  obviated  by  custom. 

p.  108. 

• when  instructions  properly  refused,    p.  163. 

when    risk    of    objects    falling    through    platform    assumed. 

p.  372. 
Circular  «au7t— when  master  required  to  guard,    p.  163. 
Contributory  negligence — ^when  established  as  to  coupling  air  brakes 

p.  108. 
Coupling  air  brakes — when  brakeman  assumes  risk.    p.  108. 
Directed  verdict — ^when  improper,    p.  652. 
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Evidence— whst  testimony  of  foreman  aa  to  plaintiff's  duties  ad- 
missible,   p.  168. 

FeUoiC'Servant — what  association  neQessary.    P*  592. 

when  instruction  properly  refused,    p.  692. 

when  motorman  and  mule  driver  In  mine  are.    p.  592. 

when  relation  question  for  jury.    p.  692. 

when  working  foreman  is.    p.  349. 

Guarding  machinery — how  defense  of  assumed  risk  affected,    p.  163. 

Limitation  of  action9 — ^when  new  cause  of  action  stated  by  amend- 
ment   p.  246. 

Negligence—yftY^en  averment  of  negligence  in  cutting  of  boiler  head 
not  established,    p.  849. 

when  negligence  of  driver  of  motor  oar  not  shown,    p.  633. 

Opinion  evidence — ^when  admissible,    p.  163. 

Pleading — ^when  declaration  fails  to  charge  that  injury  oocurred 
during  performance  of  duty.    p.  246. 

Presumptions — when  servant  not  presumed  to  have  been  in  dis- 
charge of  duties,    p.  245. 

Railroad  tracks — ^when  condition  does  not  contribute  to  injury, 
p.  108. 

Relation — when  cannot  be  denied  under  plea  of  general  issue, 
p.  73. 

when  plaintiff  need  not  establish,    p.  73. 

Res  ipsa  loquitur — when  doctrine  applicable,    p.  280. 

when   doctrine  applicable   to  object  flying  from   locomotive. 

p.  380. 

Stamping  machine — ^when  contributory  negligence  of  operator  shown, 
p.  629. 

Stoitches — ^when  brakeman  presumed  to  know  construction  of. 
p.  108. 

Violation  of  rules — ^when  not  shown  to  have  been  acquiesced  in  by 
master,    p.  629. 

MINES   AND   MINERS. 

Dangerous  oondition — ^when  question  of  liability  for  Jury.    p.  540. 

Defective  oondition — ^by  whom  determined,    p.  540. 

Examination  of  mines — ^when   good  faith   of  owner   not  defense. 

p.  640. 
Falling  rock — ^what  Instructiqns  proper,    p.  640. 
Fellouyservant — ^when  instruction  properly  refused,    p.  692. 

when  motorman  and  mule  driver  in  mine  are.    p.  692. 

when  relation  question  for  Jury.    p.  592. 

Instructions — what  not  misleading,    p.  476. 

Marking  dangerous  places — when  Instruction  must  not  Ignore  duty. 

p.  640. 
Vature  of  employment — when  question  of  fact.    p.  540. 
Personal  injuries — what  statute  governs  action  for.    p.  476. 
Questions  for  /ttry— what  are  in  actions  for  personal  injury,    p.  476. 
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Repeal  of  atatutes — how  exlflting  rights  affected,    p.  476. 
Shot  fireri — what  risks  assumed,    p.  626. 

MORTGAGES.  ' 

Constructive — ^what  evidence  sufficient  to  establish,    p.  188. 

when  plaintiff  estopped  to  assert,    p.  188. 

Receivers — ^what  allowances  may  be  made  to.    p.  490. 
Rents  and  profits — right  of  owner  of  equity,    p.  61. 

right  to  mortgage,    p.  61. 

when  belong  to  owner  of  equity,    p.  61. 

when  final  disposition  of  may  be  made.    p.  61. 

when  do  not  pass  by  foreclosure  sale.    p.  61. 

when  mortgagee  has  lien  on.    p.  61. 

—  when  order  as  to  application  premature,    p.  61. 

MUNICIPAL  CORPORATIONS. 
See  Cmni  and  Viixages. 

MUNICIPAL  COURT. 

At>stract  and  brief— when  failure  to  file  ground  for  dismissal,    p.  93. 
Certificate  of  evidence — ^what  presumptions  exist  as  to  date  of  sign- 
ing,   p.  40. 
when  cannot  be  corrected,    p.  40. 

when  order  entered  after  thirty  days  void,    p.  40. 

when  properly  stricken,    p.  40. 

Judgments — ^power  to  vacate,    p.  1. 

Nunc  pro  tunc  order — when  cannot  permit  filing  of  certificate  of 
evidence,    p.  40. 

Bet'Off — ^when  striking  of  set-off  discretionary,    p.  48. 

Btatement  of  facts — ^what  ground  for  striking,    p.  91. 

what  insufficient    p.  91. 

when  errors  based  on  insufficient  stateinent  not  considered. 

p.  91. 

Vacation  of  judgment — ^when  cannot  be  questioned,    p.  1. 

Verdict — ^when  verdict  may  be  In  tort  though  statement  in  con- 
tract,   p.  66. 

Verification  of  pleadings — ^when  striking  of  unverified  plea  dis- 
cretionary,   p.   48. 

NAMEa 

Corporate — ^what  effect  of  assuming,    p.  82. 

Idem  sonans — ^what  are.    p.  118. 

Trade — ^what  ruling  as  to  evidence  of  contract  improper,    p.  82. 
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NBGLIGENGB. 

Actionable— "What  constitute  elements  of.    p.  245. 
Attractive  nuisance — what  duty  Imposed  on  owner,    p.  437. 
Burden  of  proof — who  must  prove  violation,    p.  324. 
Oontrihutortt — ^when  crossing  railroad  track  not    p.  298. 

when  question  for  Jury.    p.  12. 

Due  care — ^when  allegation  of,  sufficient    p.  824. 

Duties — how  must  he  alleged,    p.  24S. 

Evidence — ^when  absence  of  previous  accidents  cannot  be  shown. 

p.  437. 
Imputed — ^when  parents  must  be  shown  to  have  been  exercising  care 

for  safety  of  child,    p.  463. 
Instructions — what  Improper  as  taking  question  from  jury.    p.  216. 

when  definition  of  due  care  prox>er.    p.  298. 

when  not  erroneous  In  referring  to  declaration,    p.  824. 

Joint  liabiUttt — ^when  contractor  and  owner  Jointly  liable,    p.  12. 
Leased  premises — ^when  landlord  liable  for  Injury  from  condition  of. 

p.  437. 
Pleadinff — ^what  averment  necessary,    p.  617. 
Opinion  evidence — ^when  admissible,    p.  168. 
Presumptions — ^what  instruction  proper  in  action  for  wrongful  death. 

p.  497. 
Private  roads — when  user  Is  licensee,    p.  600. 
Proxim^ite  cause— when  not  involved  in  action  against  carrier  for 

setting  down  passenger  at  unsafe  place,    p.  317. 
Questions   for  jury — when   questions   of  attractive   nuisance   are. 

p.  437. 
Railroads — ^what  duty  toward  person  walking  on  tracks,    p.  505. 
Reasonable  care — ^when  declaration  shows  duty  to  exercise,    p.  617. 
Res  ipsa  loquitur — when  doctrine  applicable  to  object  flying  from 

locomotive,    p.  380. 

when  doctrine  not  applicable,    p.  469. 

Traffic  regulations — ^when  not  conclusive  on  liability  of  parties. 

p.  21. 
"Violation  of  statute— 'Whva  must  be  shown  to  be  proximate  cause. 

p.  324. 

NEGOTIABLE  INSTRUMENTS. 
Aco«ptane0— necessity  of  writing,    p.  239. 
Attorneys  fees — ^when  no  power  to  include  in  Judgment    p.  88. 
Extension — what  burden  of  proof  on  defendant    p.  392. 

what  question  of  fact  for  jury.    p.  892. 

when  evidence  admissible  under  general  issue,    p.  892. 

Instructions— how  properly  modified,    p.  892. 

NEW  TRIAL. 
OumukMve  evidence— whnX  not  ground  for.    p.  168. 

Vol.   CLXXIX  4a 
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ItUoxication  of  plainti/f— when  not  ground,    p.  163. 
NewlwdUcovered  evidence — ^how  question  affected  by  distant  resi- 
dence of  witness,    p.  321. 

necessity  of  showing  diligence,    p.  66. 

when  not  ground  for  new  trial,    p.  505. 

when  not  ground  for  new  trial  in  criminal  case.    p.  ISO. 

Burpriae — ^when  not  ground,    p.  168. 

NOTICES. 

Defective  9ide%oaJk$ — ^what  suJScient  to  charge  city  with  notice, 
p.  101. 

NUISANCEa 

Oreaiion  and  continuance — ^when  separate  actions  may  be  main- 
tained,   p.  622. 
Svcceaeive  actione — ^when  may  be  brought    p.  622. 

OFFICERa 

Oompenaationr—ir'hAt  does  not  constitute  change  of.    p.  689. 
Hightoay  commissioners — when  not  personally  liable  for  defectire 

condition  of  highway,    p.  562. 
Invalid  prim^arif  eHedUms — ^how  title  of  officer  affected,    p.  466. 

PARENT  AND  CHILD. 

Aa^ncir— when  parent  liable  for  negligent  driying  by  son.    p.  78. 
when  relation  between  parent  and  child  need  not  be  prored. 

p.  73. 
Custody  of  children — ^how  right  to  determined  on  diroroe.    p.  127. 
Earnings — ^when  parent  cannot  sue  for.    p.  235. 
Equity— when   all   holders   of  series  of  notes   necessary  parties. 

p.  282. 
Joint  Uahility — ^when  not  established,    p.  223. 
Persons — ^who  may  sue.    p.  612. 

Rescission  of  sale — ^who  not  necessary  parties,    p.  425. 
Trade  names — ^when  proof  of  contract  with  party  improperly  ez- 

clttded.    p.  82. 

PARTITION. 

Amendment  of  Ml^— when  does  not  prevent  apportionment  of  cost 

p.  290. 
Appeal — ^when  cost  may  be  apportioned  though  cloud  on  title  In- 
volved,   p.  890. 
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Clouds  on  title— necesBitj  of  removal  to  Justify  apportionment  of 

.    solicitors'  fees.    p.  290. 
Co8ts — when  may  be  apportioned,    p.  290. 
Oood  defense— Yrh&t  constitutes,    p.  290. 
Bolicitor*8  /ee— when  apportionment  proper,    p.  290. 

PARTNERSHIP. 

AccounttiH^— when  cross  bill  unnecessary,    p.  114. 
Assets — ^what  constitutes  misappropriation  of.    p.  98. 
Oreation^-what  eyldence  suflEtdent  to  establish,    p.  98. 
Dealings  outside  partnership — ^when  partner  Justified  In.    p.  114. 
Estoppel— whea  partner  Is  estopped  from  demanding  itemised  ao^ 

count,    p.  114. 
Evidence— vrhBt  tends  to  establish,    p.  674. 
Intention— how  ascertained,    p.  98. 
Yerl>dl  agreement — ^when  not  within  statute  of  frauds,    p.  98. 

PAYMENT. 

Advancements— irhst  sufficient  evidence  of  repayment,    p.  194. 
Presumptions — ^what  exist  on  delivery  of  checks,    p.  204. 

PESRPBTUITIES. 

Future  interests— irheiD.  legacy  vesta,    p.  274. 
Wills— when  legacy  not  too  remote,    p.  274. 

PERSONAL  INJURIES. 

j^gc — ^when  question  as  to  misrepresentation  not  material,    p.  515. 

Assumed  mfc— when  risk  of  object  falling  through  platform  as- 
sumed,   p.  B72. 

Bursting  shot  gun — ^when  manufacturer  of  shell  not  liable,    p.  469. 

Dam<HI€S^wh&t  instruction  proper,    p.  235. 

what  proper  measure,    p.  307. 

when  aggravation  of  injuries  may  be  considered,    p.  307. 

when  verdict  for  $1,425.00  not  excessive,    p.  101. 

when  $4,000.00  not  excessive,    p.  12. 

Defective  sidewalks — ^what  notice  to  city  sufficient,    p.  101. 

Directed  verdict— when  improper,    p.  552. 

Discharge  of  firearm — on  whom  burden  rests,    p.  520. 

Due  care  to  avoid — ^when  exercise  question  for  Jury.    p.  12. 

Earnings— Tisht  of  Infants  to  recover  for.    p.  235. 

Evidence — when  evidence  as  to  family  and  pecuniary  condition  ad- 
missible,   p.  101. 

Exhibition  to  fury— when  properly  refused,    p.  163. 
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Excessive  damages — ^when  $700.00  not.    p.  304. 

when  $1,375.00  not    p.  229. 

when  $1,500  not    p.  515. 

when  $2,500.00  not    p.  807. 

when  $4,000  not    p.  411. 

when  $8,000  not    p.  605. 

Falling  boiler  head — when  negligence  of  master  not  established, 
p.  349. 

Guarding   machinery — what   duty   imposed   upon    master,    p.   163. 

Hospital  report — when  exclusion  not  error,    p.  304. 

Inadequate  damages — ^when  $500.00  Is.    p.  235. 

Injury  at  crossing — ^when  freedom  from  contributory  negligence 
established,    p.  73. 

Joint  liahility — ^when  exists,    p.  12. 

Married  women — right  to  sue  for  injuries  to  husband,    p.  24. 

Miners — what  question  for  Jury.    pp.  476,  540. 

"New  trial — what  not  ground  for.    p.  163. 

Owner  of  building — when  liable  for  failure  to  protect  openings  dur- 
ing construction,    p.  12. 

Pedestrian  injured  hy  vehicle — when  verdict  for  the  defendant  sus- 
tained,   p.  21. 

Physical  examination — ^impropriety  of  reference  in  instructions, 
p.  307. 

right  of  defendant  to  show  refusal,    p.  307. 

Pleading — when  cause  of  action  for  setting  down  passenger  at  un- 
safe place  stated,    p.  317. 

Railroad  hrakeman — when  negligent  In  coupling  air  brakes,    p.  108. 

Second  trial — when  evidence  lacking  at  first  is  supplied,    p.  12. 

Sidetoalk  accidents — ^what  instructions  not  erroneous,    p.   101. 

Stamping  machine — ^when  contributory  negligence  of  operator  shown, 
p.  529. 

Street  railroad  coHUionr— when  question  of  negligence  for  Jury, 
p.  79. 

Traffic  regulations — when  do  not  afEect  obligation  of  parties,    p.  21. 

PLEADING. 

Aider  by  verdict — ^rule  stated,    p.  617. 

when  declaration  based  on  negligence  not  aided,    p.  245. 

when  declaration  containing  good  count  sufficient  after  verdict 

p.  463. 
Amendment  as  to  name  of  person — ^when  does  not  occasion  surprise. 

p.  118. 
Bill  of  particulars — when  variance  cannot  be  reviewed,    p.  239. 
Demurrer — ^when  Judgment  on,  not  final,    p.  377. 
Due  care — ^when  allegation  of,  sufficient    p.  324. 
Duties — ^how  must  be  alleged,    p.  245. 
General  issue — ^right  to  deny  relationship  of  master  and  servant 

under,    p.  73. 
^-—  what  evidence  admissible  under,    p.  392. 
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Municipal  court — ^when  atriking  of  claim  of  set-off  dlBcretlonary 

under  rules.  *  p.  48. 
^ttl  tiel  corporation — ^when  demurrer  properly  sustained,    p.  556. 
Ordinances — ^what  constitute  variance,    p.  298. 
Ovmership — ^wh^t  does  not  constitute  variance,    p.  172. 
Ovmership  and  operation — ^when  not  put  in  issue,    p.  463. 
Special  ple<u — when  cannot  be  filed  after  limltatlonB  have  run. 

p.  73. 
Variance — when  cannot  be  urged  on  review,    p.  622. 

when  question  must  be  urged,    p.  617.  || 

Veri/loo^iofv— when  insufficient  as  to  bill  In  equity,    p.  45. 

PRACTICE. 

Argument  of  counsel — ^what  not  prejudicial,    p.  807. 
Directed  verdict — ^when  Improper,    p.  552. 

when  preponderance  of  evidence  should  not  be  weighed,    p.  574. 

Juru — ^when  motion  to  quash  venire  properly  overruled,    p.  380. 
New  trial — ^what  tends  to  support  affidavit,    p.  321. 
Quashing  depositions — when  motion  must  be  made.    p.  56. 
Remarks  of  counsel — when  reversible  error,    p.  79. 
Variance — ^when  objection  must  be  taken,    p.  622. 
when  question  must  be  urged,    p.  617. 

PRINCIPAL.  AND  AGENT. 

Contracts — ^when  purchase  regarded  as  made  for  principal,    p.  8. 

Factor — ^when  sales  agent  is.    p.  145. 

Parent  and  child — when  parent  liable  for  negligent  driving  by  son. 

p.  73. 
Secret  commissions — ^when  may  be  set  off  by  principal,    p.  3. 
Statements  of  agent — ^when  not  prejudicial  to  principal,    p.  145. 

PRINCIPAL  AND  SURETY. 
Discharge — ^what  effect  of  bankruptcy  of  principal,    p.  396. 

PRIVATE  ROADS. 

Contril>utory  negligence — ^when  user  guilty  of.    p.  600. 
Licensee — when  user  is.    p.  600. 

PROCESS. 

Necessitu — ^when  essential  to  jurisdiction  of  Infants,    p.  209. 
Sdre  facias — when  amendment  of  return  proper,    p.  684. 

QUO  WARRANTO. 
Alderman— who  may  bring  quo  warranto  to  expel,    p.  416. 
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RAILROADS. 

Brakeman — ^when    presumed    to    know    conBtnictlon    of    awltchee. 

p.  108. 
Crossing  acoideiU — ^when  use  of  other  croBsinSB  may  be  shown. 

p.  506. 
Crossing  rMroad  track — ^when  not  negligence  per  ee.    p.  298. 
Crossings — how  care  determined,     p.  505. 
Fires — ^what  proper  measure  of  damages,    p.  242. 
Instructions — when  definition  of  due  care  proper,    p.  298. 
Licensee — ^when  rule  as  to,  Inapplicable,    p.  506. 
Ordinances — ^when    speed    ordinance    admissible    under    pleadings. 

p.  298. 
Persons  crossing  tracks — ^how  duty  of  companies  measured,    p.  505. 
Persons  toalking  on  track — ^what  duty  imposed  on  railroad,    p.  605. 
Pleading — ^what   declaration   sufficient   in   case  of   person   injured 

while  unloading  car.    p.  617. 
Res  ipsa  loquitur— when  doctrine  applicable  to  object  flying  from 

locomotiye.    p.  880. 

RBAIi  PROPERTT. 

Otonership—irhBt  allegations  not  inconsistent    p.  172. 
Bents  and  profits — right  to  mortgage,    p.  61. 

RECEIVERS. 

Compensation — ^when  right  to  terminates,    p.  490. 
Bolidtor's  fees — when  receiver  may  recover,    p.  490. 

RELEASE. 

Death  J>y  wrongful  act — ^when  settlement  of  widow  constitutes  de- 
fense,   p.  666. 
Effect— whea  not  conclusive,    p.  616. 

REPLEVIN. 

Bonds — what  defenses  not  available,    p.  69. 

what  must  be  proved  in  action,    p.  69. 

Change  of  venue — ^when  loss  of  Jurisdiction  cannot  be  asserted. 

p.  69. 
Dismissal — ^how  right  to  contest  defendant's  claim  to  property  af- 

fected.    p.  69. 

RBYENUB. 

Redemption  fund — ^when  claimants  may  be  compelled  to  interplead. 

p.  199. 
who  presumed  owner,    p.  199. 
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ROADS  AND  BRIDGES. 

Automohilea — ^what  Instructions  as  to  negligence  of  chaufFeur  proper. 

p.  324. 
Commisaionera — ^when  not  personally  liable,    p.  562. 
Contributory  negligence — when  freedom  of  pedestrian  from  estab- 

llBhed.    p.  73. 

when  user  guilty  of.  -  p.  600. 

Encroachment  on  street — ^who  may  enjoin,    p.  362. 

Frightening  horses — ^when  verdict  against  automobile  driver  not 

sustained,    p.  389. 
Negligent  driving — when  parent  liable  for  negligence  of  son.    p.  73. 
Pedestrians — ^when  verdict  for  vehicle  owner  in  action  by  pedestrian 

injured  properly  directed,    p.  21. 
Private  road — when  user  is  licensee,    p.  600. 
Street  crossings — when  liability  not  aftected  by  regulation  of  traffic 

p.  21. 

SALES. 

Acceptance^'when  made  by  agent  for  buyer,    p.  8. 

Assumpsit — ^when  lies  for  goods  sold.    p.  145. 

doctor— when  sale  will  not  pass  title,    p.  145. 

Foreign  corporation — when   do   not  constitute   doing  business   in 

state,    p.  377. 
Fraud — what  sufficient  to  establish,    p.  425. 
Promise  to  repurcTiase — ^when  assumpsit  not  supported,    p.  364. 
Rescission — ^what  tender  sufficient,    p.  426. 

who  not  necessary  parties,    p.  425. 

Bet  off — ^what  sufficiently  certain,    p.  3. 

when  secret  commissions  may  be.    p.  3. 

Title — ^when  does  not  pass.    p.  145. 

SANITARY  DISTRICTS. 

Damages — ^what  excessive  in  action  for  flowage.  p.  172. 

what  proof  of  title  in  plaintUS  sufficient,    p.  172. 

Flooding  land — what  instructions  as  to  claim  of  former  owner  im« 
proper,    p.  172. 

SCIRE  FACIAS. 

Amendment  of  return*— when  proper,    p.  584. 
Bail — ^when  execution  may  issue,    p.  584. 
when  writ  not  erroneous,    p.  584. 

SET  OFF  AND  COUNTER  CLAIll 
Certainty  of  claim — ^what  sufficient    p.  3. 
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Commissions — ^when  may  be  set  off  by  principal,    p.  3. 
Stipulations — ^when  dispense  with  necessity  of  plea.    p.  414. 

SLANDER. 

Om/ter— when  award  of  damages  for  charge  of  being  excessive. 

p.  95. 
Instructions — what  instructions  directing  yerdict  not  harmful,  p.  95. 
Not  guilty— whAt  admitted  by.    p.  95. 

SFECIAIi  INTERROGATORY. 
Evidentiary— irhesx  properly  refused,    p.  172. 

SPENDTHRIFTS. 
Tnitlt— when  creditors  cannot  reach  income,    p.  209. 

STATUTE  OP  FRAUDS. 

Conditional  promise — ^when  instruction  properly  refused,    p.  896. 
Debt  of  another^^when.  promise  to  reimburse  surety  valid,    p.  396. 
Partnership  to  deal  in  land — validity  of  verbal  arrangement    p.  98. 
Promise  to  pay  written  order — ^when  not  within  statute,    p.  239. 

STATUTBa 

Foreiffn—hoir  proved,    p.  612. 

Repeal — ^how  rights  of  action  affected,    p.  476. 

Saving  clause — ^when  unnecessary,    p.  476. 

STIPULATIONS. 

Vacation  of  judgment — ^when  order  setting  aside  order  entered  on 
stipulation  final,    p.  9. 

STREET  RAILROADS. 

Automohiles — ^when  negligence  of  chauffeur  contributory,    p.  162. 
Collision — ^when  question  of  negligence  for  Jury.    p.  79. 

what  instructions  as  to  contributory  negligence  proper,    p.  162. 

Instructions — ^what  improper  in  collision  case.    p.  216. 
Riding  on  foothoard'-when  contributory  negligence,    p.  409. 
Betting  down  passenger — when  declaration  states  cause  of  action 

for  setting  down  passenger  at  unsafe  place,    p.  817. 
Speed — ^what  cross-examination  proper,    p.  162. 
when  motorman  not  qualified  as  expert    p.  158. 

TENDER. 
Rescission  of  <ale— what  sufficient    p.  426. 
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TORTS. 

Explosives — ^when  recovery  for  negligence  not  warranted,    p.  469. 
Joint  liaMUty — ^when  basis  need  not  be  the  same.    p.  12, 
when  contractor  and  owner  Jointly  liable,    p.  12. 

TRIAL. 

Argument  of  counsel — ^what  not  prejudicial,    p.  807. 

what  not  reversible  error,    p.  497. 

Cross^xamination — ^when  evidence  In  chief  cannot  be  introduced  on. 
p.  162. 

Demonstrative  evidence — ^when  ofPered  too  late.    p.  168. 

Directed  verdict — when  improper,    p.  562. 

Examination  of  witnesses — ^how  far  within  discretion  of  court, 
p.  162. 

Exclusion  of  u>itnesses — ^how  right  of  attorney  to  testify  affected, 
p.  364. 

Introduction  of  evidence — ^when  ruIiitfC  should  ahow  ground  for  ex- 
clusion,   p.  32. 

Offer  of  proof — ^what  Improper,    p.  209. 

Physical  examination — Impropriety  of  reference  In  Instructions, 
p.  307. 

:  right  of  defendant  to  show  refusal,    p.  307. 

Remarlcs  of  counsel — what  essential  to  review,    p.  130. 

£fpecia)  interrogatory — what  properly  refused,    p.  172. 

TROVER. 

Evidence — ^what  Inadmissible  as  tending  to  prove  conversion  after 

action  brought    p.  386. 
when  conduct  of  defendant  after  action  brought  admissible. 

p.  386. 
Instructions — ^when  instruction  as  to  burden  of  proof  erroneous. 

p.  386. 
Parties — against  whom  action  may  be  brought    p.  630. 
Possession — when  sufficient  to  sustain  action,    p.  630. 

TRUSTS. 

Abrogation — ^who  may  abrogate,    p.  898. 

Bene/lciarte«— how  long  entitled  to  have  deed  treated  aa  valid, 
p.  209. 

when  creditors  cannot  reach  income,    p.  209. 

Creation — when  will  creates  trust  for  payment  of  debt    p.  484. 
Release  of  interest — ^when  not  established,    p.  398. 
Setting  aside — when  infants  not  bound  by  decrees,    p.  209. 

when  trustee  may  appeal  from  order,    p.  209. 

^-^  wish  of  grantor  not  ground  for.    p.  209. 
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VAGRANCY. 
Oamhling-'^hm  will  not  support  oonyiction  as  Tagabond*    p.  S64. 

VBNDOR  AND  PURGBLABBR. 

Contract— ifhMt  Is  not  sufficient  to  enable  broker  to  recoTer  commis* 
sions.    p.  847. 

VENUHL 

Change — ^what  petition  insufficient  in  criminal  prosecution,    p.  455. 

what  trayerse  of  petition  sufficient    p.  455. 

when  Jurisdiction  of  Justice  to  wh<Mn  cbange  is  taken  cannot 

be  questioned,    p.  99. 

VBRDICT. 

Coroner't— 'When  admissible,    p.  497. 

Kxoettive-— when  yerdict  yitiated  by  inclusion  of  item  not  proyen. 
p.  48. 

—  when  $700.00  not    p.  304. 

when  $1,376.00  not    p.  229. 

when  $1,500  not    p.  516. 

when  $2,500.00  not    p.  807. 

when  $4,000.00  not    p.  12. 

when  $4,000.00  not    p.  411. 

when  $8,000.00  not    p.  506. 

Inadequate—Mfhen  $500.00  is.    p.  285. 
Insufficient — ^who  may  complain  of.    p.  678. 

Municipal  court— when  tort  yerdict  may  be  rendered  in  action  on 
contract    p.  68. 

WATBRS  AND  WATER  COTTRSBS. 

Damages — what  not  ezcesslye  for  flooding  lands,    p.  622. 

—  when  $1,100  not  ezcesslye  for  flooding,    p.  670. 
Excessive  damages — ^what  are  for  flooding,    p.  172. 

Flotoing  land — ^what  eyldence  as  to  damages  admissible,    p.  498. 

what  proper  measure  of  damages,    p.  570. 

when  succeesiye  actions  may  be  brought    p.  622. 

ModeP-^when  inadmissible  in  action  for  flowage.    p.  172. 

WBAPONS. 

Instructions — when  erroneous,    p.  520. 

Negligence — on  whom  burden  of  proof  of  negligence  in  discharge  of 
firearm  rests,    p.  520. 
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WILLS. 

Advancements — ^what  sufficient  to  show  repayment    p.  194. 

when  repayment  of  may  be  shown,    p.  194. 

Appeals — when  error  In  allowance  of  attorney's  fees  cannot  be  al- 
leged,   p.  194. 

Ohargea — ^how  may  be  enforced,    p.  274. 

on  what  property  may  be  imposed,    p.  274. 

when  legatee  personally  liable,    p.  484. 

when  purchaser  of  land  charged  not  personally  liable,    p.  274. 

who  proper  defendants  to  bill  to  enforce,    p.  274. 

Contest — ^when  legatee  is  estopped  to  dispute,    p.  194. 

who  cannot  assert  invalidity,    p.  188. 

Legacies — when  chargeable  on  only  portion  of  land.    p.  274. 

when  devisee  takes  charged  with.    p.  274. 

when  vest.    p.  274. 

Release  of  interest  undef^-when  not  established,    p.  398. 

Renunciation — power  of  court  to  adjust  equities,    p.  274. 

Trusts — when  trust  for  payment  of  debts  created,    p.  484. 

when   ultimate   disposition   of  funds   cannot  be   questioned. 

p.  898. 

when  valid,    p.  898. 

when  validity  not  affected  by  invalid  limitation  over.    p.  898. 

WITNESSBS. 

Atto/rnev — ^when  may  be  permitted  to  testify,    p.  864. 
CrediMHfy— how  affected  by  exaggeration,    p.  807. 

how  determined,    p.  130. 

what  instruction  erroneous,    p.  307. 

Gross-examination — ^how  objection  to  limitation  preserved,     p.  152. 

what  not  proper  because  part  .of  case  in  chief,    p.  152. 

what  proper  in  action  for  labor  and  materials,    p.  48. 

Examination — ^when  question  erroneous  as  assuming  fact    p.  118. 

when  question  too  general,    p.  392. 

Exclusion — ^how  right  of  attorney  to  testify  affected,    p.  364. 
Experts — ^when  motorman  not  qualified  as  expert  on  speed,    p.  152. 
Husband  and  wife — when  interest  of  husband  does  not  disqualify 
wife.    p.  463. 

when  wife  may  testify  as  agent  of  husband,    p.  185. 

Hypothetical  questions — ^what  may  be  assumed  in.    p.  152. 

when  disqualified  from  answering,    p.  152. 

Interest — what  instruction  improper,    p.  421. 

Rebuttal — ^what  questions  improper,    p.  163. 

Re-direct  examination — ^how  far  within  discretion  of  court    p.  162. 

what  proper,    p.  152. 

Rem4irks  of  counsel — ^when  reversible  error,    p.  79. 
Weight  of  evidence — ^what  instruction  improper,    p.  505. 
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